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CORRIGENDA

Corrigendum to Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June
2013 on prudential requirements for credit institutions and investment firms and amending Regulation (EU)

No 648/2012

(O] L 176, 27.6.2013, p. 1)

Regulation (EU) No 575/2013 should read as follows:

‘REGULATION (EU) No 575/2013 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 26 June 2013

on prudential requirements for credit institutions and investment firms and amending Regulation

(EU) No 648/2012

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURO-
PEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 114 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national
parliaments,

Having regard to the opinion of the European Central Bank ('),

Having regard to the opinion of the European Economic and
Social Committee (3),

Acting in accordance with the ordinary legislative procedure,
Whereas:

(1)  The G-20 Declaration of 2 April 2009 on Strengthening
of the Financial System called for internationally consis-
tent efforts that are aimed at strengthening transparency,
accountability and regulation by improving the quantity
and quality of capital in the banking system once the
economic recovery is assured. That declaration also called
for introduction of a supplementary non-risk based )
measure to contain the build-up of leverage in the
banking system, and the development of a framework for

() 0JC105,11.42012,p. 1.
() 0JC68,6.3.2012,p. 39.

stronger liquidity buffers. In response to the mandate
given by the G-20, in September 2009 the Group of
Central Bank Governors and Heads of Supervision
(GHOS) agreed on a number of measures to strengthen
the regulation of the banking sector. Those measures
were endorsed by the G-20 leaders at their Pittsburgh
Summit of 24-25 September 2009 and were set out in
detail in December 2009. In July and September 2010,
GHOS issued two further announcements on design and
calibration of those new measures, and in December
2010, the Basel Committee on Banking Supervision
(BCBS) published the final measures, that are referred to
as the Basel III framework.

The High Level Group on Financial Supervision in the EU
chaired by Jacques de Larosiere (the “de Larosiere group”)
invited the Union to develop a more harmonised set of
financial regulations. In the context of the future Euro-
pean supervisory architecture, the European Council of
18 and 19 June 2009 also stressed the need to establish
a European single rule book applicable to all credit insti-
tutions and investment firms in the internal market.

As stated in the de Larosiére group’s report of 25
February 2009 (the “de Larosiere report”), “a Member
State should be able to adopt more stringent national
regulatory measures considered to be domestically appro-
priate for safeguarding financial stability as long as the
principles of the internal market and agreed minimum
core standards are respected”.

Directive 2006/48/EC of the European Parliament and of
the Council of 14 June 2006 relating to the taking up
and pursuit of the business of credit institutions (*) and
Directive 2006/49/EC of the European Parliament and of

() OJL177,30.6.2006,p. 1.
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the Council of 14 June 2006 on the capital adequacy of
investment firms and credit institutions (') have been
significantly amended on several occasions. Many provi-
sions of Directives 2006/48/EC and 2006/49/EC are
applicable to both credit institutions and investment
firms. For the sake of clarity and in order to ensure a
coherent application of those provisions, they should be
merged into new legislative acts that are applicable to
both credit institutions and investment firms, namely this
Regulation and Directive 2013/36/EU of the European
Parliament and of the Council of 26 June 2013 (3. For
greater accessibility, the provisions of the Annexes to
Directives 2006/48/EC and 2006/49/EC should be inte-
grated into the enacting terms of Directive 2013/36/EU
and this Regulation.

Together, this Regulation and Directive 2013/36/EU
should form the legal framework governing the access to
the activity, the supervisory framework and the pruden-
tial rules for credit institutions and investment firms
(referred to collectively as “institutions”). This Regulation
should therefore be read together with that Directive

Directive 2013/36/EU, based on Article 53(1) of the
Treaty on the Functioning of the European Union (TFEU),
should, inter alia, contain the provisions concerning the
access to the activity of institutions, the modalities for
their governance, and their supervisory framework, such
as provisions governing the authorisation of the business,
the acquisition of qualifying holdings, the exercise of the
freedom of establishment and of the freedom to provide
services, the powers of the competent authorities of the
home and the host Member States in this regard and the
provisions governing the initial capital and the supervi-
sory review of institutions.

This Regulation should, inter alia, contain the prudential
requirements for institutions that relate strictly to the
functioning of banking and financial services markets
and are meant to ensure the financial stability of the
operators on those markets as well as a high level of
protection of investors and depositors. This Regulation
aims at contributing in a determined manner to the
smooth functioning of the internal market and should,
consequently, be based on the provisions of Article 114
TFEU, as interpreted in accordance with the consistent
case-law of the Court of Justice of the European Union.

Directives 2006/48/EC and 2006/49/EC, although having
harmonised the rules of Member States in the area of
prudential supervision to a certain degree, include a
significant number of options and possibilities for
Member States to impose stricter rules than those laid
down by those Directives. This results in divergences
between national rules, which might hamper the cross-

() OJL177,30.6.2006,p. 201.
() OJL176,27.6.2013,p. 338.

(11)

12)

border provision of services and the freedom of establish-
ment and so create obstacles to the smooth functioning
of the internal market.

For reasons of legal certainty and because of the need for
a level playing field within the Union, a single set of regu-
lations for all market participants is a key element for the
functioning of the internal market. In order to avoid
market distortions and regulatory arbitrage, minimum
prudential requirements should therefore ensure
maximum harmonisation. As a consequence, the transi-
tional periods provided for in this Regulation are essential
for the smooth implementation of this Regulation and to
avoid uncertainty for the markets.

Having regard to the work of the BCBS Standards Imple-
mentation Group in monitoring and reviewing member
countries’” implementation of the Basel IIl framework, the
Commission should provide update reports on an
ongoing basis, and at least following the publication of
each Progress Report by BCBS, on the implementation
and domestic adoption of the Basel Il framework in
other major jurisdictions, including an assessment of the
consistency of other countries’ legislation or regulations
with the international minimum standards, in order to
identify differences that could raise level playing field
concerns.

In order to remove obstacles to trade and distortions of
competition resulting from divergences between national
laws and to prevent further likely obstacles to trade and
significant distortions of competition from arising, it is
therefore necessary to adopt a regulation establishing
uniform rules applicable in all Member States.

Shaping prudential requirements in the form of a regu-
lation would ensure that those requirements will be
directly applicable. This would ensure uniform conditions
by preventing diverging national requirements as a result
of the transposition of a directive. This Regulation would
entail that all institutions follow the same rules in all the
Union, which would also boost confidence in the stability
of institutions, especially in times of stress. A regulation
would also reduce regulatory complexity and firms’
compliance costs, especially for institutions operating on
a cross-border basis, and contribute to eliminating
competitive distortions. With regard to the peculiarity of
immovable property markets, which are characterised by
economic developments and jurisdictional differences
that are specific to Member States, regions or local areas,
competent authorities should be allowed to set higher
risks weights or to apply stricter criteria based on default
experience and expected market developments to expo-
sures secured by mortgages on immovable property in
specific areas.
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In areas not covered by this Regulation, such as dynamic
provisioning, provisions on national covered bonds
schemes not related to the treatment of covered bonds
under the rules established by this Regulation, acquisition
and holding of participations in both the financial and
non-financial sector for purposes not related to pruden-
tial requirements specified in this Regulation, competent
authorities or Member States should be able to impose
national rules, provided that they are not inconsistent
with this Regulation.

The most important recommendations advocated in the
de Larosiére report and later implemented in the Union
were the establishment of a single rulebook and a Euro-
pean framework for macroprudential supervision where
both elements in combination were aimed at ensuring
financial stability. The single rulebook ensures a robust
and uniform regulatory framework facilitating the func-
tioning of the internal market and prevents regulatory
arbitrage opportunities. Within the internal market for
financial services, macroprudential risks may however
differ in a number of ways with a range of national speci-
ficities resulting in variances being observed for example
with regard to the structure and size of the banking
sector compared to the wider economy and the credit
cycle.

A number of tools to prevent and mitigate macropruden-
tial and systemic risks have been built into this Regu-
lation and Directive 2013/36/EU ensuring flexibility
while at the same time ensuring that the use of those
tools are subject to appropriate control in order not to
harm the functioning of the internal market while also
ensuring that the use of such tools is transparent and
consistent.

Beyond the systemic risk buffer tool included in Directive
2013/36/EU, where macroprudential or systemic risks
concern a Member State, the competent or designated
authorities of the relevant Member State should have the
possibility to address those risks by certain specific
national macroprudential measures, when this is consid-
ered more effective to tackle those risks. The European
Systemic Risk Board (“ESRB”) established by Regulation
(EU) No 1092/2010 of the European Parliament and of
the Council of 24 November 2010 (*) and the European
Supervisory Authority (European Banking Authority)
(“EBA”") established by Regulation (EU) No 1093/2010 of
the European Parliament and of the Council of 24
November 2010 (3 should have the opportunity to
provide their opinions on whether the conditions for
such national macroprudential measures are met and
there should be a Union mechanism to prevent national

() OJL331,15.12.2010, p. 1.
() OJL331,15.12.2010, p. 12.

17)

(18)

(19)

measures from proceeding, where there is very strong
evidence that the relevant conditions are not satisfied.
Whilst this Regulation establishes uniform micropruden-
tial rules for institutions, Member States retain a leading
role in macroprudential oversight because of their exper-
tise and their existing responsibilities in relation to finan-
cial stability. In that specific case, since the decision to
adopt any national macroprudential measures includes
certain assessments in relation to risks which may ulti-
mately affect the macroeconomic, fiscal and budgetary
situation of the relevant Member State, it is necessary
that the power to reject the proposed national macropru-
dential measures is conferred on the Council in accord-
ance with Article 291 TFEU, acting on a proposal by the
Commission.

Where the Commission has submitted to the Council a
proposal to reject national macroprudential measures, the
Council should examine that proposal without delay and
decide whether or not to reject the national measures. A
vote could be taken in accordance with the Rules of
Procedure of the Council (°) at the request of a Member
State or of the Commission. In accordance with Article
296 TFEU, the Council should state the reasons for its
decision with respect to the conditions laid down in this
Regulation for its intervention. Considering the impor-
tance of the macroprudential and systemic risk for the
financial market of the Member State concerned and,
therefore, the need for rapid reaction, it is important that
the time limit for such a Council decision is set to one
month. If the Council, after having examined the
proposal by the Commission to reject the proposed
national measures in depth, comes to the conclusion that
the conditions laid down in this Regulation for the rejec-
tion of the national measures were not fulfilled, it should
always provide its reasons in a clear and unambiguous
manner.

Until the harmonisation of liquidity requirements in
2015 and the harmonisation of a leverage ratio in 2018,
Member States should be able to apply such measures as
they consider appropriate, including measures to mitigate
macroprudential or systemic risk in a specific Member
State.

It should be possible to apply systemic risk buffers or
individual measures taken by Member States to address
systemic risks concerning those Member States, to the
banking sector in general or to one or more subsets of
the sector, meaning subsets of institutions that exhibit
similar risk profiles in their business activities, or to the
exposures to one or several domestic economic or
geographic sectors across the banking sector.

(}) Council Decision 2009/937/EU of 1 December 2009 adopting the

Council’s Rules of Procedure (O] L 325, 11.12.2009, p. 35).
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(22)

(23)
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identify the same changes in the intensity of systemic or
macroprudential risk posing a risk to financial stability at
the national level in each Member State which the desig-
nated authorities consider would better be addressed by
means of national measures, the Member States may
submit a joint notification to the Council, the Commis-
sion, the ESRB and EBA. When notifying the Council, the
Commission, the ESRB and EBA, Member States should
submit relevant evidence, including a justification of the
joint notification.

The Commission should furthermore be empowered to
adopt a delegated act temporarily increasing the level of
own funds requirements, requirements for large expo-
sures and public disclosure requirements. Such provisions
should be applicable for a period of one year, unless the
European Parliament or the Council has objected to the
delegated act within a period of three months. The
Commission should state the reasons for the use of such
a procedure. The Commission should only be empowered
to impose stricter prudential requirements for exposures
which arise from market developments in the Union or
outside the Union affecting all Member States.

A review of the macroprudential rules is justified in order
for the Commission to assess, among other things,
whether the macroprudential tools in this Regulation or
Directive 2013/36/EU are effective, efficient and trans-
parent, whether new instruments should be proposed,
whether the coverage and the possible degrees of overlap
of the macroprudential tools for targeting similar risks in
this Regulation or Directive 2013/36/EU are appropriate
and how internationally agreed standards for systemically
important institutions interacts with this Regulation or
Directive 2013/36/EU.

Where Member States adopt guidelines of general scope,
in particular in areas where the adoption by the Commis-
sion of draft technical standards is pending, those guide-
lines shall neither contradict Union law nor undermine
its application.

This Regulation does not prevent Member States from
imposing, where appropriate, equivalent requirements on
undertakings that do not fall within its scope.

The general prudential requirements set out in this Regu-
lation are supplemented by individual arrangements that
are decided by the competent authorities as a result of
their ongoing supervisory review of individual institu-

(26)

(28)

(30)

should, inter alia, be set out in Directive 2013/36/EU
since the competent authorities should be able to exert
their judgment as to which arrangements should be
imposed.

This Regulation should not affect the ability of competent
authorities to impose specific requirements under the
supervisory review and evaluation process set out in
Directive 2013/36/EU that should be tailored to the
specific risk profile of institutions.

Regulation (EU) No 1093/2010 aims at upgrading the
quality and consistency of national supervision and
strengthening oversight of cross-border groups.

Given the increase in the number of tasks conferred on
EBA by this Regulation and by Directive 2013/36/EU,
the European Parliament, the Council and the Commis-
sion should ensure that adequate human and financial
resources are made available without delay.

Regulation (EU) No 1093/2010 requires EBA to act
within the scope of Directives 2006/48/EC and
2006/49[EC. EBA is also required to act in the field of
activities of institutions in relation to issues not directly
covered in those Directives, provided that such actions
are necessary to ensure the effective and consistent appli-
cation of those Directives. This Regulation should take
into account the role and function of EBA and facilitate
the exercise of EBA’s powers set out in Regulation (EU)
No 1093/2010.

After the observation period and the full implementation
of a liquidity coverage requirement in accordance with
this Regulation, the Commission should assess whether
granting EBA a power of initiative to intervene with
binding mediation in relation to the reaching of joint
decisions by the competent authorities under Articles 20
and 21 of this Regulation would facilitate the practical
formation and operation of single liquidity sub-groups as
well as the determination of whether criteria for a specific
intragroup treatment for cross-border institutions are
met. Therefore, at that time, as part of one of the regular
reports on the operation of EBA under Article 81 of
Regulation (EU) No 1093/2010, the Commission should
specifically examine the need to grant EBA such powers
and include the results of this examination in its report,
which should be accompanied by appropriate legislative
proposals, where appropriate.
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The de Larosiére report stated that microprudential
supervision cannot effectively safeguard financial stability
without adequately taking account of developments at
macro level, while macroprudential oversight is not
meaningful unless it can somehow impact on supervision
at the micro level. Close cooperation between EBA and
the ESRB is essential to give full effectiveness to the func-
tioning of the ESRB and follow up to its warnings and
recommendations. In particular, EBA should be able to
transmit to the ESRB all relevant information gathered by
competent authorities in accordance with the reporting
obligations set out in this Regulation.

Considering the devastating effects of the latest financial
crisis the overall objectives of this Regulation are to
encourage economically useful banking activities that
serve the general interest and to discourage unsustainable
financial speculation without real added value. This
implies a comprehensive reform of the ways savings are
channelled into productive investments. In order to safe-
guard a sustainable and diverse banking environment in
the Union, competent authorities should be empowered
to impose higher capital requirements for systemically
important institutions that are able, due to their business
activities, to pose a threat to the global economy.

Equivalent financial requirements for institutions holding
money or securities belonging to their clients are neces-
sary to ensure similar safeguards for savers and fair
conditions of competition between comparable groups of
institutions.

Since institutions in the internal market are engaged in
direct competition, monitoring requirements should be
equivalent throughout the Union taking into account the
different risk profiles of the institutions.

Whenever in the course of supervision it is necessary to
determine the amount of the consolidated own funds of
a group of institutions, the calculation should be effected
in accordance with this Regulation.

According to this Regulation own funds requirements
apply on an individual and consolidated basis, unless
competent authorities do not apply supervision on an
individual basis where they deem this appropriate. Indivi-
dual, consolidated and cross-border consolidated supervi-
sion are useful tools in overseeing institutions.

In order to ensure adequate solvency of institutions
within a group it is essential that the capital requirements

(38)

(39)

(40)

(41)

apply on the basis of the consolidated situation of those
institutions within the group. In order to ensure that
own funds are appropriately distributed within the group
and available to protect savings where needed, the capital
requirements should apply to individual institutions
within a group, unless this objective can be effectively
achieved otherwise.

The minority interests arising from intermediate financial
holding companies that are subject to the requirements
of this Regulation on a sub-consolidated basis may also
be eligible, within the relevant limits, as Common Equity
Tier 1 capital of the group on a consolidated basis, as the
Common Equity Tier 1 capital of an intermediate finan-
cial holding company attributable to minority interests
and the part of that same capital attributable to the
parent company support both pari passu the losses of
their subsidiaries when they occur.

The precise accounting technique to be used for the
calculation of own funds, their adequacy for the risk to
which an institution is exposed, and for the assessment
of the concentration of exposures should take account of
the provisions of Council Directive 86/635/EEC of 8
December 1986 on the annual accounts and consolidated
accounts of banks and other financial institutions ('),
which incorporates certain adaptations of the provisions
of Seventh Council Directive 83/349/EEC of 13 June
1983 on consolidated accounts (3, or of Regulation (EC)
No 1606/2002 of the European Parliament and of the
Council of 19 July 2002 on the application of interna-
tional accounting standards (*), whichever governs the
accounting of the institutions under national law.

For the purposes of ensuring adequate solvency it is
important to lay down capital requirements which weight
assets and off-balance sheet items according to the degree
of risk.

On 26 June 2004, the BCBS adopted a framework agree-
ment on the international convergence of capital
measurement and capital requirements (“Basel II frame-
work”). The provisions in Directives 2006/48/EC and
2006/49[EC that this Regulation has taken over are
equivalent to the provisions of the Basel II framework.
Consequently, by incorporating the supplementary
elements of the Basel III framework this Regulation is
equivalent to the provisions of the Basel II and III frame-
works.

() OJL372,31.12.1986,p. 1.

() OJL193,18.7.1983,p.1.
() OJL243,11.9.2002,p. 1.
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It is essential to take account of the diversity of institu-
tions in the Union by providing alternative approaches to
the calculation of capital requirements for credit risk
incorporating different levels of risk-sensitivity and
requiring different degrees of sophistication. Use of
external ratings and institutions’ own estimates of indivi-
dual credit risk parameters represents a significant
enhancement in the risk-sensitivity and prudential sound-
ness of the credit risk rules. Institutions should be
encouraged to move towards the more risk-sensitive
approaches. In producing the estimates needed to apply
the approaches to credit risk of this Regulation, institu-
tions should enhance their credit risk measurement and
management processes to make available methods for
determining regulatory own funds requirements that
reflect the nature, scale, and complexity of individual
institutions’ processes. In this regard, the processing of
data in connection with the incurring and management
of exposures to customers should be considered to
include the development and validation of credit risk
management and measurement systems. That serves not
only to fulfil the legitimate interests of institutions but
also the purpose of this Regulation, to use better
methods for risk measurement and management and also
use them for regulatory own funds purposes. Notwith-
standing this, the more risk-sensitive approaches require
considerable expertise and resources as well as data of
high quality and sufficient volume. Institutions should
therefore comply with high standards before applying
those approaches for regulatory own funds purposes.
Given the ongoing work on ensuring appropriate back-
stops to internal models, the Commission should prepare
a report on the possibility of extending the Basel I floor
together with a legislative proposal, if appropriate.

The capital requirements should be proportionate to the
risks addressed. In particular the reduction in risk levels
deriving from having a large number of relatively small
exposures should be reflected in the requirements.

Small and medium-sized enterprises (SMEs) are one of
the pillars of the Union economy given their fundamental
role in creating economic growth and providing employ-
ment. The recovery and future growth of the Union
economy depends largely on the availability of capital
and funding to SMEs established in the Union to carry
out the necessary investments to adopt new technologies
and equipment to increase their competitiveness. The
limited amount of alternative sources of funding has
made SMEs established in the Union even more sensitive
to the impact of the banking crisis. It is therefore impor-
tant to fill the existing funding gap for SMEs and ensure
an appropriate flow of bank credit to SMEs in the
current context. Capital charges for exposures to SMEs
should be reduced through the application of a
supporting factor equal to 0,7619 to allow credit institu-
tions to increase lending to SMEs. To achieve this objec-
tive, credit institutions should effectively use the capital

(45)

relief produced through the application of the supporting
factor for the exclusive purpose of providing an adequate
flow of credit to SMEs established in the Union. Compe-
tent authorities should monitor periodically the total
amount of exposures to SMEs of credit institutions and
the total amount of capital deduction.

In line with the decision of the BCBS, as endorsed by the
GHOS on 10 January 2011, all additional Tier 1 and Tier
2 instruments of an institution should be capable of
being fully and permanently written down or converted
fully into Common Equity Tier 1 capital at the point of
non-viability of the institution. Necessary legislation to
ensure that own funds instruments are subject to the
additional loss absorption mechanism should be incorpo-
rated into Union law as part of the requirements in rela-
tion to the recovery and resolution of institutions. If by
31 December 2015, Union law governing the require-
ment that capital instruments should be capable of being
fully and permanently written down to zero or converted
into Common Equity Tier 1 instruments in the event that
an institution is no longer considered viable has not been
adopted, the Commission should review and report on
whether such a provision should be included in this
Regulation and, in light of that review, submit appro-
priate legislative proposals.

The provisions of this Regulation respect the principle of
proportionality, having regard in particular to the diver-
sity in size and scale of operations and to the range of
activities of institutions. Respect for the principle of
proportionality also means that the simplest possible
rating procedures, even in the Internal Ratings Based
Approach (“IRB Approach”), are recognised for retail
exposures. Member States should ensure that the require-
ments laid down in this Regulation apply in a manner
proportionate to the nature, scale and complexity of the
risks associated with an institution’s business model and
activities. The Commission should ensure that delegated
and implementing acts, regulatory technical standards
and implementing technical standards are consistent with
the principle of proportionality, so as to guarantee that
this Regulation is applied in a proportionate manner.
EBA should therefore ensure that all regulatory and
implementing technical standards are drafted in such a
way that they are consistent with and uphold the prin-
ciple of proportionality.

Competent authorities should pay appropriate attention
to cases where they suspect that information is regarded
as proprietary or confidential in order to avoid disclosure
of such information. Although an institution may opt
not to disclose information as the information is regarded
as proprietary or confidential, the fact that information is
being regarded as proprietary or confidential should not
discharge liability arising from non-disclosure of that
information when such non-disclosure is found to have
material effect.
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The “evolutionary” nature of this Regulation enables insti-
tutions to choose amongst three approaches to credit risk
of varying complexity. In order to allow especially small
institutions to opt for the more risk-sensitive IRB
Approach, the relevant provisions should be read so that
exposure classes include all exposures that are, directly or
indirectly, put on a par with them throughout this Regu-
lation. As a general rule, the competent authorities
should not discriminate between the three approaches
with regard to the supervisory review process, i.. institu-
tions operating according to the provisions of the Stan-
dardised Approach should not, for that reason alone, be
supervised on a stricter basis.

Increased recognition should be given to techniques of
credit risk mitigation within a framework of rules
designed to ensure that solvency is not undermined by
undue recognition. The relevant Member States’ current
customary banking collateral for mitigating credit risks
should wherever possible be recognised in the Standar-
dised Approach, but also in the other approaches.

In order to ensure that the risks and risk reductions
arising from institutions’ securitisation activities and
investments are appropriately reflected in the capital
requirements of institutions it is necessary to include
rules providing for a risk-sensitive and prudentially sound
treatment of such activities and investments. To this end,
a clear and encompassing definition of securitisation is
needed that captures any transaction or scheme whereby
the credit risk associated with an exposure or pool of
exposures is tranched. An exposure that creates a direct
payment obligation for a transaction or scheme used to
finance or operate physical assets should not be consid-
ered an exposure to a securitisation, even if the transac-
tion or scheme has payment obligations of different
seniority.

Alongside surveillance aimed at ensuring financial stabi-
lity, there is a need for mechanisms designed to enhance
and develop an effective surveillance and prevention of
potential bubbles in order to ensure optimum allocation
of capital in the light of the macroeconomic challenges
and objectives, in particular with respect to long term
investment in the real economy.

Operational risk is a significant risk faced by institutions
requiring coverage by own funds. It is essential to take
account of the diversity of institutions in the Union by
providing alternative approaches to the calculation of
operational risk requirements incorporating different
levels of risk-sensitivity and requiring different degrees of
sophistication. There should be appropriate incentives for
institutions to move towards the more risk-sensitive
approaches. In view of the emerging state of the art for
the measurement and management of operational risk

(55)

(56)

the rules should be kept under review and updated as
appropriate including in relation to the charges for
different business lines and the recognition of risk mitiga-
tion techniques. Particular attention should be paid in
this regard to taking insurance into account in the simple
approaches to calculating capital requirements for opera-
tional risk.

The monitoring and control of an institution’s exposures
should be an integral part of its supervision. Therefore,
excessive concentration of exposures to a single client or
group of connected clients may result in an unacceptable
risk of loss. Such a situation can be considered prejudicial
to the solvency of an institution.

In determining the existence of a group of connected
clients and thus exposures constituting a single risk, it is
also important to take into account risks arising from a
common source of significant funding provided by the
institution itself, its financial group or its connected
parties.

While it is desirable to base the calculation of the expo-
sure value on that provided for the purposes of own
funds requirements, it is appropriate to adopt rules for
the monitoring of large exposures without applying risk
weightings or degrees of risk. Moreover, the credit risk
mitigation techniques applied in the solvency regime
were designed with the assumption of a well-diversified
credit risk. In the case of large exposures dealing with
single name concentration risk, credit risk is not well
diversified. The effects of those techniques should there-
fore be subject to prudential safeguards. In this context, it
is necessary to provide for an effective recovery of credit
protection for the purposes of large exposures.

Since a loss arising from an exposure to an institution
can be as severe as a loss from any other exposure, such
exposures should be treated and reported in the same
manner as any other exposures. An alternative quantita-
tive limit has been introduced to alleviate the dispropor-
tionate impact of such an approach on smaller institu-
tions. In addition, very short-term exposures related to
money transmission including the execution of payment
services, clearing, settlement and custody services to
clients are exempt to facilitate the smooth functioning of
financial markets and of the related infrastructure. Those
services cover, for example, the execution of cash clearing
and settlement and similar activities to facilitate settle-
ment. The related exposures include exposures which
might not be foreseeable and are therefore not under the
full control of a credit institution, inter alia, balances on
inter-bank accounts resulting from client payments,
including credited or debited fees and interest, and other
payments for client services, as well as collateral given or
received.
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package” loans into tradable securities and other financial
instruments (originators or sponsors) and undertakings
that invest in these securities or instruments (investors)
are aligned. To achieve this, the originator or sponsor
should retain a significant interest in the underlying
assets. It is therefore important for the originators or the
sponsors to retain exposure to the risk of the loans in
question. More generally, securitisation transactions
should not be structured in such a way as to avoid the
application of the retention requirement, in particular
through any fee or premium structure or both. Such
retention should be applicable in all situations where the
economic substance of a securitisation is applicable,
whatever legal structures or instruments are used to
obtain this economic substance. In particular where
credit risk is transferred by securitisation, investors
should make their decisions only after conducting thor-
ough due diligence, for which they need adequate infor-
mation about the securitisations.

This Regulation also provides that there be no multiple
applications of the retention requirement. For any given
securitisation it suffices that only the originator, the
sponsor or the original lender is subject to the require-
ment. Similarly, where securitisation transactions contain
other securitisations as an underlying, the retention
requirement should be applied only to the securitisation
which is subject to the investment. Purchased receivables
should not be subject to the retention requirement if they
arise from corporate activity where they are transferred
or sold at a discount to finance such activity. Competent
authorities should apply the risk weight in relation to
non-compliance with due diligence and risk management
obligations in relation to securitisation for non-trivial
breaches of policies and procedures which are relevant to
the analysis of the underlying risks. The Commission
should also review whether avoidance of multiple appli-
cations of the retention requirement could be conducive
to practices circumventing the retention requirement and
whether the rules on securitisations are enforced effec-
tively by the competent authorities.

Due diligence should be used in order to properly assess
the risks arising from securitisation exposures for both
the trading book and the non-trading book. In addition,
due diligence obligations need to be proportionate. Due
diligence procedures should contribute to building
greater confidence between originators, sponsors and
investors. It is therefore desirable that relevant informa-
tion concerning the due diligence procedures is properly
disclosed.

When an institution incurs an exposure to its own parent
undertaking or to other subsidiaries of its parent under-
taking, particular prudence is necessary. The management
of such exposures incurred by institutions should be
carried out in a fully autonomous manner, in accordance
with the principles of sound management, without regard
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in the case of large exposures and in cases not simply
related to intragroup administration or usual intragroup
transactions. Competent authorities should pay particular
attention to such intragroup exposures. Such standards
need not, however be applied where the parent under-
taking is a financial holding company or a credit institu-
tion or where the other subsidiaries are either credit or
financial institutions or undertakings offering ancillary
services, provided that all such undertakings are covered
by the supervision of the credit institution on a consoli-
dated basis.

In view of the risk-sensitivity of the rules relating to
capital requirements, it is desirable to keep under review
whether these have significant effects on the economic
cycle. The Commission, taking into account the contribu-
tion of the European Central Bank (ECB), should report
on these aspects to the European Parliament and to the
Council.

The capital requirements for commodity dealers,
including those dealers currently exempt from the
requirements of Directive 2004/39/EC of the European
Parliament and of the Council of 21 April 2004 on
markets in financial instruments ('), should be reviewed.

The goal of liberalisation of gas and electricity markets is
both economically and politically important for the
Union. With this in mind, the capital requirements and
other prudential rules to be applied to firms active in
those markets should be proportionate and should not
unduly interfere with achievement of the goal of liberali-
sation. This goal should, in particular, be kept in mind
when reviews of this Regulation are carried out.

Institutions investing in re-securitisations should exercise
due diligence also with regard to the underlying securiti-
sations and the non-securitisation exposures ultimately
underlying the former. Institutions should assess whether
exposures in the context of asset-backed commercial
paper programmes constitute re-securitisation exposures,
including those in the context of programmes which
acquire senior tranches of separate pools of whole loans
where none of those loans is a securitisation or re-securi-
tisation exposure, and where the first-loss protection for
each investment is provided by the seller of the loans. In
the latter situation, a pool- specific liquidity facility
should generally not be considered a re-securitisation
exposure because it represents a tranche of a single asset

() OJL145,30.4.2004,p. 1.
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pool (that is, the applicable pool of whole loans) which
contains no securitisation exposures. By contrast, a
programme-wide credit enhancement covering only some
of the losses above the seller-provided protection across
the various pools generally would constitute a tranching
of the risk of a pool of multiple assets containing at least
one securitisation exposure, and would therefore be a re-
securitisation ~ exposure. Nevertheless, if such a
programme funds itself entirely with a single class of
commercial paper, and if either the programme-wide
credit enhancement is not a re-securitisation or the
commercial paper is fully supported by the sponsoring
institution, leaving the commercial paper investor effec-
tively exposed to the default risk of the sponsor instead
of the underlying pools or assets, then that commercial
paper generally should not be considered a re-securitisa-
tion exposure.

The provisions on prudent valuation for the trading book
should apply to all instruments measured at fair value,
whether in the trading book or non- trading book of
institutions. It should be clarified that, where the applica-
tion of prudent valuation would lead to a lower carrying
value than actually recognised in the accounting, the
absolute value of the difference should be deducted from
own funds.

Institutions should have a choice whether to apply a
capital requirement to or deduct from Common Equity
Tier 1 items those securitisation positions that receive a
1 250 % risk weight under this Regulation, irrespective
of whether the positions are in the trading or the non-
trading book.

Originator or sponsor institutions should not be able to
circumvent the prohibition of implicit support by using
their trading books in order to provide such support.

Without prejudice to the disclosures explicitly required
by this Regulation, the aim of the disclosure requirements
should be to provide market participants with accurate
and comprehensive information regarding the risk profile
of individual institutions. Institutions should therefore be
required to disclose additional information not explicitly
listed in this Regulation where such disclosure is neces-
sary to meet that aim. At the same time, competent
authorities should pay appropriate attention to cases
where they suspect that information is regarded as
proprietary or confidential by an institution in order to
avoid disclosure of such information.

Where an external credit assessment for a securitisation
position incorporates the effect of credit protection
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provided by the investing institution itself, the institution
should not be able to benefit from the lower risk weight
resulting from that protection. The securitisation position
should not be deducted from capital if there are other
ways to determine a risk weight in line with the actual
risk of the position which does not take that credit
protection into account.

Given their recent weak performance, the standards for
internal models to calculate market risk capital require-
ments should be strengthened. In particular, their capture
of risks should be completed regarding credit risks in the
trading book. Furthermore, capital charges should
include a component adequate to stress conditions to
strengthen capital requirements in view of deteriorating
market conditions and in order to reduce the potential
for pro-cyclicality. Institutions should also carry out
reverse stress tests to examine what scenarios could chal-
lenge the viability of the institution unless they can prove
that such a test is dispensable. Given the recent particular
difficulties of treating securitisation positions using
approaches based on internal models, the recognition of
institutions’ modelling of securitisation risks to calculate
capital requirements in the trading book should be
limited and a standardised capital charge for securitisation
positions in the trading book should be required by
default.

This Regulation lays down limited exceptions for certain
correlation trading activities, in accordance with which
an institution may be permitted by its supervisor to
calculate a comprehensive risk capital charge subject to
strict requirements. In such cases the institution should
be required to subject those activities to a capital charge
equal to the higher of the capital charge in accordance
with that internally developed approach and 8 % of the
capital charge for specific risk in accordance with the
standardised measurement method. It should not be
required to subject those exposures to the incremental
risk charge but they should be incorporated into both the
value-at-risk measures and the stressed value-at-risk
measures.

In light of the nature and magnitude of unexpected losses
experienced by institutions during the financial and
economic crisis, it is necessary to improve further the
quality and harmonisation of own funds that institutions
are required to hold. This should include the introduction
of a new definition of the core elements of capital avail-
able to absorb unexpected losses as they arise, enhance-
ments to the definition of hybrid capital and uniform
prudential adjustments to own funds. It is also necessary
to raise significantly the level of own funds, including
new capital ratios focusing on the core elements of own
funds available to absorb losses as they arise. It is
expected that institutions whose shares are admitted to
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trading on a regulated market should meet their capital
requirements regarding the core elements of capital with
such shares that meet a strict set of criteria for the core
capital instruments and the disclosed reserves of the insti-
tution only. In order to adequately take into account the
diversity of legal forms under which institutions within
the Union are operating, the strict set of criteria for the
core capital instruments should ensure that core capital
instruments for institutions whose shares are not
admitted to trading on a regulated market are of the
highest quality. This should not prevent institutions from
paying, on shares that have differentiated or no voting
rights, distributions that are a multiple of those paid on
shares which have relatively higher levels of voting rights,
provided that, irrespective of the level of voting rights,
the strict criteria for Common Equity Tier 1 instruments
are met, including those relating to the flexibility of
payments, and provided that where a distribution is paid
it is to be paid on all shares issued by the institution
concerned.

Trade finance exposures are diverse in nature but share
characteristics such as being small in value and short in
duration and having an identifiable source of repayment.
They are underpinned by movements of goods and
services that support the real economy and in most cases
help small companies in their day-to-day needs, thereby
creating economic growth and job opportunities. Inflows
and outflows are usually matched and liquidity risk is
therefore limited.

It is appropriate that EBA keeps an up-to-date list of all
of the forms of capital instruments in each Member State
that qualify as Common Equity Tier 1 instruments. EBA
should remove from that list non-State aid instruments
issued after the date of entry into force of this Regulation
not meeting the criteria specified in this Regulation and
should publicly announce such removal. Where instru-
ments removed by EBA from the list continue to be
recognised after EBA’s announcement, EBA should fully
exercise its powers, in particular those conferred by
Article 17 of Regulation (EU) No 1093/2010 concerning
breaches of Union law. It is recalled that a three-step
mechanism applies for a proportionate response to
instances of incorrect or insufficient application of Union
law, whereby, as a first step, EBA is empowered to investi-
gate alleged incorrect or insufficient application of Union
law obligations by national authorities in their supervi-
sory practice, concluded by a recommendation. Second,
where the competent national authority does not follow
the recommendation, the Commission is empowered to
issue a formal opinion taking into account the EBA’s
recommendation, requiring the competent authority to
take the actions necessary to ensure compliance with
Union law. Third, to overcome exceptional situations of
persistent inaction by the competent authority concerned,
EBA is empowered, as a last resort, to adopt decisions
addressed to individual financial institutions. Moreover, it
is recalled that, under Article 258 TFEU, where the
Commission considers that a Member State has failed to
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fulfil an obligation under the Treaties, it has the power to
bring the matter before the Court of Justice of the Euro-
pean Union.

This Regulation should not affect the ability of competent
authorities to maintain pre-approval processes regarding
the contracts governing Additional Tier 1 and Tier 2
capital instruments. In those cases such capital instru-
ments should only be computed towards the institution’s
Additional Tier 1 capital or Tier 2 capital once they have
successfully completed these approval processes.

For the purposes of strengthening market discipline and
enhancing financial stability it is necessary to introduce
more detailed requirements for disclosure of the form
and nature of regulatory capital and prudential adjust-
ments made in order to ensure that investors and deposi-
tors are sufficiently well informed about the solvency of
institutions.

It is further necessary for competent authorities to have
knowledge of the level, at least in aggregate terms, of
repurchase agreements, securities lending and all forms of
encumbrance of assets. Such information should be
reported to the competent authorities. For the purposes
of strengthening market discipline, there should be more
detailed requirements for disclosure of repurchase agree-
ments and secured funding.

The new definition of capital and regulatory capital
requirements should be introduced in a manner that
takes account of the fact that there are different national
starting points and circumstances, with initial variance
around the new standards being reduced over the transi-
tional period. In order to ensure the appropriate conti-
nuity in the level of own funds, instruments issued
within the context of a recapitalisation measure pursuant
to State aid rules and issued prior to the date of applica-
tion of this Regulation will be grandfathered for the
extent of the transitional period. Reliance on State aid
should be reduced as much as possible in the future.
However, to the extent that State aid proves necessary in
certain situations, this Regulation should provide for a
framework to deal with such situations. In particular, this
Regulation should specify what should be the treatment
for own funds instruments issued within the context of a
recapitalisation measure pursuant to State aid rules. The
possibility for institutions to benefit from such treatment
should be subject to strict conditions. Furthermore, to
the extent that such treatment allows for deviations from
the new criteria on the quality of own funds instruments
those deviations should be limited to the largest extent
possible. The treatment for existing capital instruments
issued within the context of a recapitalisation measure
pursuant to State aid- rules, should clearly distinguish
between those capital instruments that comply with the
requirements of this Regulation and those that do not.
Appropriate transitional provisions for the latter case
should therefore be laid down in this Regulation.
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Directive 2006/48/EC required credit institutions to
provide own funds that are at least equal to specified
minimum amounts until 31 December 2011. In the light
of the continuing effects of the financial crisis in the
banking sector and the extension of the transitional
arrangements for capital requirements adopted by the
BCBS, it is appropriate to reintroduce a lower limit for a
limited period of time until sufficient amounts of own
funds have been established in accordance with the tran-
sitional arrangements for own funds provided for in this
Regulation that will be progressively phased in from the
date of application of this Regulation to 2019.

For groups which include significant banking or invest-
ment business and insurance business, Directive
2002/87[EC of the European Parliament and of the
Council of 16 December 2002 on the supplementary
supervision of credit institutions, insurance undertakings
and investment firms in a financial conglomerate (%),
provides specific rules to address such “double counting”
of capital. Directive 2002/87EC is based on internation-
ally agreed principles for dealing with risk across sectors.
This Regulation strengthens the way those financial
conglomerates rules shall apply to bank and investment
firm groups, ensuring their robust and consistent applica-
tion. Any further changes that are necessary will be
addressed in the review of Directive 2002/87[EC, which
is expected in 2015.

The financial crisis highlighted that institutions greatly
underestimated the level of counterparty credit risk asso-
ciated with over-the-counter (OTC) derivatives. This
prompted the G-20, in September 2009, to call for more
OTC derivatives to be cleared through a central counter-
party (CCP). Furthermore, they asked for those OTC deri-
vatives that could not be cleared centrally to be subject
to higher own funds requirements in order to properly
reflect the higher risks associated with them.

Following the G-20 call, the BCBS, as part of the Basel III
framework, materially changed the counterparty credit
risk regime. The Basel IIl framework is expected to signif-
icantly increase the own funds requirements associated
with institutions” OTC derivatives and securities financing
transactions and to create important incentives for insti-
tutions to use CCPs. The Basel III framework is also
expected to provide further incentives to strengthen the
risk management of counterparty credit exposures and to
revise the current regime for the treatment of counter-
party credit risk exposures to CCPs.

Institutions should hold additional own funds due to
credit valuation adjustment risk arising from OTC deriva-
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tives. Institutions should also apply a higher asset value
correlation in the calculation of the own funds require-
ments for counterparty credit risk exposures arising from
OTC derivatives and securities-financing transactions to
certain financial institutions. Institutions should also be
required to considerably improve measurement and
management of counterparty credit risk by better addres-
sing wrong-way risk, highly leveraged counterparties and
collateral, accompanied by the corresponding enhance-
ments in the areas of back-testing and stress testing.

Trade exposures to CCPs usually benefit from the multi-
lateral netting and loss-sharing mechanism provided by
CCPs. As a consequence, they involve a very low counter-
party credit risk and should therefore be subject to a very
low own funds requirement. At the same time, this
requirement should be positive in order to ensure that
institutions track and monitor their exposures to CCPs as
part of good risk management and to reflect that even
trade exposures to CCPs are not risk-free.

A CCP's default fund is a mechanism that allows the
sharing (mutualisation) of losses among the CCP’s
clearing members. It is used where the losses incurred by
the CCP following the default of a clearing member are
greater than the margins and default fund contributions
provided by that clearing member and any other defence
the CCP may use before recurring to the default fund
contributions of the remaining clearing members. In
view of this, the risk of loss associated with exposures
from default fund contributions is higher than that asso-
ciated with trade exposures. Therefore, this type of expo-
sures should be subject to a higher own funds require-
ment.

The “hypothetical capital” of a CCP should be a variable
needed to determine the own funds requirement for a
clearing member’s exposures from its contributions to a
CCP’s default fund. It should not be understood as
anything else. In particular, it should not be understood
as the amount of capital that a CCP is required to hold
by its competent authority.

The review of the treatment of counterparty credit risk,
and in particular putting in place higher own funds
requirements for bilateral derivative contracts in order to
reflect the higher risk that such contracts pose to the
financial system, forms an integral part of the Commis-
sion’s efforts to ensure efficient, safe and sound deriva-
tives markets. Consequently, this Regulation complements
Regulation (EU) No 648/2012 of the European Parlia-
ment and of the Council of 4 July 2012 on OTC deriva-
tives, central counterparties and trade repositories ().
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The Commission should review the relevant exemptions
for large exposures by 31 December 2015. Pending the
outcome of that review, Member States should continue
being allowed to decide on the exemption of certain large
exposures from those rules for a sufficiently long transi-
tional period. Building on the work done in the context
of the preparation and negotiation of Directive
2009/111EC of the European Parliament and of the
Council of 16 September 2009 amending Directives
2006/48[EC, 2006/49/EC and 2007/64EC as regards
banks affiliated to central institutions, certain own funds
items, large exposures, supervisory arrangements, and
crisis management (") and taking into account interna-
tional and Union developments on those issues, the
Commission should review whether those exemptions
should continue to be applied in a discretionary or in a
more general way and on whether the risks related to
those exposures are addressed by other effective means
laid down in this Regulation.

In order to ensure that exemptions of exposures by
competent authorities do not jeopardise the coherence of
the uniform rules established by this Regulation on a
permanent basis, after a transitional period, and in the
absence of any outcome of that review, the competent
authorities should consult EBA on whether or not it is
appropriate to continue making use of the possibility to
exempt certain exposures.

The years preceding the financial crisis were characterised
by an excessive build up in institutions’ exposures in rela-
tion to their own funds (leverage). During the financial
crisis, losses and the shortage of funding forced institu-
tions to reduce significantly their leverage over a short
period of time. This amplified downward pressures on
asset prices, causing further losses for institutions which
in turn led to further declines in their own funds. The
ultimate results of this negative spiral were a reduction in
the availability of credit to the real economy and a deeper
and longer crisis.

Risk-based own funds requirements are essential to
ensure sufficient own funds to cover unexpected losses.
However, the crisis has shown that those requirements
alone are not sufficient to prevent institutions from
taking on excessive and unsustainable leverage risk.

In September 2009, the G-20 leaders committed to
developing internationally-agreed rules to discourage an
excessive leverage. To that end, they supported the intro-
duction of a leverage ratio as a supplementary measure
to the Basel II framework.

In December 2010, the BCBS published guidelines
defining the methodology for calculating the leverage
ratio. Those rules provide for an observation period that
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will run from 1 January 2013 untl 1 January 2017
during which the leverage ratio, its components and its
behaviour relative to the risk-based requirement will be
monitored. Based on the results of the observation
period the BCBS intends to make any final adjustments
to the definition and calibration of the leverage ratio in
the first half of 2017, with a view to migrating to a
binding requirement on 1 January 2018 based on appro-
priate review and calibration. The BCBS guidelines also
provide for disclosure of the leverage ratio and its
components starting from 1 January 2015.

A leverage ratio is a new regulatory and supervisory tool
for the Union. In line with international agreements, it
should be introduced first as an additional feature that
can be applied on individual institutions at the discretion
of supervisory authorities. Reporting obligations for insti-
tutions would allow appropriate review and calibration,
with a view to migrating to a binding measure in 2018.

When reviewing the impact of the leverage ratio on
different business models, particular attention should be
paid to business models which are considered to entail
low risk, such as mortgage lending and specialised
lending to regional governments, local authorities or
public sector entities. EBA, on the basis of data received
and the findings of the supervisory review during an
observation period, should in cooperation with compe-
tent authorities develop a classification of business
models and risks. Based on appropriate analysis, and also
taking into account historical data or stress scenarios,
there should be an assessment of the appropriate levels
of the leverage ratio that safeguard the resilience of the
respective business models and whether the levels of the
leverage ratio should be set as thresholds or ranges. After
the observation period and the calibration of the respec-
tive levels of the leverage ratio, and on the basis of the
assessment, EBA can publish an appropriate statistical
review, including averages and standard deviations, of the
leverage ratio. After adoption of the leverage ratio
requirements, EBA should publish an appropriate statis-
tical review, including averages and standard deviations,
of the leverage ratio in relation to the identified cate-
gories of institutions.

Institutions should monitor the level and changes in the
leverage ratio as well as leverage risk as part of the
internal capital adequacy assessment process (ICAAP).
Such monitoring should be included in the supervisory
review process. In particular, after the entry into force of
the leverage ratio requirements, competent authorities
should monitor the developments in the business model
and corresponding risk profile in order to ensure up to
date and proper classification of institutions.
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Good governance structures, transparency and disclosure
are essential for sound remuneration policies. In order to
ensure adequate transparency to the market of their
remuneration structures and the associated risk, institu-
tions should disclose detailed information on their remu-
neration policies, practices and, for reasons of confidenti-
ality, aggregated amounts for those members of staff
whose professional activities have a material impact on
the risk profile of the institution. That information
should be made available to all stakeholders. Those par-
ticular requirements should be without prejudice to more
general disclosure requirements concerning remuneration
policies applicable horizontally across sectors. Moreover,
Member States should be allowed to require institutions
to make available more detailed information on remu-
neration.

The recognition of a credit rating agency as an external
credit assessment institution (ECAI) should not increase
the foreclosure of a market already dominated by three
main undertakings. EBA and ESCB central banks, without
making the process easier or less demanding, should
provide for the recognition of more credit rating agencies
as ECAIs as a way to open the market to other undertak-
ings.

Directive 95/46/EC of the European Parliament and of
the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data
and on the free movement of such data (') and Regu-
lation (EC) No 45/2001 of the European Parliament and
of the Council of 18 December 2000 on the protection
of individuals with regard to the processing of personal
data by the Community institutions and bodies and on
the free movement of such data (?), should be fully
applicable to the processing of personal data for the
purposes of this Regulation.

Institutions should hold a diversified buffer of liquid
assets that they can use to cover liquidity needs in a short
term liquidity stress. As it is not possible to know ex ante
with certainty which specific assets within each asset
class might be subject to shocks ex post, it is appropriate
to promote a diversified and high-quality liquidity buffer
consisting of different asset categories. A concentration
of assets and overreliance on market liquidity creates
systemic risk to the financial sector and should be
avoided. A broad set of quality assets should therefore be
taken into consideration during an initial observation
period which will be used for the development of a defi-
nition of a liquidity coverage requirement. When making
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a uniform definition of liquid assets at least government
bonds, and covered bonds traded on transparent markets
with an ongoing turnover would be expected to be
considered assets of extremely high liquidity and credit
quality. It would also be appropriate that assets corre-
sponding to Article 416(1)(a) to (c) should be included in
the buffer without limitations. When institutions use the
liquidity stock, they should put in place a plan to restore
their holdings of liquid assets and competent authorities
should ensure the adequacy of the plan and its imple-
mentation.

The stock of liquid assets should be available at any time
to meet the liquidity outflows. The level of liquidity
needs in a short-term liquidity stress should be deter-
mined in a standardised manner so as to ensure a
uniform soundness standard and a level playing field. It
should be ensured that such a standardised determination
has no unintended consequences for financial markets,
credit extension and economic growth, also taking into
account different business and investment models and
funding environments of institutions across the Union.
To this end, the liquidity coverage requirement should be
subject to an observation period. Based on the observa-
tions and supported by reports from EBA, the Commis-
sion should be empowered to adopt a delegated act to
introduce in a timely manner a detailed and harmonised
liquidity coverage requirement for the Union. In order to
ensure global harmonisation in the area of regulation of
liquidity any delegated act to introduce the liquidity
coverage requirement should be comparable to the
liquidity coverage ratio set out in the final international
framework for liquidity risk measurement, standards and
monitoring of the BCBS taking into account Union and
national specificities.

To that end, during the observation period, EBA should
review and assess, inter alia the appropriateness of a
threshold of 60 % on level 1 liquid assets, a cap of 75 %
of inflows to outflows and the phase-in of the liquidity
coverage requirement from 60 % from 1 January 2015
increasing on a graduated basis to 100 %. When asses-
sing and reporting on the uniform definitions of the
stock of liquid assets, EBA should have regard to the
BCBS definition of high-quality liquid assets (HQLA) for
the basis of its analysis, taking Union and national speci-
ficities into account. While EBA should identify those
currencies where the needs of institutions established in
the Union for liquid assets exceeds the availability of
those liquid assets in that currency, EBA should also
annually examine whether derogations, including those
identified in this Regulation, should be applied. In addi-
tion, EBA should assess annually whether in relation to
any such derogation as well as derogations already identi-
fied in this Regulation, any additional conditions should
be attached to their use by institutions established in the
Union or whether existing conditions should be revised.
EBA should submit the results of its analysis in an annual
report to the Commission.
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administrative burden, EBA should set up a coherent
reporting framework on the basis of a harmonised set of
standards for liquidity requirements that should be
applied across the Union. To this end, EBA should
develop uniform reporting formats and IT solutions that
take into account the provisions of this Regulation and
Directive 2013/36/EU. Until the date of application of
the full liquidity requirements, institutions should
continue to meet their national reporting requirements.

EBA, in cooperation with the ESRB, should issue
guidance on the principles for use of liquid stock in a
stress situation.

It should not be taken for granted that institutions will
receive  liquidity support from other institutions
belonging to the same group when they experience diffi-
culties in meeting their payment obligations. However,
subject to stringent conditions and the individual agree-
ment of all competent authorities involved, competent
authorities should be able to waive the application of the
liquidity requirement for individual institutions and
subject those institutions to a consolidated requirement,
in order to allow them to manage their liquidity centrally
at group or sub-group level.

In the same vein, where no waiver is granted, liquidity
flows between two institutions belonging to the same
group and which are subject to consolidated supervision,
should, when the liquidity requirement becomes a
binding measure, receive preferential inflow and outflow
rates only in those cases where all the necessary safe-
guards are in place. Such specific preferential treatments
should be narrowly defined and linked to the fulfilment
of a number of stringent and objective conditions. The
specific treatment applicable to a given intragroup flow
should be obtained through a methodology using objec-
tive criteria and parameters in order to determine specific
levels of inflows and outflows between the institution
and the counterparty. Based on the observations and
supported by the EBA report, the Commission should, as
appropriate and as part of the delegated act which it
adopts pursuant to this Regulation to specify the liquidity
coverage requirement, be empowered to adopt delegated
acts to lay down those specific intragroup treatments, the
methodology and the objective criteria to which they are
linked as well as joint decision modalities for the assess-
ment of those criteria.

Bonds issued by the National Asset Management Agency
(NAMA) in Ireland are of particular importance to the
Irish banking recovery and their issue has been granted
prior approval by the Member States, and approved as a
State aid by the Commission as a support measure intro-
duced to remove impaired assets from the balance sheets
of certain credit institutions. The issuance of such bonds,
a transitional measure supported by the Commission and
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Irish banking system. Such bonds are guaranteed by the
Irish government and are eligible collateral with mone-
tary authorities. The Commission should address specific
grandfathering mechanisms of transferable assets issued
or guaranteed by entities with Union State aid approval,
as part of the delegated act which it adopts pursuant to
this Regulation to specify the liquidity coverage require-
ment. In that regard the Commission should take into
account the fact that institutions calculating the liquidity
coverage requirements in accordance with this Regulation
should be permitted to include NAMA senior bonds as
assets of extremely high liquidity and credit quality until
December 2019.

Similarly, the bonds issued by the Spanish Asset Manage-
ment Company are of particular importance to the
Spanish banking recovery and are a transitional measure
supported by the Commission and the ECB, as an integral
part in the restructuring of the Spanish banking system.
Since their issuance is provided for in the Memorandum
of Understanding on Financial Sector Policy Condition-
ality signed by the Commission and the Spanish Authori-
ties on 23 July 2012, and the transfer of assets requires
approval by the Commission as a State aid measure intro-
duced to remove impaired assets from the balance sheets
of certain credit institutions, and to the extent they are
guaranteed by the Spanish government and are eligible
collateral with monetary authorities. The Commission
should address specific grandfathering mechanisms of
transferable assets issued or guaranteed by entities with
Union State aid approval as part of the delegated act
which it adopts pursuant to this Regulation to specify the
liquidity coverage requirement. In that regard the
Commission should take into account the fact that insti-
tutions calculating the liquidity coverage requirements in
accordance with this Regulation should be permitted to
include Spanish Asset Management Company senior
bonds as assets of extremely high liquidity and credit
quality until at least December 2023.

On the basis of the reports which EBA is required to
submit and when preparing the proposal for a delegated
act on liquidity requirements, the Commission should
also consider if senior bonds issued by legal entities
similar to NAMA in Ireland or the Spanish Asset
Management Company, established for the same purpose
and of particular importance for bank recovery in any
other Member State, should be granted such treatment, to
the extent they are guaranteed by the central government
of the relevant Member State and are eligible collateral
with monetary authorities.

In developing draft regulatory technical standards to
determine methods for the measurement of additional
outflow, EBA should consider a historical look back stan-
dardised approach as a method of such measurement.
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Pending the introduction of the net stable funding ratio
(NSFR) as a binding minimum standard, institutions
should observe a general funding obligation. The general
funding obligation should not be a ratio requirement. If,
pending the introduction of the NSFR, a stable funding
ratio is introduced as a minimum standard by way of a
national provision, institutions should comply with this
minimum standard accordingly.

Apart from short-term liquidity needs, institutions should
also adopt funding structures that are stable over a longer
term horizon. In December 2010, the BCBS agreed that
the NSFR will move to a minimum standard by 1
January 2018 and that the BCBS will put in place
rigorous reporting processes to monitor the ratio during
a transitional period and will continue to review the
implications of these standards for financial markets,
credit extension and economic growth, addressing unin-
tended consequences as necessary. The BCBS thus agreed
that the NSFR will be subject to an observation period
and will include a review clause. In that context, EBA
should, based on reporting required by this Regulation,
evaluate how a stable funding requirement should be
designed. Based on this evaluation, the Commission
should report to the European Parliament and the
Council together with any appropriate proposals in order
to introduce such a requirement by 2018.

Weaknesses in corporate governance in a number of
institutions have contributed to excessive and imprudent
risk-taking in the banking sector which led to the failure
of individual institutions and systemic problems.

In order to facilitate the monitoring of institutions’
corporate governance practices and improve market disci-
pline, institutions should publicly disclose their corporate
governance arrangements. Their management bodies
should approve and publicly disclose a statement
providing assurance to the public that these arrangements
are adequate and efficient.

In order to take account of the diversity of business
models of institutions in the internal market certain
long-term structural requirements such as the NSFR and
the leverage ratio should be examined closely with a view
of promoting a variety of sound banking structures
which have been and should continue to of service to the
Union’s economy.

For the continuous provision of financial services to
households and firms a stable funding structure is neces-
sary. Long-term funding flows in bank-based financial
systems in many Member States may generally possess
different characteristics than those found in other interna-
tional markets. In addition, specific funding structures
may have developed in Member States to provide stable

117)
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financing for long-term investment, including decentra-
lised banking structures to channel liquidity or specialised
mortgage securities which trade on highly liquid markets
or are a welcome investment for long-term investors.
Those structural factors should be carefully considered. It
is essential to that purpose that, once international stan-
dards are finalised, EBA and the ESRB, based on reporting
required by this Regulation, evaluate how a stable
funding requirement should be designed fully taking into
account the diversity of funding structures in the banking
market in the Union.

In order to ensure progressive convergence between the
level of own funds and the prudential adjustments
applied to the definition of own funds across the Union
and to the definition of own funds laid down in this
Regulation during a transitional period, the phasing in of
the own funds requirements of this Regulation should
occur gradually. It is vital to ensure that this phasing in is
consistent with the recent enhancements made by
Member States to the required levels of own funds and to
the definition of own funds in place in the Member
States. To that end, during the transitional period the
competent authorities should determine within defined
lower and upper limits how rapidly to introduce the
required level of own funds and prudential adjustments
laid down in this Regulation.

In order to facilitate a smooth transition from divergent
prudential adjustments currently applied in Member
States to the set of prudential adjustments laid down in
this Regulation, competent authorities should be able
during a transitional period to continue to require institu-
tions, to a limited extent, to make prudential adjustments
to own funds that derogate from this Regulation.

In order to ensure that institutions have sufficient time to
meet the new required levels and definition of own
funds, certain capital instruments that do not comply
with the definition of own funds laid down in this Regu-
lation should be phased out between 1 January 2013 and
31 December 2021. In addition, certain state-injected
instruments should be recognised fully in own funds for
a limited period. Furthermore, share premium accounts
related to items that qualified as own funds under
national  transposition ~ measures  for  Directive
2006/48/EC should under certain circumstances qualify
as Common Equity Tier 1.

In order to ensure progressive convergence towards
uniform rules on disclosure by institutions to provide
market participants with accurate and comprehensive
information regarding the risk profile of individual insti-
tutions, disclosure requirements should be phased in
gradually.
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experience in the application of this Regulation, the
Commission should be required to submit reports to the
European Parliament and to the Council, together with
legislative proposals, where appropriate, on the possible
effect of capital requirements on the economic cycle of
minimum own funds requirements for exposures in the
form of covered bonds, large exposures, liquidity require-
ments, leverage, exposures to transferred credit risk,
counterparty credit risk and the original exposure
method, retail exposures, on the definition of eligible
capital, and the level of application of this Regulation.

The primary purpose of the legal framework for credit
institutions should be to ensure the operation of vital
services to the real economy while limiting the risk of
moral hazard. The structural separation of retail and
investment banking activities within a banking group
could be one of the key tools to support this objective.
No provision in the current regulatory framework should
therefore prevent the introduction of measures to effect
such a separation. The Commission should be required to
analyse the issue of structural separation in the Union
and submit a report, together with legislative proposals,
if appropriate, to the European Parliament and the
Council.

Similarly, with a view to protecting depositors and preser-
ving financial stability, Member States should also be
permitted to adopt structural measures that require credit
institutions authorised in that Member State to reduce
their exposures to different legal entities depending on
their activities, irrespective of where those activities are
located. However, because such measures could have a
negative impact by fragmenting the internal market, they
should only be approved subject to strict conditions
pending the entry into force of a future legal act explicitly
harmonising such measures.

In order to specify the requirements set out in this Regu-
lation, the power to adopt acts in accordance with
Article 290 TFEU should be delegated to the Commission
in respect of technical adjustments to this Regulation to
clarify definitions to ensure uniform application of this
Regulation or to take account of developments on finan-
cial markets, to align terminology on, and frame defini-
tions in accordance with, subsequent relevant acts, to
adjust the provisions of this Regulation on own funds to
reflect developments in accounting standards or Union
law, or with regard to the convergence of supervisory
practices, to expand the lists of exposure classes for the
purposes of the Standardised Approach or the IRB
Approach to take account of developments on financial
markets, to adjust certain amounts relevant to those
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tion; to adjust the list and classification of off- balance
sheet items and to adjust specific provisions and technical
criteria on the treatment of counterparty credit risk, the
Standardised Approach and the IRB Approach, credit risk
mitigation, securitisation, operational risk, market risk,
liquidity, leverage and disclosure in order to take account
of developments on financial markets or in accounting
standards or Union law, or with regard to the conver-
gence of supervisory practices and risk measurement and
to take account of the outcome of the review of various
matters relating to the scope of Directive 2004/39/EC.

The power to adopt acts in accordance with Article 290
TFEU should also be delegated to the Commission in
respect of prescribing a temporary reduction in the level
of own funds or risk weights specified under this Regu-
lation in order to take account of specific circumstances,
to clarify the exemption of certain exposures from the
application of provisions of this Regulation on large
exposures, to specify amounts relevant to the calculation
of capital requirements for the trading book to take
account of developments in the economic and monetary
field, to adjust the categories of investment firms eligible
for certain derogations from required levels of own funds
to take account of developments on financial markets, to
clarify the requirement that investment firms hold own
funds equivalent to one quarter of their fixed overheads
of the preceding year to ensure uniform application of
this Regulation, to determine the elements of own funds
from which deductions of an institution’s holdings of the
instruments of relevant entities should be made, to intro-
duce additional transitional provisions relating to the
treatment of actuarial gains and losses in measuring
defined benefit pension liabilities of institutions. It is of
particular importance that the Commission carry out
appropriate consultations during its preparatory work,
including at expert level. The Commission, when
preparing and drawing up delegated acts, should ensure a
simultaneous, timely and appropriate transmission of
relevant documents to the European Parliament and to
the Council.

In accordance with Declaration No 39 on Article 290
TFEU, the Commission should continue to consult
experts appointed by the Member States in the prepara-
tion of draft delegated acts in the financial services area,
in accordance with its established practice.

Technical standards in financial services should ensure
harmonisation, uniform conditions and adequate protec-
tion of depositors, investors and consumers across the
Union. As a body with highly specialised expertise, it
would be efficient and appropriate to entrust EBA with
the elaboration of draft regulatory and implementing
technical standards which do not involve policy choices,
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for submission to the Commission. EBA should ensure
efficient administrative and reporting processes when
drafting technical standards. The reporting formats
should be proportionate to the nature, scale and
complexity of the activities of the institutions.

The Commission should adopt draft regulatory technical
standards developed by EBA in the areas of mutuals,
cooperative societies, savings institutions or similar insti-
tutions, certain own funds instruments, prudential adjust-
ments, deductions from own funds, additional own funds
instruments, minority interests, services ancillary to
banking, the treatment of credit risk adjustment, prob-
ability of default, loss given default, approaches to risk-
weighting of assets, convergence of supervisory practices,
liquidity, and transitional arrangements for own funds, by
means of delegated acts pursuant to Article 290 TFEU
and in accordance with Articles 10 to 14 of Regulation
(EU) No 1093/2010. It is of particular importance that
the Commission carry out appropriate consultations
during its preparatory work, including at expert level.
The Commission and EBA should ensure that those stan-
dards and requirements can be applied by all institutions
concerned in a manner that is proportionate to the
nature, scale and complexity of those institutions and
their activities.

The implementation of some delegated acts provided for
in this Regulation, such as the delegated act concerning
the liquidity coverage requirement, may potentially have a
substantial impact on supervised institutions and the real
economy. The Commission should ensure that the Euro-
pean Parliament and the Council are always well
informed about relevant developments at international
level and current thinking within the Commission well
before the publication of delegated acts.

The Commission should also be empowered to adopt
implementing technical standards developed by EBA with
regard to consolidation, joint decisions, reporting, disclo-
sure, exposures secured by mortgages, risk assessment,
approaches to risk-weighting of assets, risk-weights and
specification of certain exposures, the treatment of
options and warrants, positions in equity instruments
and foreign exchange, the use of internal models,
leverage, and off-balance sheet items by means of imple-
menting acts pursuant to Article 291 TFEU and in
accordance with Article 15 of Regulation (EU) No 1093/
2010.

(131)
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Given the detail and number of regulatory technical stan-
dards that are to be adopted pursuant to this Regulation,
where the Commission adopts a regulatory technical
standard which is the same as the draft regulatory tech-
nical standard submitted by EBA, the period within
which the European Parliament or the Council may
object to a regulatory technical standard, should, where
appropriate, be further extended by one month. More-
over, the Commission should aim to adopt the regulatory
technical standards in good time to permit the European
Parliament and the Council to exercise full scrutiny,
taking account of the volume and complexity of regula-
tory technical standards and the details of the European
Parliament’s and the Council's rules of procedure,
calendar of work and composition.

In order to ensure a high degree of transparency, EBA
should launch consultations relating to the draft technical
standards referred to in this Regulation. EBA and the
Commission should start preparing their reports on
liquidity requirements and leverage, as provided for in
this Regulation, as soon as possible.

In order to ensure uniform conditions for the implemen-
tation of this Regulation, implementing powers should be
conferred on the Commission. Those powers should be
exercised in accordance with Regulation (EU) No 182/
2011 of the European Parliament and of the Council of
16 February 2011 laying down the rules and general
principles concerning mechanisms for control by the
Member States of the Commission’s exercise of imple-
menting powers (').

In accordance with Article 345 TFEU, which provides
that the Treaties are in no way to prejudice the rules in
Member States governing the system of property owner-
ship, this Regulation neither favours nor discriminates
against types of ownership which are within its scope.

The European Data Protection Supervisor has been
consulted in accordance with Article 28(2) of Regulation
(EC) No 45/2001 and has adopted an opinion ().

Regulation (EU) No 648/2012 should be amended
accordingly,

(") OJL55,28.2.2011,p.13.

() 0JC175,19.6.2012,p. 1.
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HAVE ADOPTED THIS REGULATION:

PART ONE

GENERAL PROVISIONS

TITLE I

SUBJECT MATTER, SCOPE AND DEFINITIONS
Article 1
Scope

This Regulation lays down uniform rules concerning general
prudential requirements that institutions supervised under Direc-
tive 2013/36/EU shall comply with in relation to the following
items:

(@) own funds requirements relating to entirely quantifiable,
uniform and standardised elements of credit risk, market
risk, operational risk and settlement risk;

(b) requirements limiting large exposures;

(c) after the delegated act referred to in Article 460 has entered
into force, liquidity requirements relating to entirely quanti-
fiable, uniform and standardised elements of liquidity risk;

(d) reporting requirements related to points (a), (b) and (c) and
to leverage;

() public disclosure requirements.

This Regulation does not govern publication requirements for
competent authorities in the field of prudential regulation and
supervision of institutions as set out in Directive 2013/36/EU.

Article 2
Supervisory powers

For the purposes of ensuring compliance with this Regulation,
competent authorities shall have the powers and shall follow the
procedures set out in Directive 2013/36/EU.

Article 3
Application of stricter requirements by institutions

This Regulation shall not prevent institutions from holding own
funds and their components in excess of, or applying measures
that are stricter than those required by this Regulation.

Article 4

Definitions

1. For the purposes of this Regulation, the following defini-
tions shall apply:

(1) “credit institution” means an undertaking the business of
which is to take deposits or other repayable funds from
the public and to grant credits for its own account;

(2) “investment firm” means a person as defined in point (1)
of Article 4(1) of Directive 2004/39/EC, which is subject
to the requirements imposed by that Directive, excluding
the following:

(a) credit institutions;

(b) local firms;

(c) firms which are not authorised to provide the ancil-
lary service referred to in point (1) of Section B of
Annex I to Directive 2004/39/EC, which provide
only one or more of the investment services and
activities listed in points 1, 2, 4 and 5 of Section A of
Annex 1 to that Directive, and which are not
permitted to hold money or securities belonging to
their clients and which for that reason may not at
any time place themselves in debt with those clients;

(3) “institution” means a credit institution or an investment
firm;

(4) “local firm” means a firm dealing for its own account on
markets in financial futures or options or other deriva-
tives and on cash markets for the sole purpose of
hedging positions on derivatives markets, or dealing for
the accounts of other members of those markets and
being guaranteed by clearing members of the same
markets, where responsibility for ensuring the perfor-
mance of contracts entered into by such a firm is
assumed by clearing members of the same markets;

(5) “insurance undertaking” means insurance undertaking as
defined in point (1) of Article 13 of Directive
2009/138[EC of the European Parliament and of the
Council of 25 November 2009 on the taking-up and
pursuit of the business of Insurance and Reinsurance
(Solvency 1I) (Y);

(6) “reinsurance undertaking” means reinsurance undertaking
as defined in point (4) of Article 13 of Directive
2009/138EC;

() OJL335,17.12.2009, p. 1.
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(7) “collective investment undertaking” or “CIU” means a
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UCITS as defined in Article 1(2) of Directive 2009/65/EC
of the European Parliament and of the Council of 13 July
2009 on the coordination of laws, regulations and
administrative provisions relating to undertakings for
collective investment in transferable securities (UCITS) (%),
including, unless otherwise provided, third-country enti-
ties which carry out similar activities, which are subject
to supervision pursuant to Union law or to the law of a
third country which applies supervisory and regulatory
requirements at least equivalent to those applied in the
Union, an AIF as defined in Article 4(1)(a) of Directive
2011/61/EU of the European Parliament and of the
Council of 8 June 2011 on Alternative Investment Fund
Managers (%), or a non-EU AIF as defined in Article 4(1)
(aa) of that Directive;

“public sector entity” means a non-commercial adminis-
trative body responsible to central governments, regional
governments or local authorities, or to authorities that
exercise the same responsibilities as regional governments
and local authorities, or a non-commercial undertaking
that is owned by or set up and sponsored by central
governments, regional governments or local authorities,
and that has explicit guarantee arrangements, and may
include self-administered bodies governed by law that are
under public supervision;

“management body” means management body as defined
in point (7) of Article 3(1) of Directive 2013/36/EU;

(10) “senior management” means senior management as

defined in point (9) of Article 3(1) of Directive
2013/36/EU;

(11) “systemic risk” means systemic risk as defined in point

(10) of Article 3(1) of Directive 2013/36/EU;

(12) “model risk” means model risk as defined in point (11) of

Article 3(1) of Directive 2013/36/EU;

(13) “originator” means an entity which:

(a) itself or through related entities, directly or indirectly,
was involved in the original agreement which created
the obligations or potential obligations of the debtor
or potential debtor giving rise to the exposure being
securitised; or

(b) purchases a third party’s exposures for its own
account and then securitises them;

() OJL302,17.11.2009, p. 32.
() OJL174,1.7.2011,p.1.

(14) “sponsor” means an institution other than an originator

institution that establishes and manages an asset-backed
commercial paper programme or other securitisation
scheme that purchases exposures from third-party enti-
ties;

“parent undertaking” means:

(a) a parent undertaking within the meaning of Articles
1 and 2 of Directive 83/349/EEC;

(b) for the purposes of Section II of Chapters 3 and 4 of
Title VII and Title VIII of Directive 2013/36/EU and
Part Five of this Regulation, a parent undertaking
within the meaning of Article 1(1) of Directive
83/349EEC and any undertaking which effectively
exercises a dominant influence over another under-

taking;

“subsidiary” means:

(a) a subsidiary undertaking within the meaning of Arti-
cles 1 and 2 of Directive 83/349/EEC;

(b) a subsidiary undertaking within the meaning of
Article 1(1) of Directive 83/349/EEC and any under-
taking over which a parent undertaking effectively
exercises a dominant influence.

Subsidiaries of subsidiaries shall also be considered to be
subsidiaries of the undertaking that is their original
parent undertaking;

“branch” means a place of business which forms a legally
dependent part of an institution and which carries out
directly all or some of the transactions inherent in the
business of institutions;

“ancillary services undertaking” means an undertaking the
principal activity of which consists of owning or mana-
ging property, managing data-processing services, or a
similar activity which is ancillary to the principal activity
of one or more institutions;

“asset management company”’ means an asset manage-
ment company as defined in point (5) of Article 2 of
Directive 2002/87/EC or an AIFM as defined in Article 4
(1)(b) of Directive 2011/61/EU, including, unless other-
wise provided, third-country entities that carry out
similar activities and that are subject to the laws of a
third country which applies supervisory and regulatory
requirements at least equivalent to those applied in the
Union;



30.11.2013

Official Journal of the European Union

L 321/25

(20) “financial holding company” means a financial institution,
the subsidiaries of which are exclusively or mainly institu-
tions or financial institutions, at least one of such subsidi-
aries being an institution, and which is not a mixed finan-
cial holding company;

(21) “mixed financial holding company” means mixed finan-
cial holding company as defined in point (15) of Article
2 of Directive 2002/87/[EC;

(22) “mixed activity holding company” means a parent under-
taking, other than a financial holding company or an
institution or a mixed financial holding company, the
subsidiaries of which include at least one institution;

(23

~

“third-country insurance undertaking” means third-
country insurance undertaking as defined in point (3) of
Article 13 of Directive 2009/138/EC;

N
S
=

“third-country reinsurance undertaking” means third-
country reinsurance undertaking as defined in point (6)
of Article 13 of Directive 2009/138/EC;

(25

~

“recognised third-country investment firm” means a firm
meeting all of the following conditions:

(a) if it were established within the Union, it would be
covered by the definition of an investment firm;

(b) it is authorised in a third country;

(c) it is subject to and complies with prudential rules
considered by the competent authorities at least as
stringent as those laid down in this Regulation or in
Directive 2013/36/EU;

(26

~

“financial institution” means an undertaking other than
an institution, the principal activity of which is to acquire
holdings or to pursue one or more of the activities listed
in points 2 to 12 and point 15 of Annex I to Directive
2013/36/EU, including a financial holding company, a
mixed financial holding company, a payment institution
within the meaning of Directive 2007/64/EC of the Euro-
pean Parliament and of the Council of 13 November
2007 on payment services in the internal market (*), and
an asset management company, but excluding insurance
holding companies and mixed-activity insurance holding
companies as defined, respectively, in points (f) and (g) of
Article 212(1) of Directive 2009/138EC;

() OJL319,5.12.2007,p. 1.

(27) “financial sector entity” means any of the following:

(@) an institution;

(b) a financial institution;

(c) an ancillary services undertaking included in the
consolidated financial situation of an institution;

(d) an insurance undertaking;

(e) a third-country insurance undertaking;

(f) a reinsurance undertaking;

(¢) a third-country reinsurance undertaking;

(h) an insurance holding company as defined in point (f)
of Article 212(1) of Directive 2009/138/EC;

(k) an undertaking excluded from the scope of Directive
2009/138[EC in accordance with Article 4 of that
Directive;

() a third-country undertaking with a main business
comparable to any of the entities referred to in points

(a) to (k)

(28) “parent institution in a Member State” means an institu-
tion in a Member State which has a institution or a finan-
cial institution as a subsidiary or which holds a participa-
tion in such an institution or financial institution, and
which is not itself a subsidiary of another institution
authorised in the same Member State, or of a financial
holding company or mixed financial holding company
set up in the same Member State;

(29) “EU parent institution” means a parent institution in a
Member State which is not a subsidiary of another insti-
tution authorised in any Member State, or of a financial
holding company or mixed financial holding company
set up in any Member State;

(30) “parent financial holding company in a Member State”
means a financial holding company which is not itself a
subsidiary of an institution authorised in the same
Member State, or of a financial holding company or
mixed financial holding company set up in the same
Member State;
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(31) “EU parent financial holding company” means a parent

financial holding company in a Member State which is
not a subsidiary of an institution authorised in any
Member State or of another financial holding company
or mixed financial holding company set up in any
Member State;

“parent mixed financial holding company in a Member
State” means a mixed financial holding company which is
not itself a subsidiary of an institution authorised in the
same Member State, or of a financial holding company or
mixed financial holding company set up in that same
Member State;

“EU parent mixed financial holding company” means a
parent mixed financial holding company in a Member
State which is not a subsidiary of an institution
authorised in any Member State or of another financial
holding company or mixed financial holding company
set up in any Member State;

“central counterparty” or “CCP” means a CCP as defined
in point (1) of Article 2 of Regulation (EU) No 648/
2012;

“participation” means participation within the meaning of
the first sentence of Article 17 of Fourth Council Direc-
tive 78/660/EEC of 25 July 1978 on the annual accounts
of certain types of companies ('), or the ownership, direct
or indirect, of 20 % or more of the voting rights or
capital of an undertaking;

“qualifying holding” means a direct or indirect holding in
an undertaking which represents 10 % or more of the
capital or of the voting rights or which makes it possible
to exercise a significant influence over the management
of that undertaking;

“control” means the relationship between a parent under-
taking and a subsidiary, as defined in Article 1 of Direc-
tive 83/349/EEC, or the accounting standards to which
an institution is subject under Regulation (EC) No 1606/
2002, or a similar relationship between any natural or
legal person and an undertaking;

“close links” means a situation in which two or more
natural or legal persons are linked in any of the following
ways:

(a) participation in the form of ownership, direct or by
way of control, of 20 % or more of the voting rights
or capital of an undertaking;

() OJL222,14.8.1978,p.11.

(b) control;

(¢) a permanent link of both or all of them to the same
third person by a control relationship;

“group of connected clients” means any of the following:

(a) two or more natural or legal persons who, unless it is
shown otherwise, constitute a single risk because one
of them, directly or indirectly, has control over the
other or others;

(b) two or more natural or legal persons between whom
there is no relationship of control as described in
point (a) but who are to be regarded as constituting a
single risk because they are so interconnected that, if
one of them were to experience financial problems,
in particular funding or repayment difficulties, the
other or all of the others would also be likely to
encounter funding or repayment difficulties.

Notwithstanding points (a) and (b), where a central
government has direct control over or is directly inter-
connected with more than one natural or legal person,
the set consisting of the central government and all of
the natural or legal persons directly or indirectly
controlled by it in accordance with point (a), or intercon-
nected with it in accordance with point (b), may be
considered as not constituting a group of connected
clients. Instead the existence of a group of connected
clients formed by the central government and other
natural or legal persons may be assessed separately for
each of the persons directly controlled by it in accordance
with point (a), or directly interconnected with it in
accordance with point (b), and all of the natural and legal
persons which are controlled by that person according to
point (a) or interconnected with that person in accord-
ance with point (b), including the central government.
The same applies in cases of regional governments or
local authorities to which Article 115(2) applies;

“competent authority” means a public authority or body
officially recognised by national law, which is empowered
by national law to supervise institutions as part of the
supervisory system in operation in the Member State
concerned;

“consolidating supervisor” means a competent authority
responsible for the exercise of supervision on a consoli-
dated basis of EU parent institutions and of institutions
controlled by EU parent financial holding companies or
EU parent mixed financial holding companies;
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(42) “authorisation” means an instrument issued in any form The instruments referred to in points (a), (b) and (c) are

(44)

(47)

(48)

(49)

(50)

by the authorities by which the right to carry out the
business is granted;

“home Member State” means the Member State in which
an institution has been granted authorisation;

“host Member State” means the Member State in which
an institution has a branch or in which it provides
services;

“ESCB central banks” means the national central banks
that are members of the European System of Central
Banks (ESCB), and the European Central Bank (ECB);

“central banks” means the ESCB central banks and the
central banks of third countries;

“consolidated situation” means the situation that results
from applying the requirements of this Regulation in
accordance with Part One, Title II, Chapter 2 to an insti-
tution as if that institution formed, together with one or
more other entities, a single institution;

“consolidated basis” means on the basis of the consoli-
dated situation;

“sub-consolidated basis” means on the basis of the conso-
lidated situation of a parent institution, financial holding
company or mixed financial holding company, excluding
a sub-group of entities, or on the basis of the consoli-
dated situation of a parent institution, financial holding
company or mixed financial holding company that is not
the ultimate parent institution, financial holding
company or mixed financial holding company;

“financial instrument” means any of the following:

(a) a contract that gives rise to both a financial asset of
one party and a financial liability or equity instru-
ment of another party;

(b) an instrument specified in Section C of Annex I to
Directive 2004/39/EC;

(c) a derivative financial instrument;

(d) a primary financial instrument;

(e) a cash instrument.

(51)

(52)

(53)

(54)

(55)

(56)

(58)

only financial instruments if their value is derived from
the price of an underlying financial instrument or
another underlying item, a rate, or an index;

“nitial capital” means the amount and types of own
funds specified in Article 12 of Directive 2013/36/EU for
credit institutions and in Title IV of that Directive for
investment firms;

“operational risk” means the risk of loss resulting from
inadequate or failed internal processes, people and
systems or from external events, and includes legal risk;

“dilution risk” means the risk that an amount receivable
is reduced through cash or non-cash credits to the
obligor;

“probability of default” or “PD” means the probability of
default of a counterparty over a one-year period;

“loss given default” or “LGD” means the ratio of the loss
on an exposure due to the default of a counterparty to
the amount outstanding at default;

“conversion factor” means the ratio of the currently
undrawn amount of a commitment that could be drawn
and that would therefore be outstanding at default to the
currently undrawn amount of the commitment, the
extent of the commitment being determined by the
advised limit, unless the unadvised limit is higher;

“credit risk mitigation” means a technique used by an
institution to reduce the credit risk associated with an
exposure or exposures which that institution continues to
hold;

“funded credit protection” means a technique of credit
risk mitigation where the reduction of the credit risk on
the exposure of an institution derives from the right of
that institution, in the event of the default of the counter-
party or on the occurrence of other specified credit
events relating to the counterparty, to liquidate, or to
obtain transfer or appropriation of, or to retain certain
assets or amounts, or to reduce the amount of the expo-
sure to, or to replace it with, the amount of the difference
between the amount of the exposure and the amount of
a claim on the institution;
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(59) “unfunded credit protection” means a technique of credit

(61

(62

(63

(64

R

~

~

=

~

~

risk mitigation where the reduction of the credit risk on
the exposure of an institution derives from the obligation
of a third party to pay an amount in the event of the
default of the borrower or the occurrence of other speci-
fied credit events;

“cash assimilated instrument” means a certificate of
deposit, a bond, including a covered bond, or any other
non-subordinated instrument, which has been issued by
an institution, for which the institution has already
received full payment and which shall be unconditionally
reimbursed by the institution at its nominal value;

“securitisation” means a transaction or scheme, whereby
the credit risk associated with an exposure or pool of
exposures is tranched, having both of the following char-
acteristics:

(a) payments in the transaction or scheme are dependent
upon the performance of the exposure or pool of
exposures;

(b) the subordination of tranches determines the distribu-
tion of losses during the ongoing life of the transac-
tion or scheme;

“securitisation position” means an exposure to a securiti-
sation;

“re-securitisation” means securitisation where the risk
associated with an underlying pool of exposures is
tranched and at least one of the underlying exposures is a
securitisation position;

“re-securitisation position” means an exposure to a re-
securitisation;

“credit enhancement” means a contractual arrangement
whereby the credit quality of a position in a securitisation
is improved in relation to what it would have been if the
enhancement had not been provided, including the
enhancement provided by more junior tranches in the
securitisation and other types of credit protection;

“securitisation special purpose entity” or “SSPE” means a
corporation trust or other entity, other than an institu-
tion, organised for carrying out a securitisation or securi-
tisations, the activities of which are limited to those
appropriate to accomplishing that objective, the structure
of which is intended to isolate the obligations of the
SSPE from those of the originator institution, and in
which the holders of the beneficial interests have the
right to pledge or exchange those interests without
restriction;

(67)

(68)

(69)

(71)

(72)

“tranche” means a contractually established segment of
the credit risk associated with an exposure or a number
of exposures, where a position in the segment entails a
risk of credit loss greater than or less than a position of
the same amount in each other such segment, without
taking account of credit protection provided by third
parties directly to the holders of positions in the segment
or in other segments;

“marking to market” means the valuation of positions at
readily available close out prices that are sourced inde-
pendently, including exchange prices, screen prices or
quotes from several independent reputable brokers;

“marking to model” means any valuation which has to be
benchmarked, extrapolated or otherwise calculated from
one or more market inputs;

“independent price verification” means a process by
which market prices or marking to model inputs are
regularly verified for accuracy and independence;

“eligible capital” means the following:

(a) for the purposes of Title III of Part Two it means the
sum of the following:

(i) Tier 1 capital as referred to in Article 25, without
applying the deduction in Article 36(1)(k)();

(ii) Tier 2 capital as referred to in Article 71 that is
equal to or less than one third of Tier 1 capital as
calculated pursuant to point (i) of this point;

(b) for the purposes of Article 97 and Part Four it means
the sum of the following:

(i) Tier 1 capital as referred to in Article 25;

(ii) Tier 2 capital as referred to in Article 71 that is
equal to or less than one third of Tier 1 capital;

“recognised exchange” means an exchange which meets
all of the following conditions:

(a) it is a regulated market;

(b) it has a clearing mechanism whereby contracts listed
in Annex II are subject to daily margin requirements
which, in the opinion of the competent authorities,
provide appropriate protection;

“discretionary pension benefits” means enhanced pension
benefits granted on a discretionary basis by an institution
to an employee as part of that employee’s variable remu-
neration package, which do not include accrued benefits
granted to an employee under the terms of the company
pension scheme;
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(74) “mortgage lending value” means the value of immovable which holds the rights to the securities or commodities

(75)

(78)

(79)

(80)

(81)

(82)

property as determined by a prudent assessment of the
future marketability of the property taking into account
long-term sustainable aspects of the property, the normal
and local market conditions, the current use and alterna-
tive appropriate uses of the property;

“residential property” means a residence which is occu-
pied by the owner or the lessee of the residence,
including the right to inhabit an apartment in housing
cooperatives located in Sweden;

“market value” means, for the purposes of immovable
property, the estimated amount for which the property
should exchange on the date of valuation between a
willing buyer and a willing seller in an arm’s-length trans-
action after proper marketing wherein the parties had
each acted knowledgeably, prudently and without
compulsion;

“applicable accounting framework” means the accounting
standards to which the institution is subject under Regu-
lation (EC) No 1606/2002 or Directive 86/635/EEC;

“one-year default rate” means the ratio between the
number of defaults occurred during a period that starts
from one year prior to a date T and the number of obli-
gors assigned to this grade or pool one year prior to that
date;

“speculative immovable property financing” means loans
for the purposes of the acquisition of or development or
construction on land in relation to immovable property,
or of and in relation to such property, with the intention
of reselling for profit;

“trade finance” means financing, including guarantees,
connected to the exchange of goods and services through
financial products of fixed short-term maturity, generally
of less than one year, without automatic rollover;

“officially supported export credits” means loans or
credits to finance the export of goods and services for
which an official export credit agency provides guaran-
tees, insurance or direct financing;

“repurchase agreement” and “reverse repurchase agree-
ment” mean any agreement in which an institution or its
counterparty transfers securities or commodities or guar-
anteed rights relating to title to securities or commodities
where that guarantee is issued by a recognised exchange

(83)

(84)

(85)

(86)

(88)

and the agreement does not allow an institution to
transfer or pledge a particular security or commodity to
more than one counterparty at one time, subject to a
commitment to repurchase them, or substituted securities
or commodities of the same description at a specified
price on a future date specified, or to be specified, by the
transferor, being a repurchase agreement for the institu-
tion selling the securities or commodities and a reverse
repurchase agreement for the institution buying them;

“repurchase transaction” means any transaction governed
by a repurchase agreement or a reverse repurchase agree-
ment;

“simple repurchase agreement” means a repurchase trans-
action of a single asset, or of similar, non-complex assets,
as opposed to a basket of assets;

“positions held with trading intent” means any of the
following:

(a) proprietary positions and positions arising from
client servicing and market making;

(b) positions intended to be resold short term;

() positions intended to benefit from actual or expected
short-term price differences between buying and
selling prices or from other price or interest rate
variations;

“trading book” means all positions in financial instru-
ments and commodities held by an institution either with
trading intent, or in order to hedge positions held with
trading intent;

“multilateral trading facility” means multilateral trading
facility as defined in point 15 of Article 4 of Directive
2004/39[EC;

“qualifying central counterparty” or “QCCP” means a
central counterparty that has been either authorised in
accordance with Article 14 of Regulation (EU) No 648/
2012 or recognised in accordance with Article 25 of that
Regulation;

“default fund” means a fund established by a CCP in
accordance with Article 42 of Regulation (EU) No 648/
2012 and used in accordance with Article 45 of that
Regulation;
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(90) “pre-funded contribution to the default fund of a CCP”
means a contribution to the default fund of a CCP that is
paid in by an institution;

(91

~

“trade exposure” means a current exposure, including a
variation margin due to the clearing member or to the
client, but not yet received, and any potential future
exposure of a clearing member or a client, to a CCP
arising from contracts and transactions listed in points (a)
to (e) of Article 301(1), as well as initial margin;

(92) “regulated market” means regulated market as defined in
point (14) of Article 4 of Directive 2004/39/EC;

(93) “leverage” means the relative size of an institution’s assets,
off-balance sheet obligations and contingent obligations
to pay or to deliver or to provide collateral, including
obligations from received funding, made commitments,
derivatives or repurchase agreements, but excluding obli-
gations which can only be enforced during the liquidation
of an institution, compared to that institution’s own

funds;

(94) “risk of excessive leverage” means the risk resulting from
an institution’s vulnerability due to leverage or contingent
leverage that may require unintended corrective measures
to its business plan, including distressed selling of assets
which might result in losses or in valuation adjustments
to its remaining assets;

(95

~

“credit risk adjustment” means the amount of specific and
general loan loss provision for credit risks that has been
recognised in the financial statements of the institution in
accordance with the applicable accounting framework;

(96

~

“internal hedge” means a position that materially offsets
the component risk elements between a trading book
and a non-trading book position or sets of positions;

A
)
~

-

“reference obligation” means an obligation used for the
purposes of determining the cash settlement value of a
credit derivative;

“external credit assessment institution” or “ECAI” means a
credit rating agency that is registered or certified in
accordance with Regulation (EC) No 1060/2009 of the
European Parliament and of the Council of 16 September
2009 on credit rating agencies (') or a central bank
issuing credit ratings which are exempt from the applica-
tion of Regulation (EC) No 1060/2009;

—
Ne)
o0

=

(99) “nominated ECAI” means an ECAI nominated by an insti-
tution;

() OJL302,17.11.2009, p. 1.

(100) “accumulated other comprehensive income” has the same
meaning as under International Accounting Standard
(IAS) 1, as applicable under Regulation (EC) No 1606/
2002;

(101) “basic own funds” means basic own funds within the
meaning of Article 88 of Directive 2009/138/EC;

(102) “Tier 1 own-fund insurance items” means basic own-fund
items of undertakings subject to the requirements of
Directive 2009/138/EC where those items are classified
in Tier 1 within the meaning of Directive 2009/138/EC
in accordance with Article 94(1) of that Directive;

(103) “additional Tier 1 own-fund insurance items” means basic
own-fund items of undertakings subject to the require-
ments of Directive 2009/138/EC where those items are
classified in Tier 1 within the meaning of Directive
2009/138/EC in accordance with Article 94(1) of that
Directive and the inclusion of those items is limited by
the delegated acts adopted in accordance with Article 99
of that Directive;

(104) “Tier 2 own-fund insurance items” means basic own-fund
items of undertakings subject to the requirements of
Directive 2009/138/EC where those items are classified
in Tier 2 within the meaning of Directive 2009/138/EC
in accordance with Article 94(2) of that Directive;

(105) “Tier 3 own-fund insurance items” means basic own-fund
insurance items of undertakings subject to the require-
ments of Directive 2009/138/EC where those items are
classified in Tier 3 within the meaning of Directive
2009/138[EC in accordance with Article 94(3) of that
Directive;

(106) “deferred tax assets” has the same meaning as under the
applicable accounting framework;

(107) “deferred tax assets that rely on future profitability”
means deferred tax assets the future value of which may
be realised only in the event the institution generates
taxable profit in the future;

(108) “deferred tax liabilities” has the same meaning as under
the applicable accounting framework;

(109) “defined benefit pension fund assets” means the assets of
a defined pension fund or plan, as applicable, calculated
after they have been reduced by the amount of obliga-
tions under the same fund or plan;
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(121) “profit” has the same meaning as under the applicable
accounting framework;

(110) “distributions” means the payment of dividends or
interest in any form;

111

~

“fiqancial undertaking” has the same meaning as under (122) “reciprocal cross holding” means a holding by an institu-
points (25)(p) and (d) of Article 13 of Directive tion of the own funds instruments or other capital instru-

2009/138/EC; ments issued by financial sector entities where those enti-
ties also hold own funds instruments issued by the insti-
tution;
(112) “funds for general banking risk” has the same meaning as

under Article 38 of Directive 86/635/EEC;

(123) “retained earnings” means profits and losses brought
forward as a result of the final application of profit or

(113 loss under the applicable accounting framework;

~

“goodwill” has the same meaning as under the applicable
accounting framework;

(124) “share premium account” has the same meaning as under

(114 the applicable accounting framework;

=

“indirect holding” means any exposure to an intermediate
entity that has an exposure to capital instruments issued
by a financial sector entity where, in the event the capital
instruments issued by the financial sector entity were
permanently written off, the loss that the institution (125) “temporary differences” has the same meaning as under
would incur as a result would not be materially different the applicable accounting framework;

from the loss the institution would incur from a direct

holding of those capital instruments issued by the finan-

cial sector entity;
(126) “synthetic holding” means an investment by an institution

in a financial instrument the value of which is directly
linked to the value of the capital instruments issued by a

(115 financial sector entity;

~

“intangible assets” has the same meaning as under the
applicable accounting framework and includes goodwill;

(127) “cross-guarantee scheme” means a scheme that meets all

(116 the following conditions:

~

“other capital instruments” means capital instruments
issued by financial sector entities that do not qualify as
Common Equity Tier 1, Additional Tier 1 or Tier 2
instruments or Tier 1 own-fund insurance items, addi-
tional Tier 1 own-fund insurance items, Tier 2 own-fund
insurance items or Tier 3 own-fund insurance items;

(a) the institutions fall within the same institutional
protection scheme as referred to in Article 113(7);

(117) “other reserves” means reserves within the meaning of ()
the applicable accounting framework that are required to
be disclosed under the applicable accounting standard,
excluding any amounts already included in accumulated
other comprehensive income or retained earnings;

the institutions are fully consolidated in accordance
with Article 1(1)(b), (c) or (d) or Article 1(2) of Direc-
tive 83/349/EEC and are included in the supervision
on a consolidated basis of an institution which is a
parent institution in a Member State in accordance
with Part One, Title II, Chapter 2 of this Regulation
and subject to own funds requirements;

(118) “own funds” means the sum of Tier 1 capital and Tier 2
capital;

(c) the parent institution in a Member State and the
subsidiaries are established in the same Member State
and are subject to authorisation and supervision by

(119) “own funds instruments” means capital instruments
the same competent authority;

issued by the institution that qualify as Common Equity
Tier 1, Additional Tier 1 or Tier 2 instruments;

(d) the parent institution in a Member State and the

(120 subsidiaries have entered into a contractual or statu-

~

“minority interest” means the amount of Common Equity

Tier 1 capital of a subsidiary of an institution that is attri-
butable to natural or legal persons other than those
included in the prudential scope of consolidation of the
institution;

tory liability arrangement which protects those insti-
tutions and in particular ensures their liquidity and
solvency, in order to avoid bankruptcy in the case
that it becomes necessary;
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(e) arrangements are in place to ensure the prompt
provision of financial means in terms of capital and
liquidity if required under the contractual or statutory
liability arrangement referred to in point (d);

(f) the adequacy of the arrangements referred to in
points (d) and (e) is monitored on a regular basis by
the competent authority;

(g) the minimum period of notice for a voluntary exit of
a subsidiary from the liability arrangement is 10
years;

(h) the competent authority is empowered to prohibit a
voluntary exit of a subsidiary from the liability
arrangement;

(128

=~

“distributable items” means the amount of the profits at
the end of the latest financial year plus any profits
brought forward and reserves available for that purpose
before distributions to holders of own funds instruments
less any losses brought forward, profits which are non-
distributable pursuant to provisions in legislation or the
institution’s bye-laws and sums placed to non-distribu-
table reserves in accordance with applicable national law
or the statutes of the institution, those losses and reserves
being determined on the basis of the individual accounts
of the institution and not on the basis of the consolidated
accounts.

2. Where reference in this Regulation is made to immovable
property, to residential property or commercial immovable
property or to a mortgage on such property, it shall include
shares in Finnish residential housing companies operating in
accordance with the Finnish Housing Company Act of 1991 or
subsequent equivalent legislation. Member States or their
competent authorities may allow shares constituting an equiva-
lent indirect holding of immovable property to be treated as a
direct holding of immovable property provided that such an
indirect holding is specifically regulated in the national law of
the Member State concerned and that, when pledged as collat-
eral, it provides equivalent protection to creditors.

3. Trade finance as referred to in point (80) of paragraph 1 is
generally uncommitted and requires satisfactory supporting
transactional documentation for each drawdown request
enabling refusal of the finance in the event of any doubt about
creditworthiness or the supporting transactional documentation.
Repayment of trade finance exposures is usually independent of
the borrower, the funds instead coming from cash received
from importers or resulting from proceeds of the sales of the
underlying goods.

Article 5
Definitions specific to capital requirements for credit risk

For the purposes of Part Three, Title II, the following definitions
shall apply:

(1) “exposure” means an asset or off-balance sheet item;

(2) “loss” means economic loss, including material discount
effects, and material direct and indirect costs associated with
collecting on the instrument;

(3) “expected loss” or “EL” means the ratio of the amount
expected to be lost on an exposure from a potential default
of a counterparty or dilution over a one-year period to the
amount outstanding at default.

TITLE II
LEVEL OF APPLICATION OF REQUIREMENTS
CHAPTER 1

Application of requirements on an individual basis
Article 6
General principles

1. Institutions shall comply with the obligations laid down in
Parts Two to Five and Eight on an individual basis.

2. No institution which is either a subsidiary in the Member
State where it is authorised and supervised, or a parent under-
taking, and no institution included in the consolidation pursuant
to Article 18, shall be required to comply with the obligations
laid down in Articles 89, 90 and 91 on an individual basis.

3. No institution which is either a parent undertaking or a
subsidiary, and no institution included in the consolidation
pursuant to Article 18, shall be required to comply with the
obligations laid down in Part Eight on an individual basis.

4. Credit institutions and investment firms that are
authorised to provide the investment services and activities
listed in points (3) and (6) of Section A of Annex I to Directive
2004/39/EC shall comply with the obligations laid down in Part
Six on an individual basis. Pending the report from the Commis-
sion in accordance with Article 508(3), competent authorities
may exempt investment firms from compliance with the obliga-
tions laid down in Part Six taking into account the nature, scale
and complexity of the investment firms’ activities.

5. Institutions, except for investment firms referred to in
Article 95(1) and Article 96(1) and institutions for which
competent authorities have exercised the derogation specified in
Article 7(1) or (3), shall comply with the obligations laid down
in Part Seven on an individual basis.
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Article 7

Derogation from the application of prudential require-
ments on an individual basis

1. Competent authorities may waive the application of
Article 6(1) to any subsidiary of an institution, where both the
subsidiary and the institution are subject to authorisation and
supervision by the Member State concerned, and the subsidiary
is included in the supervision on a consolidated basis of the
institution which is the parent undertaking, and all of the
following conditions are satisfied, in order to ensure that own
funds are distributed adequately between the parent undertaking
and the subsidiary:

(a) there is no current or foreseen material practical or legal
impediment to the prompt transfer of own funds or repay-
ment of liabilities by its parent undertaking;

(b) either the parent undertaking satisfies the competent
authority regarding the prudent management of the
subsidiary and has declared, with the permission of the
competent authority, that it guarantees the commitments
entered into by the subsidiary, or the risks in the subsidiary
are of negligible interest;

(c) the risk evaluation, measurement and control procedures of
the parent undertaking cover the subsidiary;

(d) the parent undertaking holds more than 50 % of the voting
rights attached to shares in the capital of the subsidiary or
has the right to appoint or remove a majority of the
members of the management body of the subsidiary.

2. Competent authorities may exercise the option provided
for in paragraph 1 where the parent undertaking is a financial
holding company or a mixed financial holding company set up
in the same Member State as the institution, provided that it is
subject to the same supervision as that exercised over institu-
tions, and in particular to the standards laid down in Article 11

(1).

3. Competent authorities may waive the application of
Article 6(1) to a parent institution in a Member State where that
institution is subject to authorisation and supervision by the
Member State concerned, and it is included in the supervision
on a consolidated basis, and all the following conditions are
satisfied, in order to ensure that own funds are distributed
adequately among the parent undertaking and the subsidiaries:

(a) there is no current or foreseen material practical or legal
impediment to the prompt transfer of own funds or repay-
ment of liabilities to the parent institution in a Member
State;

(b) the risk evaluation, measurement and control procedures
relevant for consolidated supervision cover the parent insti-
tution in a Member State.

The competent authority which makes use of this paragraph
shall inform the competent authorities of all other Member
States.

Article 8

Derogation from the application of liquidity requirements
on an individual basis

1. The competent authorities may waive in full or in part the
application of Part Six to an institution and to all or some of its
subsidiaries in the Union and supervise them as a single liquidity
sub-group so long as they fulfil all of the following conditions:

(a) the parent institution on a consolidated basis or a subsidiary
institution on a sub-consolidated basis complies with the
obligations laid down in Part Six;

(b) the parent institution on a consolidated basis or the
subsidiary institution on a sub-consolidated basis monitors
and has oversight at all times over the liquidity positions of
all institutions within the group or sub-group, that are
subject to the waiver and ensures a sufficient level of
liquidity for all of these institutions;

(c) the institutions have entered into contracts that, to the satis-
faction of the competent authorities, provide for the free
movement of funds between them to enable them to meet
their individual and joint obligations as they become due;

(d) there is no current or foreseen material practical or legal
impediment to the fulfilment of the contracts referred to in

(0).

By 1 January 2014, the Commission shall report to the Euro-
pean Parliament and the Council on any legal obstacles which
are capable of rendering impossible the application of point (c)
of the first subparagraph and is invited to make a legislative
proposal, if appropriate, by 31 December 2015, on which of
those obstacles should be removed.

2. The competent authorities may waive in full or in part the
application of Part Six to an institution and to all or some of its
subsidiaries where all institutions of the single liquidity sub-
group are authorised in the same Member State and provided
that the conditions in paragraph 1 are fulfilled.
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3. Where institutions of the single liquidity sub-group are
authorised in several Member States, paragraph 1 shall only be
applied after following the procedure laid down in Article 21
and only to the institutions whose competent authorities agree
about the following elements:

(a) their assessment of the compliance of the organisation and
of the treatment of liquidity risk with the conditions set out
in Article 86 of Directive 2013/36/EU across the single
liquidity sub-group;

(b) the distribution of amounts, location and ownership of the
required liquid assets to be held within the single liquidity
sub-group;

() the determination of minimum amounts of liquid assets to
be held by institutions for which the application of Part Six
will be waived;

(d) the need for stricter parameters than those set out in Part
Six;

(e) unrestricted sharing of complete information between the
competent authorities;

(f) a full understanding of the implications of such a waiver.

4. Competent authorities may also apply paragraphs 1, 2 and
3 to institutions which are members of the same institutional
protection scheme as referred to in Article 113(7) provided that
they meet all the conditions laid down therein, and to other
institutions linked by a relationship referred to in Article 113(6)
provided that they meet all the conditions laid down therein.
Competent authorities shall in that case determine one of the
institutions subject to the waiver to meet Part Six on the basis
of the consolidated situation of all institutions of the single
liquidity sub-group.

5. Where a waiver has been granted under paragraph 1 or
paragraph 2, the competent authorities may also apply Article
86 of Directive 2013/36/EU, or parts thereof, at the level of the
single liquidity sub-group and waive the application of Article
86 of Directive 2013/36/EU, or parts thereof, on an individual
basis.

Article 9
Individual consolidation method

1. Subject to paragraphs 2 and 3 of this Article and to
Article 144(3) of Directive 2013/36/EU, the competent authori-
ties may permit on a case-by-case basis parent institutions to
incorporate in the calculation of their requirement under Article
6(1), subsidiaries which meet the conditions laid down in points
(0 and (d) of Article 7(1) and whose material exposures or
material liabilities are to that parent institution.

2. The treatment set out in paragraph 1 shall be permitted
only where the parent institution demonstrates fully to the
competent authorities the circumstances and arrangements,
including legal arrangements, by virtue of which there is no
current or foreseen material practical or legal impediment to the
prompt transfer of own funds, or repayment of liabilities when
due by the subsidiary to its parent undertaking.

3. Where a competent authority exercises the discretion laid
down in paragraph 1, it shall on a regular basis and not less
than once a year inform the competent authorities of all the
other Member States of the use made of paragraph 1 and of the
circumstances and arrangements referred to in paragraph 2.
Where the subsidiary is in a third country, the competent autho-
rities shall provide the same information to the competent
authorities of that third country as well.

Article 10

Waiver for credit institutions permanently affiliated to a
central body

1. Competent authorities may, in accordance with national
law, partially or fully waive the application of the requirements
set out in Parts Two to Eight to one or more credit institutions
situated in the same Member State and which are permanently
affiliated to a central body which supervises them and which is
established in the same Member State, if the following condi-
tions are met:

(a) the commitments of the central body and affiliated institu-
tions are joint and several liabilities or the commitments of
its affiliated institutions are entirely guaranteed by the
central body;

(b) the solvency and liquidity of the central body and of all the
affiliated institutions are monitored as a whole on the basis
of consolidated accounts of these institutions;

(c) the management of the central body is empowered to issue
instructions to the management of the affiliated institutions.

Member States may maintain and make use of existing national
legislation regarding the application of the waiver referred to in
the first subparagraph as long as it does not conflict with this
Regulation or Directive 2013/36/EU.

2. Where the competent authorities are satisfied that the
conditions set out in paragraph 1 are met, and where the liabil-
ities or commitments of the central body are entirely guaranteed
by the affiliated institutions, the competent authorities may
waive the application of Parts Two to Eight to the central body
on an individual basis.
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CHAPTER 2

Prudential consolidation

Section 1

Application of requirements on a consoli-
dated basis

Article 11
General treatment

1. Parent institutions in a Member State shall comply, to the
extent and in the manner prescribed in Article 18, with the obli-
gations laid down in Parts Two to Four and Part Seven on the
basis of their consolidated situation. The parent undertakings
and their subsidiaries subject to this Regulation shall set up a
proper organisational structure and appropriate internal control
mechanisms in order to ensure that the data required for conso-
lidation are duly processed and forwarded. In particular, they
shall ensure that subsidiaries not subject to this Regulation
implement arrangements, processes and mechanisms to ensure a
proper consolidation.

2. Institutions controlled by a parent financial holding
company or a parent mixed financial holding company in a
Member State shall comply, to the extent and in the manner
prescribed in Article 18, with the obligations laid down in Parts
Two to Four and Part Seven on the basis of the consolidated
situation of that financial holding company or mixed financial
holding company.

Where more than one institution is controlled by a parent
financial holding company or by a parent mixed financial
holding company in a Member State, the first subparagraph
shall apply only to the institution to which supervision on a
consolidated basis applies in accordance with Article 111 of
Directive 2013/36/EU.

3. EU parent institutions, institutions controlled by an EU
parent financial holding company and institutions controlled by
an EU parent mixed financial holding company shall comply
with the obligations laid down in Part Six on the basis of the
consolidated situation of that parent institution, financial
holding company or mixed financial holding company, if the
group comprises one or more credit institutions or investment
firms that are authorised to provide the investment services and
activities listed in points (3) and (6) of Section A of Annex I to
Directive 2004/39/EC. Pending the report from the Commission
in accordance with Article 508(2) of this Regulation, and if the
group comprises only investment firms, competent authorities
may exempt investment firms from compliance with the obliga-
tions laid down in Part Six on a consolidated basis, taking into
account the nature, scale and complexity of the investment
firm’s activities.

4. Where Article 10 is applied, the central body referred to
in that Article shall comply with the requirements of Parts Two

to Eight on the basis of the consolidated situation of the whole
as constituted by the central body together with its affiliated
institutions.

5. In addition to the requirements in paragraphs 1 to 4, and
without prejudice to other provisions of this Regulation and
Directive 2013/36/EU, when it is justified for supervisory
purposes by the specificities of the risk or of the capital struc-
ture of an institution or where Member States adopt national
laws requiring the structural separation of activities within a
banking group, competent authorities may require the structu-
rally separated institutions to comply with the obligations laid
down in Parts Two to Four and Parts Six to Eight of this Regu-
lation and in Title VII of Directive 2013/36/EU on a sub-conso-
lidated basis.

Applying the approach set out in the first subparagraph shall be
without prejudice to effective supervision on a consolidated
basis and shall neither entail disproportionate adverse effects on
the whole or parts of the financial system in other Member
States or in the Union as a whole nor form or create an obstacle
to the functioning of the internal market.

Article 12

Financial holding company or mixed financial holding
company with both a subsidiary credit institution and a
subsidiary investment firm

Where a financial holding company or a mixed financial
holding company has at least one credit institution and one
investment firm as subsidiaries, the requirements that apply on
the basis of the consolidated situation of the financial holding
company or of the mixed financial holding company shall apply
to the credit institution.

Article 13

Application of disclosure requirements on a consolidated
basis

1. EU parent institutions shall comply with the obligations
laid down in Part Eight on the basis of their consolidated situa-
tion.

Significant subsidiaries of EU parent institutions and those
subsidiaries which are of material significance for their local
market shall disclose the information specified in Articles 437,
438, 440, 442, 450, 451 and 453, on an individual or sub-
consolidated basis.

2. Institutions controlled by an EU parent financial holding
company or EU parent mixed financial holding company shall
comply with the obligations laid down in Part Eight on the
basis of the consolidated situation of that financial holding
company or mixed financial holding company.
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Significant subsidiaries of EU parent financial holding compa-
nies or EU parent mixed holding companies and those subsidi-
aries which are of material significance for their local market
shall disclose the information specified in Articles 437, 438,
440, 442, 450, 451 and 453 on an individual or sub-consoli-
dated basis.

3. Paragraphs 1 and 2 shall not apply in full or in part to EU
parent institutions, institutions controlled by an EU parent
financial holding company or EU parent mixed financial holding
company, to the extent that they are included within equivalent
disclosures provided on a consolidated basis by a parent under-
taking established in a third country.

4. Where Article 10 is applied, the central body referred to
in that Article shall comply with the requirements of Part Eight
on the basis of the consolidated situation of the central body.
Article 18(1) shall apply to the central body and the affiliated
institutions shall be treated as the subsidiaries of the central
body.

Article 14

Application of requirements of Part Five on a consolidated
basis

1. Parent undertakings and their subsidiaries subject to this
Regulation shall meet the obligations laid down in Part Five on
a consolidated or sub-consolidated basis, to ensure that their
arrangements, processes and mechanisms required by those
provisions are consistent and well-integrated and that any data
and information relevant to the purpose of supervision can be
produced. In particular, they shall ensure that subsidiaries not
subject to this Regulation implement arrangements, processes
and mechanisms to ensure compliance with those provisions.

2. Institutions shall apply an additional risk weight in accord-
ance with Article 407 when applying Article 92 on a consoli-
dated or sub-consolidated basis if the requirements of Article
405 or 406 are breached at the level of an entity established in
a third country included in the consolidation in accordance with
Article 18 if the breach is material in relation to the overall risk
profile of the group.

3. Obligations resulting from Part Five concerning subsidi-
aries, not themselves subject to this Regulation, shall not apply
if the EU parent institution or institutions controlled by an EU
parent financial holding company or EU parent mixed financial
holding company, can demonstrate to the competent authorities
that the application of Part Five is unlawful under the laws of
the third country where the subsidiary is established.

Article 15

Derogation from the application of own funds require-
ments on a consolidated basis for groups of investment
firms

1. The consolidating supervisor may waive, on a case-by-case
basis, the application of Part Three of this Regulation and Title
VII, Chapter 4 of Directive 2013/36/EU on a consolidated basis
provided that the following conditions exist:

(a) each EU investment firm in the group uses the alternative
calculation of total risk exposure amount referred to in
Article 95(2) or 96(2);

(b) all investment firms in the group fall within the categories
in Article 95(1) or 96(1);

(c) each EU investment firm in the group meets the require-
ments imposed in Article 95 or 96 on an individual basis
and at the same time deducts from its Common Equity Tier
1 items any contingent liability in favour of investment
firms, financial institutions, asset management companies
and ancillary services undertakings, which would otherwise
be consolidated;

(d) any financial holding company which is the parent financial
holding company in a Member State of any investment firm
in the group holds at least enough capital, defined here as
the sum of the items referred to in Articles 26(1), 51(1) and
62(1), to cover the sum of the following:

(i) the sum of the full book value of any holdings, subordi-
nated claims and instruments referred to in Article 36
(1)(h) and (i), Article 56(1)(c) and (d), and Article 66(1)
(¢) and (d) in investment firms, financial institutions,
asset management companies and ancillary services
undertakings which would otherwise be consolidated;
and

(i) the total amount of any contingent liability in favour of
investment firms, financial institutions, asset manage-
ment companies and ancillary services undertakings
which would otherwise be consolidated;

(e) the group does not include credit institutions.

Where the criteria in the first subparagraph are met, each EU
investment firm shall have in place systems to monitor and
control the sources of capital and funding of all financial
holding companies, investment firms, financial institutions, asset
management companies and ancillary services undertakings
within the group.
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2. The competent authorities may also apply the waiver if
the financial holding companies holds a lower amount of own
funds than the amount calculated under paragraph 1(d), but no
lower than the sum of the own funds requirements imposed on
an individual basis to investment firms, financial institutions,
asset management companies and ancillary services undertak-
ings which would otherwise be consolidated and the total
amount of any contingent liability in favour of investment
firms, financial institutions, asset management companies and
ancillary services undertakings which would otherwise be
consolidated. For the purposes of this paragraph, the own funds
requirement for investment undertakings of third countries,
financial institutions, asset management companies and ancillary
services undertakings is a notional own funds requirement.

Article 16

Derogation from the application of the leverage ratio
requirements on a consolidated basis for groups of invest-
ment firms

Where all entities in a group of investment firms, including the
parent entity, are investment firms that are exempt from the
application of the requirements laid down in Part Seven on an
individual basis in accordance with Article 6(5), the parent
investment firm may choose not to apply the requirements laid
down in Part Seven on a consolidated basis.

Article 17

Supervision of investment firms waived from the applica-
tion of own funds requirements on a consolidated basis

1.  Investment firms in a group which has been granted the
waiver provided for in Article 15 shall notify the competent
authorities of the risks which could undermine their financial
positions, including those associated with the composition and
sources of their own funds, internal capital and funding.

2. Where the competent authorities responsible for the
prudential supervision of the investment firm waive the obliga-
tion of supervision on a consolidated basis as provided for in
Article 15, they shall take other appropriate measures to
monitor the risks, in particular large exposures, of the whole
group, including any undertakings not located in a Member
State.

3. Where the competent authorities responsible for the
prudential supervision of the investment firm waive the applica-
tion of own funds requirements on a consolidated basis as
provided for in Article 15, the requirements of Part Eight shall
apply on an individual basis.

Section 2

Methods for prudential consolidation

Article 18

Methods for prudential consolidation

1. The institutions that are required to comply with the
requirements referred to in Section 1 on the basis of their
consolidated situation shall carry out a full consolidation of all
institutions and financial institutions that are its subsidiaries or,
where relevant, the subsidiaries of the same parent financial
holding company or parent mixed financial holding company.
Paragraphs 2 to 8 of this Article shall not apply where Part Six
applies on the basis of an institution’s consolidated situation.

2. However, the competent authorities may on a case-by-case
basis permit proportional consolidation according to the share
of capital that the parent undertaking holds in the subsidiary.
Proportional consolidation may only be permitted where all of
the following conditions are fulfilled:

(a) the liability of the parent undertaking is limited to the share
of capital that the parent undertaking holds in the subsidiary
in view of the liability of the other shareholders or
members;

(b) the solvency of those other shareholders or members is
satisfactory;

(c) the liability of the other shareholders and members is clearly
established in a legally binding way.

3. Where undertakings are linked by a relationship within
the meaning of Article 12(1) of Directive 83/349/EEC, the
competent authorities shall determine how consolidation is to
be carried out.

4. The consolidating supervisor shall require the proportional
consolidation according to the share of capital held of participa-
tions in institutions and financial institutions managed by an
undertaking included in the consolidation together with one or
more undertakings not included in the consolidation, where the
liability of those undertakings is limited to the share of the
capital they hold.

5. In the case of participations or capital ties other than
those referred to in paragraphs 1 and 4, the competent authori-
ties shall determine whether and how consolidation is to be
carried out. In particular, they may permit or require use of the
equity method. That method shall not, however, constitute
inclusion of the undertakings concerned in supervision on a
consolidated basis.
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6. The competent authorities shall determine whether and
how consolidation is to be carried out in the following cases:

(@) where, in the opinion of the competent authorities, an insti-
tution exercises a significant influence over one or more
institutions or financial institutions, but without holding a
participation or other capital ties in these institutions; and

(b) where two or more institutions or financial institutions are
placed under single management other than pursuant to a
contract or clauses of their memoranda or articles of asso-
ciation.

In particular, the competent authorities may permit, or require
use of, the method provided for in Article 12 of Directive
83/349/EEC. That method shall not, however, constitute inclu-
sion of the undertakings concerned in consolidated supervision.

7. EBA shall develop draft regulatory technical standards to
specify conditions according to which consolidation shall be
carried out in the cases referred to in paragraphs 2 to 6 of this
Article.

EBA shall submit those draft regulatory technical standards to
the Commission by 31 December 2016.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

8.  Where consolidated supervision is required pursuant to
Article 111 of Directive 2013/36/EU, ancillary services under-
takings and asset management companies as defined in point
(5) of Article 2 of Directive 2002/87/EC shall be included in
consolidations in the cases, and in accordance with the
methods, laid down in this Article.

Section 3

Scope of prudential consolidation
Article 19

Entities excluded from the scope of prudential consolida-
tion

1. An institution, a financial institution or an ancillary
services undertaking which is a subsidiary or an undertaking in
which a participation is held, need not to be included in the
consolidation where the total amount of assets and off-balance

sheet items of the undertaking concerned is less than the
smaller of the following two amounts:

(@) EUR 10 million;

(b) 1 % of the total amount of assets and off-balance sheet
items of the parent undertaking or the undertaking that
holds the participation.

2. The competent authorities responsible for exercising
supervision on a consolidated basis pursuant to Article 111 of
Directive 2013/36/EU may on a case-by-case basis decide in the
following cases that an institution, financial institution or ancil-
lary services undertaking which is a subsidiary or in which a
participation is held need not be included in the consolidation:

(@) where the undertaking concerned is situated in a third
country where there are legal impediments to the transfer of
the necessary information;

(b) where the undertaking concerned is of negligible interest
only with respect to the objectives of monitoring institu-
tions;

(c) where, in the opinion of the competent authorities respon-
sible for exercising supervision on a consolidated basis, the
consolidation of the financial situation of the undertaking
concerned would be inappropriate or misleading as far as
the objectives of the supervision of credit institutions are
concerned.

3. Where, in the cases referred to in paragraph 1 and point
(b) of paragraph 2, several undertakings meet the criteria set out
therein, they shall nevertheless be included in the consolidation
where collectively they are of non-negligible interest with
respect to the specified objectives.

Article 20

Joint decisions on prudential requirements

1. The competent authorities shall work together, in full
consultation:

(a) in the case of applications for the permissions referred to in
Article 143(1), Article 151(4) and (9), Article 283, Article
312(2) and Article363 respectively submitted by an EU
parent institution and its subsidiaries, or jointly by the
subsidiaries of an EU parent financial holding company or
EU parent mixed financial holding company, to decide
whether or not to grant the permission sought and to deter-
mine the terms and conditions, if any, to which such
permission should be subject;
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(b) for the purposes of determining whether the criteria for a
specific intragroup treatment as referred to in Article 422(9)
and Article 425(5) complemented by the EBA regulatory
technical standards referred to in Article 422(10) and
Article 425(6) are met.

Applications shall be submitted only to the consolidating super-
visor.

The application referred to in Article 312(2), shall include a
description of the methodology used for allocating operational
risk capital between the different entities of the group. The
application shall indicate whether and how diversification effects
are intended to be factored in the risk measurement system.

2. The competent authorities shall do everything within their
power to reach a joint decision within six months on:

(a) the application referred to in point (a) of paragraph 1;

(b) the assessment of the criteria and the determination of the
specific treatment referred to in point (b) of paragraph 1.

This joint decision shall be set out in a document containing
the fully reasoned decision which shall be provided to the appli-
cant by the competent authority referred to in paragraph 1.

3. The period referred to in paragraph 2 shall begin:

(@) on the date of receipt of the complete application referred
to in point (a) of paragraph 1 by the consolidating super-
visor. The consolidating supervisor shall forward the
complete application to the other competent authorities
without delay;

(b) on the date of receipt by competent authorities of a report
prepared by the consolidating supervisor analysing
intragroup commitments within the group.

4. In the absence of a joint decision between the competent
authorities within six months, the consolidating supervisor shall
make its own decision on point (a) of paragraph 1. The decision
of the consolidating supervisor shall not limit the powers of the
competent authorities under Article 105 of Directive
2013/36/EU.

The decision shall be set out in a document containing the fully
reasoned decision and shall take into account the views and
reservations of the other competent authorities expressed during
the six months period.

The decision shall be provided to the EU parent institution, the
EU parent financial holding company or to the EU parent mixed
financial holding company and the other competent authorities
by the consolidating supervisor.

If, at the end of the six-month period, any of the competent
authorities concerned has referred the matter to EBA in accord-
ance with Article 19 of Regulation (EU) No 1093/2010, the
consolidating supervisor shall defer its decision on point (a) of
paragraph 1 of this Article and await any decision that EBA
may take in accordance with Article 19(3) of that Regulation on
its decision, and shall take its decision in conformity with the
decision of EBA. The six-month period shall be deemed the
conciliation period within the meaning of that Regulation. EBA
shall take its decision within one month. The matter shall not
be referred to EBA after the end of the six-month period or
after a joint decision has been reached.

5. In the absence of a joint decision between the competent
authorities within six months, the competent authority respon-
sible for the supervision of the subsidiary on an individual basis
shall make its own decision on point (b) of paragraph 1.

The decision shall be set out in a document containing the fully
reasoned decision and shall take into account the views and
reservations of the other competent authorities expressed during
the six-month period.

The decision shall be provided to the consolidating supervisor
that informs the EU parent institution, the EU parent financial
holding company or the EU parent mixed financial holding
comparty.

If, at the end of the six-month period, the consolidating super-
visor has referred the matter to EBA in accordance with Article
19 of Regulation (EU) No 1093/2010, the competent authority
responsible for the supervision of the subsidiary on an indivi-
dual basis shall defer its decision on point (b) of paragraph 1 of
this Article and await any decision that EBA may take in accord-
ance with Article 19(3) of that Regulation on its decision, and
shall take its decision in conformity with the decision of EBA.
The six-month period shall be deemed the conciliation period
within the meaning of that Regulation. EBA shall take its deci-
sion within one month. The matter shall not be referred to EBA
after the end of the six-month period or after a joint decision
has been reached.
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6. Where an EU parent institution and its subsidiaries, the
subsidiaries of an EU parent financial holding company or an
EU parent mixed financial holding company use an Advanced
Measurement Approach referred to in Article 312(2) or an IRB
Approach referred to in Article 143 on a unified basis, the
competent authorities shall allow the qualifying criteria set out
in Articles 321 and 322 or in Part Three, Title II, Chapter 3,
Section 6 respectively to be met by the parent and its subsidi-
aries considered together, in a way that is consistent with the
structure of the group and its risk management systems,
processes and methodologies.

7. The decisions referred to in paragraphs 2, 4 and 5 shall be
recognised as determinative and applied by the competent
authorities in the Member States concerned.

8. EBA shall develop draft implementing technical standards
to specify the joint decision process referred to in point (a) of
paragraph 1 with regard to the applications for permissions
referred to in Article 143(1), Article 151(4) and (9), Article
283, Article 312(2), and Article 363 with a view to facilitating
joint decisions.

EBA shall submit those draft implementing technical standards
to the Commission by 31 December 2014.

Power is conferred on the Commission to adopt the imple-
menting technical standards referred to in the first subparagraph
in accordance with Article 15 of Regulation (EU) No 1093/
2010.

Article 21

Joint decisions on the level of application of liquidity
requirements

1. Upon application of an EU parent institution or an EU
parent financial holding company or EU parent mixed financial
holding company or a sub-consolidating subsidiary of an EU
parent institution or an EU parent financial holding company or
EU parent mixed financial holding company, the consolidating
supervisor and the competent authorities responsible for the
supervision of subsidiaries of an EU parent institution or an EU
parent financial holding company or EU parent mixed financial
holding company in a Member State shall do everything within
their power to reach a joint decision on whether the conditions
in points (a) to (d) of Article 8(1) are met and identifying a
single liquidity sub-group for the application of Article 8.

The joint decision shall be reached within six months after
submission by the consolidating supervisor of a report identi-
fying single liquidity sub-groups on the basis of the criteria laid
down in Article 8. In the event of disagreement during the six-
month period, the consolidating supervisor shall consult EBA at
the request of any of the other competent authorities concerned.
The consolidating supervisor may consult EBA on its own initia-
tive.

The joint decision may also impose constraints on the location
and ownership of liquid assets and require minimum amounts
of liquid assets to be held by institutions that are exempt from
the application of Part Six.

The joint decision shall be set out in a document containing the
fully reasoned decision which shall be submitted to the parent
institution of the liquidity subgroup by the consolidating super-
visor.

2. In the absence of a joint decision within six months, each
competent authority responsible for supervision on an indivi-
dual basis shall take its own decision.

However, any competent authority may during the six-month
period refer to EBA the question whether the conditions in
points (a) to (d) of Article 8(1) are met. In that case, EBA may
carry out its non-binding mediation in accordance with Article
31(c) of Regulation (EU) No 1093/2010 and all the competent
authorities involved shall defer their decisions pending the
conclusion of the non-binding mediation. Where, during the
mediation, no agreement has been reached by the competent
authorities within three months, each competent authority
responsible for supervision on an individual basis shall take its
own decision taking into account the proportionality of benefits
and risks at the level of the Member State of the parent institu-
tion and the proportionality of benefits and risks at the level of
the Member State of the subsidiary. The matter shall not be
referred to EBA after the end of the six-month period or after a
joint decision has been reached.

The joint decision referred to in paragraph 1 and the decisions
referred to in the second subparagraph of this paragraph shall
be binding.

3. Any relevant competent authority may also during the six-
month period consult EBA in the event of a disagreement on
the conditions in points (a) to (d) of Article 8(3). In that case,
EBA may carry out its non-binding mediation in accordance
with Article 31(c) of Regulation (EU) No 1093/2010, and all
the competent authorities involved shall defer their decisions
pending the conclusion of the non-binding mediation. Where,
during the mediation, no agreement has been reached by the
competent authorities within three months, each competent
authority responsible for supervision on an individual basis shall
take its own decision.

Article 22

Sub-consolidation in cases of entities in third countries

Subsidiary institutions shall apply the requirements laid down in
Articles 89 to 91 and Parts Three and Four on the basis of their
sub-consolidated situation if those institutions, or the parent
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undertaking where it is a financial holding company or mixed
financial holding company, have an institution or a financial
institution as a subsidiary in a third country, or hold a participa-
tion in such an undertaking.

Article 23
Undertakings in third countries

For the purposes of applying supervision on a consolidated
basis in accordance with this Chapter, the terms “investment

” o« ”

firm”, “credit institution”, financial institution’, and “institution
shall also apply to undertakings established in third countries,
which, were they established in the Union, would fulfil the defi-
nitions of those terms in Article 4.

Article 24
Valuation of assets and off-balance sheet items

1. The valuation of assets and off-balance sheet items shall
be effected in accordance with the applicable accounting frame-
work.

2. By way of derogation from paragraph 1, competent autho-
rities may require that institutions effect the valuation of assets
and off-balance sheet items and the determination of own funds
in accordance with the international accounting standards as
applicable under Regulation (EC) No 1606/2002.

PART TWO

OWN FUNDS

TITLE I

ELEMENTS OF OWN FUNDS

CHAPTER 1

Tier 1 capital
Article 25
Tier 1 capital

The Tier 1 capital of an institution consists of the sum of the
Common Equity Tier 1 capital and Additional Tier 1 capital of
the institution.

CHAPTER 2
Common Equity Tier 1 capital
Section 1

Common Equity Tier 1 items and instru-
ments

Article 26
Common Equity Tier 1 items

1. Common Equity Tier 1 items of institutions consist of the
following:

(a) capital instruments, provided that the conditions laid down
in Article 28 or, where applicable, Article 29 are met;

(b) share premium accounts related to the instruments referred
to in point (a);

(c) retained earnings;

(d) accumulated other comprehensive income;
(e) other reserves;

(f) funds for general banking risk.

The items referred to in points (c) to (f) shall be recognised as
Common Equity Tier 1 only where they are available to the
institution for unrestricted and immediate use to cover risks or
losses as soon as these occur.

2. For the purposes of point (c) of paragraph 1, institutions
may include interim or year-end profits in Common Equity Tier
1 capital before the institution has taken a formal decision
confirming the final profit or loss of the institution for the year
only with the prior permission of the competent authority. The
competent authority shall grant permission where the following
conditions are met:

(a) those profits have been verified by persons independent of
the institution that are responsible for the auditing of the
accounts of that institution;

(b) the institution has demonstrated to the satisfaction of the
competent authority that any foreseeable charge or dividend
has been deducted from the amount of those profits.

A verification of the interim or year-end profits of the institu-
tion shall provide an adequate level of assurance that those
profits have been evaluated in accordance with the principles set
out in the applicable accounting framework.

3. Competent authorities shall evaluate whether issuances of
Common Equity Tier 1 instruments meet the criteria set out in
Article 28 or, where applicable, Article 29. With respect to issu-
ances after 28 June 2013, institutions shall classify capital
instruments as Common Equity Tier 1 instruments only after
permission is granted by the competent authorities, which may
consult EBA.
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For capital instruments, with the exception of State aid, that are
approved as eligible for classification as Common Equity Tier 1
instruments by the competent authority but where, in the
opinion of EBA, compliance with the criteria in Article 28 or,
where applicable, Article 29, is materially complex to ascertain,
the competent authorities shall explain their reasoning to EBA.

On the basis of information from each competent authority,
EBA shall establish, maintain and publish a list of all the forms
of capital instruments in each Member State that qualify as
Common Equity Tier 1 instruments. EBA shall establish that list
and publish it for the first time by 28 July 2013.

EBA may, after the review process set out in Article 80 and,
where there is significant evidence of those instruments not
meeting the criteria set out in Article 28 or, where applicable,
Article 29, decide to remove non-State aid capital instruments
issued after 28 June 2013 from the list and may make an
announcement to that effect.

4. EBA shall develop draft regulatory technical standards to
specify the meaning of foreseeable when determining whether
any foreseeable charge or dividend has been deducted.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 27

Capital instruments of mutuals, cooperative societies,
savings institutions or similar institutions in Common
Equity Tier 1 items

1.  Common Equity Tier 1 items shall include any capital
instrument issued by an institution under its statutory terms
provided that the following conditions are met:

(a) the institution is of a type that is defined under applicable
national law and which competent authorities consider to
qualify as any of the following:

(i) a mutual;
(i) a cooperative society;
(ili) a savings institution;

(iv) a similar institution;

(v) a credit institution which is wholly owned by one of
the institutions referred to in points (i) to (iv) and has
approval from the relevant competent authority to
make use of the provisions in this Article, provided
that, and for as long as, 100 % of the ordinary shares
in issue in the credit institution are held directly or
indirectly by an institution referred to in those points;

(b) the conditions laid down in Articles 28 or, where applicable,
Article 29, are met.

Those mutuals, cooperative societies or savings institutions
recognised as such under applicable national law prior to 31
December 2012 shall continue to be classified as such for the
purposes of this Part, provided that they continue to meet the
criteria that determined such recognition.

2. EBA shall develop draft regulatory technical standards to
specify the conditions according to which competent authorities
may determine that a type of undertaking recognised under
applicable national law qualifies as a mutual, cooperative
society, savings institution or similar institution for the purposes
of this Part.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 28

Common Equity Tier 1 instruments

1. Capital instruments shall qualify as Common Equity Tier 1
instruments only if all the following conditions are met:

(a) the instruments are issued directly by the institution with
the prior approval of the owners of the institution or,
where permitted under applicable national law, the manage-
ment body of the institution;

(b) the instruments are paid up and their purchase is not
funded directly or indirectly by the institution;

(c) the instruments meet all the following conditions as
regards their classification:

(i) they qualify as capital within the meaning of Article
22 of Directive 86/635/EEC;
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(ii) they are classified as equity within the meaning of the
applicable accounting framework;

(ili) they are classified as equity capital for the purposes of
determining balance sheet insolvency, where applicable
under national insolvency law;

the instruments are clearly and separately disclosed on the
balance sheet in the financial statements of the institution;

the instruments are perpetual;

the principal amount of the instruments may not be
reduced or repaid, except in either of the following cases:

(i) the liquidation of the institution;

(ii) discretionary repurchases of the instruments or other
discretionary means of reducing capital, where the insti-
tution has received the prior permission of the compe-
tent authority in accordance with Article 77;

the provisions governing the instruments do not indicate
expressly or implicitly that the principal amount of the
instruments would or might be reduced or repaid other
than in the liquidation of the institution, and the institution
does not otherwise provide such an indication prior to or
at issuance of the instruments, except in the case of instru-
ments referred to in Article 27 where the refusal by the
institution to redeem such instruments is prohibited under
applicable national law;

the instruments meet the following conditions as regards
distributions:

(i) there is no preferential distribution treatment
regarding the order of distribution payments, including
in relation to other Common Equity Tier 1 instru-
ments, and the terms governing the instruments do
not provide preferential rights to payment of distribu-
tions;

(ii) distributions to holders of the instruments may be
paid only out of distributable items;

(iii) the conditions governing the instruments do not
include a cap or other restriction on the maximum
level of distributions, except in the case of the instru-
ments referred to in Article 27;

(iv) the level of distributions is not determined on the
basis of the amount for which the instruments were

purchased at issuance, except in the case of the instru-
ments referred to in Article 27;

(v) the conditions governing the instruments do not
include any obligation for the institution to make
distributions to their holders and the institution is not
otherwise subject to such an obligation;

(vi) non-payment of distributions does not constitute an
event of default of the institution;

(vii) the cancellation of distributions imposes no restric-
tions on the institution;

compared to all the capital instruments issued by the insti-
tution, the instruments absorb the first and proportionately
greatest share of losses as they occur, and each instrument
absorbs losses to the same degree as all other Common
Equity Tier 1 instruments;

the instruments rank below all other claims in the event of
insolvency or liquidation of the institution;

the instruments entitle their owners to a claim on the resi-
dual assets of the institution, which, in the event of its
liquidation and after the payment of all senior claims, is
proportionate to the amount of such instruments issued
and is not fixed or subject to a cap, except in the case of
the capital instruments referred to in Article 27;

the instruments are neither secured nor subject to a guar-
antee that enhances the seniority of the claim by any of the
following:

(i) the institution or its subsidiaries;

(ii) the parent undertaking of the institution or its subsidi-
aries;

(iii) the parent financial holding company or its subsidi-
aries;

(iv) the mixed activity holding company or its subsidiaries;

(v) the mixed financial holding company and its subsidi-
aries;

(vi) any undertaking that has close links with the entities
referred to in points (i) to (v);

the instruments are not subject to any arrangement,
contractual or otherwise, that enhances the seniority of
claims under the instruments in insolvency or liquidation.
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The condition set out in point (j) of the first subparagraph shall
be deemed to be met, notwithstanding the instruments are
included in Additional Tier 1 or Tier 2 by virtue of Article 484
(3), provided that they rank pari passu.

2. The conditions laid down in point (i) of paragraph 1 shall
be deemed to be met notwithstanding a write down on a
permanent basis of the principal amount of Additional Tier 1 or
Tier 2 instruments.

The condition laid down in point (f) of paragraph 1 shall be
deemed to be met notwithstanding the reduction of the prin-
cipal amount of the capital instrument within a resolution
procedure or as a consequence of a write down of capital instru-
ments required by the resolution authority responsible for the
institution.

The condition laid down in point (g) of paragraph 1 shall be
deemed to be met notwithstanding the provisions governing the
capital instrument indicating expressly or implicitly that the
principal amount of the instrument would or might be reduced
within a resolution procedure or as a consequence of a write
down of capital instruments required by the resolution authority
responsible for the institution.

3. The condition laid down in point (h)(iii) of paragraph 1
shall be deemed to be met notwithstanding the instrument
paying a dividend multiple, provided that such a dividend
multiple does not result in a distribution that causes a dispro-
portionate drag on own funds.

4. For the purposes of point (h)(i) of paragraph 1, differen-
tiated distributions shall only reflect differentiated voting rights.
In this respect, higher distributions shall only apply to Common
Equity Tier 1 instruments with fewer or no voting rights.

5. EBA shall develop draft regulatory technical standards to
specify the following:

(a) the applicable forms and nature of indirect funding of own
funds instruments;

(b) whether and when multiple distributions would constitute a
disproportionate drag on own funds;

(c) the meaning of preferential distributions.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 29

Capital instruments issued by mutuals, cooperative socie-
ties, savings institutions and similar institutions

1. Capital instruments issued by mutuals, cooperative socie-
ties, savings institutions and similar institutions shall qualify as
Common Equity Tier 1 instruments only if the conditions laid
down in Article 28 with modifications resulting from the appli-
cation of this Article are met.

2. The following conditions shall be met as regards redemp-
tion of the capital instruments:

(a) except where prohibited under applicable national law, the
institution shall be able to refuse the redemption of the
instruments;

(b) where the refusal by the institution of the redemption of
instruments is prohibited under applicable national law, the
provisions governing the instruments shall give the institu-
tion the ability to limit their redemption;

(c) refusal to redeem the instruments, or the limitation of the
redemption of the instruments where applicable, may not
constitute an event of default of the institution.

3. The capital instruments may include a cap or restriction
on the maximum level of distributions only where that cap or
restriction is set out under applicable national law or the statute
of the institution.

4. Where the capital instruments provide the owner with
rights to the reserves of the institution in the event of insol-
vency or liquidation that are limited to the nominal value of the
instruments, such a limitation shall apply to the same degree to
the holders of all other Common Equity Tier 1 instruments
issued by that institution.

The condition laid down in the first subparagraph is without
prejudice to the possibility for a mutual, cooperative society,
savings institution or a similar institution to recognise within
Common Equity Tier 1 instruments that do not afford voting
rights to the holder and that meet all the following conditions:

(a) the claim of the holders of the non-voting instruments in
the insolvency or liquidation of the institution is propor-
tionate to the share of the total Common Equity Tier 1
instruments that those non-voting instruments represent;

(b) the instruments otherwise qualify as Common Equity Tier 1
instruments.
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5. Where the capital instruments entitle their owners to a
claim on the assets of the institution in the event of its insol-
vency or liquidation that is fixed or subject to a cap, such a
limitation shall apply to the same degree to all holders of all
Common Equity Tier 1 instruments issued by the institution.

6.  EBA shall develop draft regulatory technical standards to
specify the nature of the limitations on redemption necessary
where the refusal by the institution of the redemption of own
funds instruments is prohibited under applicable national law.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 30

Consequences of the conditions for Common Equity Tier 1
instruments ceasing to be met

The following shall apply where, in the case of a Common
Equity Tier 1 instrument, the conditions laid down in Article 28
or, where applicable, Article 29 cease to be met:

() that instrument shall immediately cease to qualify as a
Common Equity Tier 1 instrument;

(b) the share premium accounts that relate to that instrument
shall immediately cease to qualify as Common Equity Tier 1
items.

Article 31

Capital instruments subscribed by public authorities in
emergency situations

1. In emergency situations, competent authorities may
permit institutions to include in Common Equity Tier 1 capital
instruments that comply at least with the conditions laid down
in points (b) to (¢) of Article 28(1) where all the following
conditions are met:

(a) the capital instruments are issued after 1 January 2014;

(b) the capital instruments are considered State aid by the
Commission;

(c) the capital instruments are issued within the context of reca-
pitalisation measures pursuant to State aid- rules existing at
the time;

(d) the capital instruments are fully subscribed and held by the
State or a relevant public authority or public-owned entity;

(e) the capital instruments are able to absorb losses;

(f) except for the capital instruments referred to in Article 27,
in the event of liquidation, the capital instruments entitle
their owners to a claim on the residual assets of the institu-
tion after the payment of all senior claims;

(g) there are adequate exit mechanisms of the State or, where
applicable, a relevant public authority or public-owned
entity;

(h) the competent authority has granted its prior permission
and has published its decision together with an explanation
of that decision.

2. Upon reasoned request by, and in cooperation with, the
relevant competent authority, EBA shall consider the capital
instruments referred to in paragraph 1 as equivalent to
Common Equity Tier 1 instruments for the purposes of this
Regulation.

Section 2

Prudential filters
Article 32
Securitised assets

1. An institution shall exclude from any element of own
funds any increase in its equity under the applicable accounting
framework that results from securitised assets, including the
following:

(a) such an increase associated with future margin income that
results in a gain on sale for the institution;

(b) where the institution is the originator of a securitisation, net
gains that arise from the capitalisation of future income
from the securitised assets that provide credit enhancement
to positions in the securitisation.

2. EBA shall develop draft regulatory technical standards to
specify further the concept of a gain on sale referred to in point
(a) of paragraph 1.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.
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Article 33

Cash flow hedges and changes in the value of own liabil-
ities

1.  Institutions shall not include the following items in any
element of own funds:

(a) the fair value reserves related to gains or losses on cash flow
hedges of financial instruments that are not valued at fair
value, including projected cash flows;

(b) gains or losses on liabilities of the institution that are valued
at fair value that result from changes in the own credit
standing of the institution;

() fair value gains and losses on derivative liabilities of the
institution that result from changes in the own credit
standing of the institution.

2. For the purposes of point (c) of paragraph 1, institutions
shall not offset the fair value gains and losses arising from the
institution’s own credit risk with those arising from its counter-
party credit risk.

3. Without prejudice to point (b) of paragraph 1, institutions
may include the amount of gains and losses on their liabilities
in own funds where all the following conditions are met:

(a) the liabilities are in the form of bonds as referred to in
Article 52(4) of Directive 2009/65/EC;

(b) the changes in the value of the institution’s assets and liabil-
ities are due to the same changes in the institution’s own
credit standing;

(c) there is a close correspondence between the value of the
bonds referred to in point (a) and the value of the institu-
tion’s assets;

(d) it is possible to redeem the mortgage loans by buying back
the bonds financing the mortgage loans at market or
nominal value.

4. EBA shall develop draft regulatory technical standards to
specify what constitutes close correspondence between the value
of the bonds and the value of the assets, as referred to in point
(c) of paragraph 3.

EBA shall submit those draft regulatory technical standards to
the Commission by 30 September 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 34
Additional value adjustments

Institutions shall apply the requirements of Article 105 to all
their assets measured at fair value when calculating the amount
of their own funds and shall deduct from Common Equity Tier
1 capital the amount of any additional value adjustments neces-
sary.

Article 35
Unrealised gains and losses measured at fair value

Except in the case of the items referred to in Article 33, institu-
tions shall not make adjustments to remove from their own
funds unrealised gains or losses on their assets or liabilities
measured at fair value.

Section 3

Deductions from Common Equity Tier 1
items, exemptions and alternatives

Sub-Section 1

Deductions from Common Equity Tier 1 items
Article 36
Deductions from Common Equity Tier 1 items

1. Institutions shall deduct the following from Common
Equity Tier 1 items:

(a) losses for the current financial year;
(b) intangible assets;
(c) deferred tax assets that rely on future profitability;

(d) for institutions calculating risk-weighted exposure amounts
using the Internal Ratings Based Approach (the IRB
Approach), negative amounts resulting from the calculation
of expected loss amounts laid down in Articles 158 and
159;

(e) defined benefit pension fund assets on the balance sheet of
the institution;

(f) direct, indirect and synthetic holdings by an institution of
own Common Equity Tier 1 instruments, including own
Common Equity Tier 1 instruments that an institution is
under an actual or contingent obligation to purchase by
virtue of an existing contractual obligation;
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(g) direct, indirect and synthetic holdings of the Common
Equity Tier 1 instruments of financial sector entities where
those entities have a reciprocal cross holding with the insti-
tution that the competent authority considers to have been
designed to inflate artificially the own funds of the institu-
tion;

(h) the applicable amount of direct, indirect and synthetic hold-
ings by the institution of Common Equity Tier 1 instru-
ments of financial sector entities where the institution does
not have a significant investment in those entities;

(i) the applicable amount of direct, indirect and synthetic hold-
ings by the institution of the Common Equity Tier 1 instru-
ments of financial sector entities where the institution has a
significant investment in those entities;

() the amount of items required to be deducted from Addi-
tional Tier 1 items pursuant to Article 56 that exceeds the
Additional Tier 1 capital of the institution;

(k) the exposure amount of the following items which qualify
for a risk weight of 1 250 %, where the institution deducts
that exposure amount from the amount of Common Equity
Tier 1 items as an alternative to applying a risk weight of
1 250 %:

(i) qualifying holdings outside the financial sector;

(ii) securitisation positions, in accordance with Article 243
(1)(b), Article 244(1)(b) and Article 258;

(i) free deliveries, in accordance with Article 379(3);

(iv) positions in a basket for which an institution cannot
determine the risk weight under the IRB Approach, in
accordance with Article 153(8);

(v) equity exposures under an internal models approach, in
accordance with Article 155(4).

() any tax charge relating to Common Equity Tier 1 items fore-
seeable at the moment of its calculation, except where the
institution suitably adjusts the amount of Common Equity
Tier 1 items insofar as such tax charges reduce the amount
up to which those items may be used to cover risks or
losses.

2. EBA shall develop draft regulatory technical standards to
specify the application of the deductions referred to in points

@, (), (), (f), (h), (i) and (I) of paragraph 1 of this Article

and related deductions referred to in points (a), (c), (d) and (f) of
Article 56 and points (a), (c) and (d) of Article 66.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

3. EBA shall develop draft regulatory technical standards to
specify the types of capital instruments of financial institutions
and, in consultation with the European Supervisory Authority
(European Insurance and Occupational Pensions Authority)
(EIOPA) established by Regulation (EU) No 10942010 of the
European Parliament and of the Council of 24 November
2010 (), of third country insurance and reinsurance undertak-
ings, and of undertakings excluded from the scope of Directive
2009/138/EC in accordance with Article 4 of that Directive that
shall be deducted from the following elements of own funds:

(@) Common Equity Tier 1 items;
(b) Additional Tier 1 items;
(c) Tier 2 items.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 37
Deduction of intangible assets

Institutions shall determine the amount of intangible assets to
be deducted in accordance with the following:

(a) the amount to be deducted shall be reduced by the amount
of associated deferred tax liabilities that would be extin-
guished if the intangible assets became impaired or were
derecognised under the applicable accounting framework;

(b) the amount to be deducted shall include goodwill included
in the valuation of significant investments of the institution.

(') OJL331,15.12.2010, p. 48.
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Article 38

Deduction of deferred tax assets that rely on future profit-
ability

1. Institutions shall determine the amount of deferred tax
assets that rely on future profitability that require deduction in
accordance with this Article.

2. Except where the conditions laid down in paragraph 3 are
met, the amount of deferred tax assets that rely on future profit-
ability shall be calculated without reducing it by the amount of
the associated deferred tax liabilities of the institution.

3. The amount of deferred tax assets that rely on future prof-
itability may be reduced by the amount of the associated
deferred tax liabilities of the institution, provided the following
conditions are met:

(a) the entity has a legally enforceable right under applicable
national law to set off those current tax assets against
current tax liabilities;

(b) the deferred tax assets and the deferred tax liabilities relate
to taxes levied by the same tax authority and on the same
taxable entity.

4. Associated deferred tax liabilities of the institution used
for the purposes of paragraph 3 may not include deferred tax
liabilities that reduce the amount of intangible assets or defined
benefit pension fund assets required to be deducted.

5. The amount of associated deferred tax liabilities referred to
in paragraph 4 shall be allocated between the following:

(a) deferred tax assets that rely on future profitability and arise
from temporary differences that are not deducted in accord-
ance with Article 48(1);

(b) all other deferred tax assets that rely on future profitability.

Institutions shall allocate the associated deferred tax liabilities
according to the proportion of deferred tax assets that rely on
future profitability that the items referred to in points (a) and (b)
represent.

Article 39

Tax overpayments, tax loss carry backs and deferred tax
assets that do not rely on future profitability

1. The following items shall not be deducted from own funds
and shall be subject to a risk weight in accordance with Chapter
2 or 3 of Title IT of Part Three, as applicable:

(a) overpayments of tax by the institution for the current year;

(b) current year tax losses of the institution carried back to
previous years that give rise to a claim on, or a receivable

from, a central government, regional government or local
tax authority.

2. Deferred tax assets that do not rely on future profitability
shall be limited to deferred tax assets arising from temporary
differences, where all the following conditions are met:

(a) they are automatically and mandatorily replaced without
delay with a tax credit in the event that the institution
reports a loss when the annual financial statements of the
institution are formally approved, or in the event of liquida-
tion or insolvency of the institution;

(b) an institution is able under the applicable national tax law
to offset a tax credit referred to in point (a) against any tax
liability of the institution or any other undertaking included
in the same consolidation as the institution for tax purposes
under that law or any other undertaking subject to the
supervision on a consolidated basis in accordance with
Chapter 2 of Title IT of Part One;

(c) where the amount of tax credits referred to in point (b)
exceeds the tax liabilities referred to in that point, any such
excess is replaced without delay with a direct claim on the
central government of the Member State in which the insti-
tution is incorporated.

Institutions shall apply a risk weight of 100 % to deferred tax
assets where the conditions laid down in points (a), (b) and ()
are met.

Article 40

Deduction of negative amounts resulting from the calcula-
tion of expected loss amounts

The amount to be deducted in accordance with point (d) of
Article 36(1) shall not be reduced by a rise in the level of
deferred tax assets that rely on future profitability, or other addi-
tional tax effects, that could occur if provisions were to rise to
the level of expected losses referred to in Section 3 of Chapter 3
of Title II of Part Three.

Article 41
Deduction of defined benefit pension fund assets

1. For the purposes of point (e) of Article 36(1), the amount
of defined benefit pension fund assets to be deducted shall be
reduced by the following:

(a) the amount of any associated deferred tax liability which
could be extinguished if the assets became impaired or were
derecognised under the applicable accounting framework;
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(b) the amount of assets in the defined benefit pension fund
which the institution has an unrestricted ability to use,
provided that the institution has received the prior permis-
sion of the competent authority.

Those assets used to reduce the amount to be deducted shall
receive a risk weight in accordance with Chapter 2 or 3 of Title
II of Part Three, as applicable.

2. EBA shall develop draft regulatory technical standards to
specify the criteria according to which a competent authority
shall permit an institution to reduce the amount of assets in the
defined benefit pension fund as specified in point (b) of para-
graph 1.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 42

Deduction of holdings of own Common Equity Tier 1
instruments

For the purposes of point (f) of Article 36(1), institutions shall
calculate holdings of own Common Equity Tier 1 instruments
on the basis of gross long positions subject to the following
exceptions:

(a) institutions may calculate the amount of holdings of own
Common Equity Tier 1 instruments on the basis of the net
long position provided that both the following conditions
are met:

(i) the long and short positions are in the same underlying
exposure and the short positions involve no counter-
party risk;

(i) either both the long and the short positions are held in
the trading book or both are held in the non-trading
book;

(b) institutions shall determine the amount to be deducted for
direct, indirect and synthetic holdings of index securities by
calculating the underlying exposure to own Common Equity
Tier 1 instruments included in those indices;

() institutions may net gross long positions in own Common
Equity Tier 1 instruments resulting from holdings of index

securities against short positions in own Common Equity
Tier 1 instruments resulting from short positions in the
underlying indices, including where those short positions
involve counterparty risk, provided that both the following
conditions are met:

(i) the long and short positions are in the same underlying
indices;

(i) either both the long and the short positions are held in
the trading book or both are held in the non-trading
book.

Article 43

Significant investment in a financial sector entity

For the purposes of deduction, a significant investment of an
institution in a financial sector entity shall arise where any of
the following conditions is met:

(a) the institution owns more than 10 % of the Common
Equity Tier 1 instruments issued by that entity;

(b) the institution has close links with that entity and owns
Common Equity Tier 1 instruments issued by that entity;

(c) the institution owns Common Equity Tier 1 instruments
issued by that entity and the entity is not included in conso-
lidation pursuant to Chapter 2 of Title II of Part One but is
included in the same accounting consolidation as the institu-
tion for the purposes of financial reporting under the
applicable accounting framework.

Article 44

Deduction of holdings of Common Equity Tier 1 instru-

ments of financial sector entities and where an institution

has a reciprocal cross holding designed artificially to
inflate own funds

Institutions shall make the deductions referred to in points (g),
(h) and (i) of Article 36(1) in accordance with the following:

(@) holdings of Common Equity Tier 1 instruments and other
capital instruments of financial sector entities shall be calcu-
lated on the basis of the gross long positions;

(b) Tier 1 own-fund insurance items shall be treated as holdings
of Common Equity Tier 1 instruments for the purposes of
deduction.
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Article 45

Deduction of holdings of Common Equity Tier 1 instru-
ments of financial sector entities

Institutions shall make the deductions required by points (h)
and (i) of Article 36(1) in accordance with the following provi-
sions:

() they may calculate direct, indirect and synthetic holdings of
Common Equity Tier 1 instruments of the financial sector
entities on the basis of the net long position in the same
underlying exposure provided that both the following condi-
tions are met:

(i) the maturity of the short position matches the maturity
of the long position or has a residual maturity of at least
one year;

(i) either both the long position and the short position are
held in the trading book or both are held in the non-
trading book;

(b) they shall determine the amount to be deducted for direct,
indirect and synthetic holdings of index securities by calcu-
lating the underlying exposure to the capital instruments of
the financial sector entities in those indices.

Article 46

Deduction of holdings of Common Equity Tier 1 instru-
ments where an institution does not have a significant
investment in a financial sector entity

1. For the purposes of point (h) of Article 36(1), institutions
shall calculate the applicable amount to be deducted by multi-
plying the amount referred to in point (a) of this paragraph by
the factor derived from the calculation referred to in point (b) of
this paragraph:

(a) the aggregate amount by which the direct, indirect and
synthetic holdings by the institution of the Common Equity
Tier 1, Additional Tier 1 and Tier 2 instruments of financial
sector entities in which the institution does not have a
significant investment exceeds 10 % of the aggregate
amount of Common Equity Tier 1 items of the institution
calculated after applying the following to Common Equity
Tier 1 items:

(i) Articles 32 to 35;

(ii) the deductions referred to in points (a) to (g), points (k)
(ii) to (v) and point (I) of Article 36(1), excluding the

amount to be deducted for deferred tax assets that rely
on future profitability and arise from temporary differ-
ences;

(i) Articles 44 and 45;

(b) the amount of direct, indirect and synthetic holdings by the
institution of the Common Equity Tier 1 instruments of
those financial sector entities in which the institution does
not have a significant investment divided by the aggregate
amount of direct, indirect and synthetic holdings by the
institution of the Common Equity Tier 1, Additional Tier 1
and Tier 2 instruments of those financial sector entities.

2. Institutions shall exclude underwriting positions held for
five working days or fewer from the amount referred to in
point (a) of paragraph 1 and from the calculation of the factor
referred to in point (b) of paragraph 1.

3. The amount to be deducted pursuant to paragraph 1 shall
be apportioned across all Common Equity Tier 1 instruments
held. Institutions shall determine the amount of each Common
Equity Tier 1 instrument that is deducted pursuant to paragraph
1 by multiplying the amount specified in point (a) of this para-
graph by the proportion specified in point (b) of this paragraph:

(a) the amount of holdings required to be deducted pursuant to
paragraph 1;

(b) the proportion of the aggregate amount of direct, indirect
and synthetic holdings by the institution of the Common
Equity Tier 1 instruments of financial sector entities in
which the institution does not have a significant investment

represented by each Common Equity Tier 1 instrument
held.

4. The amount of holdings referred to in point (h) of Article
36(1) that is equal to or less than 10 % of the Common Equity
Tier 1 items of the institution after applying the provisions laid
down in points (a)(i) to (iii) of paragraph 1 shall not be deducted
and shall be subject to the applicable risk weights in accordance
with Chapter 2 or 3 of Title II of Part Three and the require-
ments laid down in Title IV of Part Three, as applicable.

5. Institutions shall determine the amount of each Common
Equity Tier 1 instrument that is risk weighted pursuant to para-
graph 4 by multiplying the amount specified in point (a) of this
paragraph by the amount specified in point (b) of this para-
graph:

(a) the amount of holdings required to be risk weighted
pursuant to paragraph 4;

(b) the proportion resulting from the calculation in point (b) of
paragraph 3.
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Article 47

Deduction of holdings of Common Equity Tier 1 instru-
ments where an institution has a significant investment in
a financial sector entity

For the purposes of point (i) of Article 36(1), the applicable
amount to be deducted from Common Equity Tier 1 items shall
exclude underwriting positions held for five working days or
fewer and shall be determined in accordance with Articles 44
and 45 and Sub-section 2.

Sub-Section 2

Exemptions from and alternatives to deduction
from Common Equity Tier 1 items

Article 48

Threshold exemptions from deduction from Common
Equity Tier 1 items

1. In making the deductions required pursuant to points (c)
and (i) of Article 36(1), institutions are not required to deduct
the amounts of the items listed in points (a) and (b) of this para-
graph which in aggregate are equal to or less than the threshold
amount referred to in paragraph 2:

(a) deferred tax assets that are dependent on future profitability
and arise from temporary differences, and in aggregate are
equal to or less than 10 % of the Common Equity Tier 1
items of the institution calculated after applying the
following:

(i) Articles 32 to 35;

(ii) points (a) to (h), points (k)(ii) to (v) and point (I) of
Article 36(1), excluding deferred tax assets that rely on
future profitability and arise from temporary differences.

(b) where an institution has a significant investment in a finan-
cial sector entity, the direct, indirect and synthetic holdings
of that institution of the Common Equity Tier 1 instruments
of those entities that in aggregate are equal to or less than
10 % of the Common Equity Tier 1 items of the institution
calculated after applying the following:

(i) Article 32 to 35;

(ii) points (a) to (h), points (k)(ii) to (v) and point (I), of
Article 36(1) excluding deferred tax assets that rely on
future profitability and arise from temporary differences.

2. For the purposes of paragraph 1, the threshold amount
shall be equal to the amount referred to in point (a) of this para-
graph multiplied by the percentage referred to in point (b) of
this paragraph:

(a) the residual amount of Common Equity Tier 1 items after
applying the adjustments and deductions in Articles 32 to
36 in full and without applying the threshold exemptions
specified in this Article;

®b) 17,65 %.

3. For the purposes of paragraph 1, an institution shall deter-
mine the portion of deferred tax assets in the total amount of
items that is not required to be deducted by dividing the
amount specified in point (a) of this paragraph by the amount
specified in point (b) of this paragraph:

(a) the amount of deferred tax assets that are dependent on
future profitability and arise from temporary differences,
and in aggregate are equal to or less than 10 % of the
Common Equity Tier 1 items of the institution;

(b) the sum of the following:

(i) the amount referred to in point (a);

(ii) the amount of direct, indirect and synthetic holdings by
the institution of the own funds instruments of financial
sector entities in which the institution has a significant
investment, and in aggregate are equal to or less than
10 % of the Common Equity Tier 1 items of the institu-
tion.

The proportion of significant investments in the total amount
of items that is not required to be deducted is equal to one
minus the proportion referred to in the first subparagraph.

4. The amounts of the items that are not deducted pursuant
to paragraph 1 shall be risk weighted at 250 %.
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Article 49

Requirement for deduction where consolidation, supple-
mentary supervision or institutional protection schemes
are applied

1. For the purposes of calculating own funds on an indivi-
dual basis, a sub-consolidated basis and a consolidated basis,
where the competent authorities require or permit institutions
to apply method 1, 2 or 3 of Annex I to Directive 2002/87[EC,
the competent authorities may permit institutions not to deduct
the holdings of own funds instruments of a financial sector
entity in which the parent institution, parent financial holding
company or parent mixed financial holding company or institu-
tion has a significant investment, provided that the conditions
laid down in points (a) to (e) of this paragraph are met:

(a) the financial sector entity is an insurance undertaking, a re-
insurance undertaking or an insurance holding company;

(b) that insurance undertaking, re-insurance undertaking or
insurance holding company is included in the same supple-
mentary supervision under Directive 2002/87EC as the
parent institution, parent financial holding company or
parent mixed financial holding company or institution that
has the holding;

(o) the institution has received the prior permission of the
competent authorities;

(d) prior to granting the permission referred to in point (c), and
on a continuing basis, the competent authorities are satisfied
that the level of integrated management, risk management
and internal control regarding the entities that would be
included in the scope of consolidation under method 1, 2
or 3 is adequate;

(e) the holdings in the entity belong to one of the following:

(i) the parent credit institution;

(ii) the parent financial holding company;

(iif) the parent mixed financial holding company;

(iv) the institution;

(v) a subsidiary of one of the entities referred to in points
(i) to (iv) that is included in the scope of consolidation
pursuant to Chapter 2 of Title II of Part One.

The method chosen shall be applied in a consistent manner
over time.

2. For the purposes of calculating own funds on an indivi-
dual basis and a sub-consolidated basis, institutions subject to
supervision on a consolidated basis in accordance with Chapter
2 of Title IT of Part One shall not deduct holdings of own funds
instruments issued by financial sector entities included in the
scope of consolidated supervision, unless the competent autho-
rities determine those deductions to be required for specific
purposes, in particular structural separation of banking activities
and resolution planning.

Applying the approach referred to in the first subparagraph
shall not entail disproportionate adverse effects on the whole or
parts of the financial system in other Member States or in the
Union as a whole forming or creating an obstacle to the func-
tioning of the internal market.

3. Competent authorities may, for the purposes of calculating
own funds on an individual or sub-consolidated basis permit
institutions not to deduct holdings of own funds instruments in
the following cases:

(a) where an institution has a holding in another institution
and the conditions referred to in points (i) to (v) are met:

(i) the institutions fall within the same institutional protec-
tion scheme referred to in Article 113(7);

(ii) the competent authorities have granted the permission
referred to in Article 113(7);

(i) the conditions laid down in Article 113(7) are satisfied;

(iv) the institutional protection scheme draws up a consoli-
dated balance sheet referred to in point (¢) of Article
113(7) or, where it is not required to draw up consoli-
dated accounts, an extended aggregated calculation that
is, to the satisfaction of the competent authorities,
equivalent to the provisions of Directive 86/635/EEC,
which incorporates certain adaptations of the provisions
of Directive 83/349/EEC or of Regulation (EC)
No 1606/2002, governing the consolidated accounts of
groups of credit institutions. The equivalence of that
extended aggregated calculation shall be verified by an
external auditor and in particular that the multiple use
of elements eligible for the calculation of own funds as
well as any inappropriate creation of own funds
between the members of the institutional protection
scheme is eliminated in the calculation. The consoli-
dated balance sheet or the extended aggregated calcula-
tion shall be reported to the competent authorities no
less frequently than the frequency laid down in Article
99;
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(v) the institutions included in an institutional protection
scheme meet together on a consolidated or extended
aggregated basis the requirements laid down in Article
92 and carry out reporting of compliance with those
requirements in accordance with Article 99. Within an
institutional protection scheme the deduction of the
interest owned by co-operative members or legal enti-
ties, which are not members of the institutional protec-
tion scheme, is not required, provided that the multiple
use of elements eligible for the calculation of own funds
as well as any inappropriate creation of own funds
between the members of the institutional protection
scheme and the minority shareholder, when it is an
institution, is eliminated.

(b) where a regional credit institution has a holding in its
central or another regional credit institution and the condi-
tions laid down in points (a)(i) to (v) are met.

4. The holdings in respect of which deduction is not made in
accordance with paragraph 1, 2 or 3 shall qualify as exposures
and shall be risk weighted in accordance with Chapter 2 or 3 of
Title IT of Part Three, as applicable.

5. Where an institution applies method 1, 2 or 3 of Annex I
to Directive 2002/87[EC, the institution shall disclose the
supplementary own funds requirement and capital adequacy
ratio of the financial conglomerate as calculated in accordance
with Article 6 of and Annex I to that Directive.

6. EBA, EIOPA and the European Supervisory Authority
(European Securities and Markets Authority) (ESMA) established
by Regulation (EU) No 1095/2010 of the European Parliament
and of the Council of 24 November 2010 (') shall, through the
Joint Committee, develop draft regulatory technical standards to
specify for the purposes of this Article the conditions of applica-
tion of the calculation methods listed in Annex I, Part II of
Directive 2002/87[EC for the purposes of the alternatives to
deduction referred to in paragraph 1 of this Article.

EBA, EIOPA and ESMA shall submit those draft regulatory tech-
nical standards to the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010, of Regulation (EU) No 1094/2010 and of Regulation
(EU) No 1095/2010 respectively.

() OJL331,15.12.2010, p. 84.

Section 4

Common Equity Tier 1 capital
Article 50
Common Equity Tier 1 capital
The Common Equity Tier 1 capital of an institution shall consist
of Common Equity Tier 1 items after the application of the
adjustments required by Articles 32 to 35, the deductions

pursuant to Article 36 and the exemptions and alternatives laid
down in Articles 48, 49 and 79.

CHAPTER 3
Additional Tier 1 capital
Section 1

Additional Tier 1 items and instruments
Article 51
Additional Tier 1 items
Additional Tier 1 items shall consist of the following:

(a) capital instruments, where the conditions laid down in
Article 52(1) are met;

(b) the share premium accounts related to the instruments
referred to in point (a).

Instruments included under point (a) shall not qualify as
Common Equity Tier 1 or Tier 2 items.

Article 52
Additional Tier 1 instruments

1. Capital instruments shall qualify as Additional Tier 1
instruments only if the following conditions are met:

(a) the instruments are issued and paid up;
(b) the instruments are not purchased by any of the following:
(i) the institution or its subsidiaries;
(ii) an undertaking in which the institution has a participa-
tion in the form of ownership, direct or by way of
control, of 20 % or more of the voting rights or capital

of that undertaking;

(c) the purchase of the instruments is not funded directly or
indirectly by the institution;

(d) the instruments rank below Tier 2 instruments in the event
of the insolvency of the institution;
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(e)

the instruments are neither secured nor subject to a guar-
antee that enhances the seniority of the claims by any of
the following:

(i) the institution or its subsidiaries;

(ii) the parent undertaking of the institution or its subsidi-
aries;

(ili) the parent financial holding company or its subsidi-
aries;

(iv) the mixed activity holding company or its subsidiaries;

(v) the mixed financial holding company or its subsidi-
aries;

(vi) any undertaking that has close links with entities
referred to in points (i) to (v);

the instruments are not subject to any arrangement,
contractual or otherwise, that enhances the seniority of the
claim under the instruments in insolvency or liquidation;

the instruments are perpetual and the provisions governing
them include no incentive for the institution to redeem
them;

where the provisions governing the instruments include
one or more call options, the option to call may be exer-
cised at the sole discretion of the issuer;

the instruments may be called, redeemed or repurchased
only where the conditions laid down in Article 77 are met,
and not before five years after the date of issuance except
where the conditions laid down in Article 78(4) are met;

the provisions governing the instruments do not indicate
explicitly or implicitly that the instruments would or might
be called, redeemed or repurchased and the institution does
not otherwise provide such an indication, except in the
following cases:

(i) the liquidation of the institution;

(ii) discretionary repurchases of the instruments or other
discretionary means of reducing the amount of Addi-
tional Tier 1 capital, where the institution has received
the prior permission of the competent authority in
accordance with Article 77;

&)

the institution does not indicate explicitly or implicitly that
the competent authority would consent to a request to call,
redeem or repurchase the instruments;

distributions under the instruments meet the following
conditions:

(i) they are paid out of distributable items;

(i) the level of distributions made on the instruments will
not be amended on the basis of the credit standing of
the institution or its parent undertaking;

(i) the provisions governing the instruments give the insti-
tution full discretion at all times to cancel the distribu-
tions on the instruments for an unlimited period and
on a non-cumulative basis, and the institution may use
such cancelled payments without restriction to meet its
obligations as they fall due;

(iv) cancellation of distributions does not constitute an
event of default of the institution;

(v) the cancellation of distributions imposes no restrictions
on the institution;

the instruments do not contribute to a determination that
the liabilities of an institution exceed its assets, where such
a determination constitutes a test of insolvency under
applicable national law;

the provisions governing the instruments require that, upon
the occurrence of a trigger event, the principal amount of
the instruments be written down on a permanent or
temporary basis or the instruments be converted to
Common Equity Tier 1 instruments;

the provisions governing the instruments include no feature
that could hinder the recapitalisation of the institution;

where the instruments are not issued directly by an institu-
tion, both the following conditions shall be met:

(i) the instruments are issued through an entity within the
consolidation pursuant to Chapter 2 of Title II of Part
One;

(ii) the proceeds are immediately available to the institution
without limitation and in a form that satisfies the
conditions laid down in this paragraph.
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The condition set out in point (d) of the first subparagraph shall
be deemed to be met notwithstanding the fact that the instru-
ments are included in Additional Tier 1 or Tier 2 by virtue of
Article 484(3), provided that they rank pari passu.

2. EBA shall develop draft regulatory technical standards to
specify all the following:

(a) the form and nature of incentives to redeem;

(b) the nature of any write up of the principal amount of an
Additional Tier 1 instrument following a write down of its
principal amount on a temporary basis;

() the procedures and timing for the following:
(i) determining that a trigger event has occurred;

(ii) writing up the principal amount of an Additional Tier 1
instrument following a write down of its principal
amount on a temporary basis;

(d) features of instruments that could hinder the recapitalisation
of the institution;

(e) the use of special purpose entities for indirect issuance of
own funds instruments.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 53

Restrictions on the cancellation of distributions on Addi-
tional Tier 1 instruments and features that could hinder
the recapitalisation of the institution

For the purposes of points (I)(v) and (o) of Article 52(1), the
provisions governing Additional Tier 1 instruments shall, in par-
ticular, not include the following:

(@) a requirement for distributions on the instruments to be
made in the event of a distribution being made on an
instrument issued by the institution that ranks to the same
degree as, or more junior than, an Additional Tier 1 instru-
ment, including a Common Equity Tier 1 instrument;

(b) a requirement for the payment of distributions on Common
Equity Tier 1, Additional Tier 1 or Tier 2 instruments to be

cancelled in the event that distributions are not made on
those Additional Tier 1 instruments;

(c) an obligation to substitute the payment of interest or divi-
dend by a payment in any other form. The institution shall
not otherwise be subject to such an obligation.

Article 54

Write down or conversion of Additional Tier 1 instru-
ments

1. For the purposes of point (n) of Article 52(1), the
following provisions shall apply to Additional Tier 1 instru-
ments:

(a) a trigger event occurs when the Common Equity Tier 1
capital ratio of the institution referred to in point (a) of
Article 92(1) falls below either of the following:

(i) 5125 %;

(ii) a level higher than 5,125 %, where determined by the
institution and specified in the provisions governing the
instrument;

(b) institutions may specify in the provisions governing the
instrument one or more trigger events in addition to that
referred to in point (a);

(c) where the provisions governing the instruments require
them to be converted into Common Equity Tier 1 instru-
ments upon the occurrence of a trigger event, those provi-
sions shall specify either of the following:

(i) the rate of such conversion and a limit on the permitted
amount of conversion;

(ii) a range within which the instruments will convert into
Common Equity Tier 1 instruments;

(d) where the provisions governing the instruments require
their principal amount to be written down upon the occur-
rence of a trigger event, the write down shall reduce all the
following:

(i) the claim of the holder of the instrument in the insol-
vency or liquidation of the institution;

(ii) the amount required to be paid in the event of the call
or redemption of the instrument;

(iii) the distributions made on the instrument.
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2. Write down or conversion of an Additional Tier 1 instru-
ment shall, under the applicable accounting framework, generate
items that qualify as Common Equity Tier 1 items.

3. The amount of Additional Tier 1 instruments recognised
in Additional Tier 1 items is limited to the minimum amount of
Common Equity Tier 1 items that would be generated if the
principal amount of the Additional Tier 1 instruments were
fully written down or converted into Common Equity Tier 1
instruments.

4. The aggregate amount of Additional Tier 1 instruments
that is required to be written down or converted upon the
occurrence of a trigger event shall be no less than the lower of
the following:

(a) the amount required to restore fully the Common Equity
Tier 1 ratio of the institution to 5,125 %;

(b) the full principal amount of the instrument.

5. When a trigger event occurs institutions shall do the
following:

(a) immediately inform the competent authorities;

(b) inform the holders of the Additional Tier 1 instruments;

(c) write down the principal amount of the instruments, or
convert the instruments into Common Equity Tier 1 instru-
ments without delay, but no later than within one month,
in accordance with the requirement laid down in this
Article.

6.  An institution issuing Additional Tier 1 instruments that
convert to Common Equity Tier 1 on the occurrence of a
trigger event shall ensure that its authorised share capital is at
all times sufficient, for converting all such convertible Addi-
tional Tier 1 instruments into shares if a trigger event occurs.
All necessary authorisations shall be obtained at the date of issu-
ance of such convertible Additional Tier 1 instruments. The
institution shall maintain at all times the necessary prior author-
isation to issue the Common Equity Tier 1 instruments into
which such Additional Tier 1 instruments would convert upon
occurrence of a trigger event.

7. An institution issuing Additional Tier 1 instruments that
convert to Common Equity Tier 1 on the occurrence of a
trigger event shall ensure that there are no procedural impedi-
ments to that conversion by virtue of its incorporation or
statutes or contractual arrangements.

Article 55

Consequences of the conditions for Additional Tier 1
instruments ceasing to be met

The following shall apply where, in the case of an Additional
Tier 1 instrument, the conditions laid down in Article 52(1)
cease to be met:

(a) that instrument shall immediately cease to qualify as an
Additional Tier 1 instrument;

(b) the part of the share premium accounts that relates to that
instrument shall immediately cease to qualify as an Addi-
tional Tier 1 item.

Section 2

Deductions from Additional Tier 1 items
Article 56
Deductions from Additional Tier 1 items

Institutions shall deduct the following from Additional Tier 1
items:

(a) direct, indirect and synthetic holdings by an institution of
own Additional Tier 1 instruments, including own Addi-
tional Tier 1 instruments that an institution could be
obliged to purchase as a result of existing contractual obliga-
tions;

(b) direct, indirect and synthetic holdings of the Additional Tier
1 instruments of financial sector entities with which the
institution has reciprocal cross holdings that the competent
authority considers to have been designed to inflate artifi-
cially the own funds of the institution;

(c) the applicable amount determined in accordance with
Article 60 of direct, indirect and synthetic holdings of the
Additional Tier 1 instruments of financial sector entities,
where an institution does not have a significant investment
in those entities;

(d) direct, indirect and synthetic holdings by the institution of
the Additional Tier 1 instruments of financial sector entities
where the institution has a significant investment in those
entities, excluding underwriting positions held for five
working days or fewer;

(e) the amount of items required to be deducted from Tier 2
items pursuant to Article 66 that exceed the Tier 2 capital
of the institution;
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(f) any tax charge relating to Additional Tier 1 items foreseeable
at the moment of its calculation, except where the institu-
tion suitably adjusts the amount of Additional Tier 1 items
insofar as such tax charges reduce the amount up to which
those items may be applied to cover risks or losses.

Article 57

Deductions of holdings of own Additional Tier 1 instru-
ments

For the purposes of point (a) of Article 56, institutions shall
calculate holdings of own Additional Tier 1 instruments on the
basis of gross long positions subject to the following exceptions:

(a) institutions may calculate the amount of holdings of own
Additional Tier 1 instruments on the basis of the net long
position provided that both the following conditions are
met:

(i) the long and short positions are in the same underlying
exposure and the short positions involve no counter-
party risk;

(i) either both the long and the short positions are held in

the trading book or both are held in the non-trading
book;

(b) institutions shall determine the amount to be deducted for
direct, indirect or synthetic holdings of index securities by
calculating the underlying exposure to own Additional Tier
1 instruments in those indices;

(c) institutions may net gross long positions in own Additional
Tier 1 instruments resulting from holdings of index securi-
ties against short positions in own Additional Tier 1 instru-
ments resulting from short positions in the underlying
indices, including where those short positions involve coun-
terparty risk, provided that both the following conditions
are met:

(i) the long and short positions are in the same underlying
indices;

(i) either both the long and the short positions are held in
the trading book or both are held in the non-trading
book;

Article 58

Deduction of holdings of Additional Tier 1 instruments of
financial sector entities and where an institution has a reci-

procal cross holding designed artificially to inflate own
funds

Institutions shall make the deductions required by points (b), (c)
and (d) of Article 56 in accordance with the following:

(a) holdings of Additional Tier 1 instruments shall be calculated
on the basis of the gross long positions;

(b) Additional Tier 1 own-fund insurance items shall be treated
as holdings of Additional Tier 1 instruments for the
purposes of deduction.

Article 59

Deduction of holdings of Additional Tier 1 instruments of
financial sector entities

Institutions shall make the deductions required by points (c) and
(d) of Article 56 in accordance with the following:

(a) they may calculate direct, indirect and synthetic holdings of
Additional Tier 1 instruments of the financial sector entities
on the basis of the net long position in the same underlying
exposure provided that both the following conditions are
met:

(i) the maturity of the short position matches the maturity
of the long position or has a residual maturity of at least
one year;

(i) either both the short position and the long position are
held in the trading book or both are held in the non-
trading book.

(b) they shall determine the amount to be deducted for direct,
indirect and synthetic holdings of index securities by calcu-
lating the underlying exposure to the capital instruments of
the financial sector entities in those indices.

Article 60

Deduction of holdings of Additional Tier 1 instruments
where an institution does not have a significant investment
in a financial sector entity

1. For the purposes of point (c) of Article 56, institutions
shall calculate the applicable amount to be deducted by multi-
plying the amount referred to in point (a) of this paragraph by
the factor derived from the calculation referred to in point (b) of
this paragraph:

(a) the aggregate amount by which the direct, indirect and
synthetic holdings by the institution of the Common Equity
Tier 1, Additional Tier 1 and Tier 2 instruments of financial
sector entities in which the institution does not have a
significant investment exceeds 10 % of the Common Equity
Tier 1 items of the institution calculated after applying the
following:

(i) Article 32 to 35;
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(ii) points (a) to (g), points (k)(ii) to (v) and point (I) of
Article 36(1), excluding deferred tax assets that rely on
future profitability and arise from temporary differ-
ences;

(iti) Articles 44 and 45;

(b) the amount of direct, indirect and synthetic holdings by the
institution of the Additional Tier 1 instruments of those
financial sector entities in which the institution does not
have a significant investment divided by the aggregate
amount of all direct, indirect and synthetic holdings by the
institution of the Common Equity Tier 1, Additional Tier 1
and Tier 2 instruments of those financial sector entities.

2. Institutions shall exclude underwriting positions held for
five working days or fewer from the amount referred to in
point (a) of paragraph 1 and from the calculation of the factor
referred to in point (b) of paragraph 1.

3. The amount to be deducted pursuant to paragraph 1 shall
be apportioned across all Additional Tier 1 instruments held.
Institutions shall determine the amount of each Additional Tier
1 instrument to be deducted pursuant to paragraph 1 by multi-
plying the amount specified in point (a) of this paragraph by the
proportion specified in point (b) of this paragraph:

(a) the amount of holdings required to be deducted pursuant to
paragraph 1;

(b) the proportion of the aggregate amount of direct, indirect
and synthetic holdings by the institution of the Additional
Tier 1 instruments of financial sector entities in which the
institution does not have a significant investment repre-
sented by each Additional Tier 1 instrument held.

4. The amount of holdings referred to in point (c) of Article
56 that is equal to or less than 10 % of the Common Equity
Tier 1 items of the institution after applying the provisions laid
down in points (a)(i), (i) and (iii) of paragraph 1 shall not be
deducted and shall be subject to the applicable risk weights in
accordance with Chapter 2 or 3 of Title II of Part Three and the
requirements laid down in Title IV of Part Three, as applicable.

5. Institutions shall determine the amount of each Additional
Tier 1 instrument that is risk weighted pursuant to paragraph 4
by multiplying the amount specified in point (a) of this para-
graph by the amount specified in point (b) of this paragraph:

(@) the amount of holdings required to be risk weighted
pursuant to paragraph 4;

(b) the proportion resulting from the calculation in point (b) of
paragraph 3.

Section 3

Additional Tier 1 capital
Article 61
Additional Tier 1 capital

The Additional Tier 1 capital of an institution shall consist of
Additional Tier 1 items after the deduction of the items referred
to in Article 56 and the application of Article 79.

CHAPTER 4

Tier 2 capital

Section 1

Tier 2 items and instruments
Article 62
Tier 2 items
Tier 2 items shall consist of the following:

(a) capital instruments and subordinated loans where the condi-
tions laid down in Article 63 are met;

(b) the share premium accounts related to instruments referred
to in point (a);

(c) for institutions calculating risk-weighted exposure amounts
in accordance with Chapter 2 of Title II of Part Three,
general credit risk adjustments, gross of tax effects, of up to
1,25 % of risk-weighted exposure amounts calculated in
accordance with Chapter 2 of Title I of Part Three;

(d) for institutions calculating risk-weighted exposure amounts
under Chapter 3 of Title II of Part Three, positive amounts,
gross of tax effects, resulting from the calculation laid down
in Articles 158 and 159 up to 0,6 % of risk-weighted expo-
sure amounts calculated under Chapter 3 of Title II of Part
Three.
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Items included under point (a) shall not qualify as Common
Equity Tier 1 or Additional Tier 1 items.

Article 63
Tier 2 instruments

Capital instruments and subordinated loans shall qualify as Tier
2 instruments provided that the following conditions are met:

(a) the instruments are issued or the subordinated loans are
raised, as applicable, and fully paid-up;

(b) the instruments are not purchased or the subordinated
loans are not granted, as applicable, by any of the
following:

(i) the institution or its subsidiaries;

(i) an undertaking in which the institution has participa-
tion in the form of ownership, direct or by way of
control, of 20 % or more of the voting rights or capital
of that undertaking;

() the purchase of the instruments or the granting of the
subordinated loans, as applicable, is not funded directly or
indirectly by the institution;

(d) the claim on the principal amount of the instruments
under the provisions governing the instruments or the
claim of the principal amount of the subordinated loans
under the provisions governing the subordinated loans, as
applicable, is wholly subordinated to claims of all non-
subordinated creditors;

() the instruments or subordinated loans, as applicable, are
neither secured, nor subject to a guarantee that enhances
the seniority of the claim by any of the following:

(i) the institution or its subsidiaries;

(ii) the parent undertaking of the institution or its subsidi-
aries;

(i) the parent financial holding company or its subsidi-
aries;

(iv) the mixed activity holding company or its subsidiaries;

(v) the mixed financial holding company or its subsidi-
aries;

(vi) any undertaking that has close links with entities
referred to in points (i) to (v);

(f) the instruments or subordinated loans, as applicable, are
not subject to any arrangement that otherwise enhances the

seniority of the claim under the instruments or subordi-
nated loans respectively;

the instruments or subordinated loans, as applicable, have
an original maturity of at least five years;

the provisions governing the instruments or subordinated
loans, as applicable, do not include any incentive for their
principal amount to be redeemed or repaid, as applicable
by the institution prior to their maturity;

where the instruments or subordinated loans, as applicable,
include one or more call options or early repayment
options, as applicable, the options are exercisable at the
sole discretion of the issuer or debtor, as applicable;

the instruments or subordinated loans, as applicable, may
be called, redeemed or repurchased or repaid early only
where the conditions laid down in Article 77 are met, and
not before five years after the date of issuance or raising, as
applicable, except where the conditions laid down in
Article 78(4) are met;

the provisions governing the instruments or subordinated
loans, as applicable, do not indicate explicitly or implicitly
that the instruments or subordinated loans, as applicable,
would or might be called, redeemed, repurchased or repaid
early, as applicable by the institution other than in the
insolvency or liquidation of the institution and the institu-
tion does not otherwise provide such an indication;

the provisions governing the instruments or subordinated
loans, as applicable, do not give the holder the right to
accelerate the future scheduled payment of interest or prin-
cipal, other than in the insolvency or liquidation of the
institution;

the level of interest or dividend payments, as applicable,
due on the instruments or subordinated loans, as applic-
able, will not be amended on the basis of the credit
standing of the institution or its parent undertaking;

where the instruments are not issued directly by an institu-
tion, or where the subordinated loans are not raised directly
by an institution, as applicable, both of the following
conditions are met:

(i) the instruments are issued or subordinated loans are
raised, as applicable, through an entity, which is part of
the consolidation pursuant to Chapter 2 of Title I of
Part One;
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(ii) the proceeds are immediately available to the institution
without limitation in a form that satisfies the conditions
laid down in this paragraph.

Article 64
Amortisation of Tier 2 instruments

The extent to which Tier 2 instruments qualify as Tier 2 items
during the final five years of maturity of the instruments is
calculated by multiplying the result derived from the calculation
in point (a) by the amount referred to in point (b) as follows:

(a) the nominal amount of the instruments or subordinated
loans on the first day of the final five year period of their
contractual maturity divided by the number of calendar days
in that period;

(b) the number of remaining calendar days of contractual
maturity of the instruments or subordinated loans.
Article 65

Consequences of the conditions for Tier 2 instruments
ceasing to be met

Where in the case of a Tier 2 instrument the conditions laid
down in Article 63 cease to be met, the following shall apply:

(a) that instrument shall immediately cease to qualify as a Tier
2 instrument;

(b) the part of the share premium accounts that relate to that
instrument shall immediately cease to qualify as Tier 2
items.

Section 2

Deductions from Tier 2 items
Article 66
Deductions from Tier 2 items
The following shall be deducted from Tier 2 items:

(a) direct, indirect and synthetic holdings by an institution of
own Tier 2 instruments, including own Tier 2 instruments
that an institution could be obliged to purchase as a result
of existing contractual obligations;

(b) direct, indirect and synthetic holdings of the Tier 2 instru-
ments of financial sector entities with which the institution
has reciprocal cross holdings that the competent authority

considers to have been designed to inflate artificially the
own funds of the institution;

(c) the applicable amount determined in accordance with
Article 70 of direct, indirect and synthetic holdings of the
Tier 2 instruments of financial sector entities, where an
institution does not have a significant investment in those
entities;

(d) direct, indirect and synthetic holdings by the institution of
the Tier 2 instruments of financial sector entities where the
institution has a significant investment in those entities,
excluding underwriting positions held for fewer than five
working days.

Article 67

Deductions of holdings of own Tier 2 instruments

For the purposes of point (a) of Article 66, institutions shall
calculate holdings on the basis of the gross long positions
subject to the following exceptions:

(a) institutions may calculate the amount of holdings on the
basis of the net long position provided that both the
following conditions are met:

(i) the long and short positions are in the same underlying
exposure and the short positions involve no counter-
party risk;

(i) either both the long and the short positions are held in
the trading book or both are held in the non-trading
book;

(b) institutions shall determine the amount to be deducted for
direct, indirect and synthetic holdings of index securities by
calculating the underlying exposure to own Tier 2 instru-
ments in those indices;

(c) institutions may net gross long positions in own Tier 2
instruments resulting from holdings of index securities
against short positions in own Tier 2 instruments resulting
from short positions in the underlying indices, including
where those short positions involve counterparty risk,
provided that both the following conditions are met:

(i) the long and short positions are in the same underlying
indices;

(i) either both the long and the short positions are held in

the trading book or both are held in the non-trading
book.
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Article 68

Deduction of holdings of Tier 2 instruments of financial
sector entities and where an institution has a reciprocal
cross holding designed artificially to inflate own funds

Institutions shall make the deductions required by points (b), (c)
and (d) of Article 66 in accordance with the following provi-
sions:

(a) holdings of Tier 2 instruments shall be calculated on the
basis of the gross long positions;

(b) holdings of Tier 2 own-fund insurance items and Tier 3
own-fund insurance items shall be treated as holdings of
Tier 2 instruments for the purposes of deduction.

Article 69

Deduction of holdings of Tier 2 instruments of financial
sector entities

Institutions shall make the deductions required by points (c) and
(d) of Article 66 in accordance with the following:

() they may calculate direct, indirect and synthetic holdings of
Tier 2 instruments of the financial sector entities on the
basis of the net long position in the same underlying expo-
sure provided that both the following conditions are met:

(i) the maturity of the short position matches the maturity
of the long position or has a residual maturity of at least
one year;

(i) either both the long position and the short position are
held in the trading book or both are held in the non-
trading book;

(b) they shall determine the amount to be deducted for direct,
indirect and synthetic holdings of index securities by
looking through to the underlying exposure to the capital
instruments of the financial sector entities in those indices.

Article 70

Deduction of Tier 2 instruments where an institution does
not have a significant investment in a relevant entity

1. For the purposes of point (c) of Article 66, institutions
shall calculate the applicable amount to be deducted by multi-
plying the amount referred to in point (a) of this paragraph by
the factor derived from the calculation referred to in point (b) of
this paragraph:

() the aggregate amount by which the direct, indirect and
synthetic holdings by the institution of the Common Equity

Tier 1, Additional Tier 1 and Tier 2 instruments of financial
sector entities in which the institution does not have a
significant investment exceeds 10 % of the Common Equity
Tier 1 items of the institution calculated after applying the
following:

(i) Articles 32 to 35;

(i) points (a) to (g), points (k)(ii) to (v) and point (l) of
Article 36(1), excluding the amount to be deducted for
deferred tax assets that rely on future profitability and
arise from temporary differences;

(iii) Articles 44 and 45;

(b) the amount of direct, indirect and synthetic holdings by the
institution of the Tier 2 instruments of financial sector enti-
ties in which the institution does not have a significant
investment divided by the aggregate amount of all direct,
indirect and synthetic holdings by the institution of the
Common Equity Tier 1, Additional Tier 1 and Tier 2 instru-
ments of those financial sector entities.

2. Institutions shall exclude underwriting positions held for
five working days or fewer from the amount referred to in
point (a) of paragraph 1 and from the calculation of the factor
referred to in point (b) of paragraph 1.

3. The amount to be deducted pursuant to paragraph 1 shall
be apportioned across each Tier 2 instrument held. Institutions
shall determine the amount to be deducted from each Tier 2
instrument that is deducted pursuant to paragraph 1 by multi-
plying the amount specified in point (a) of this paragraph by the
proportion specified in point (b) of this paragraph:

(a) the total amount of holdings required to be deducted
pursuant to paragraph 1;

(b) the proportion of the aggregate amount of direct, indirect
and synthetic holdings by the institution of the Tier 2
instruments of financial sector entities in which the institu-
tion does not have a significant investment represented by
each Tier 2 instrument held.

4. The amount of holdings referred to in point (c) of Article
66(1) that is equal to or less than 10 % of the Common Equity
Tier 1 items of the institution after applying the provisions laid
down in points (a)(i) to (iii) of paragraph 1 shall not be deducted
and shall be subject to the applicable risk weights in accordance
with Chapter 2 or 3 of Title II of Part Three and the require-
ments laid down in Title IV of Part Three, as applicable.
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5. Institutions shall determine the amount of each Tier 2
instrument that is risk weighted pursuant to paragraph 4 by
multiplying the amount specified in point (a) of this paragraph
by the amount specified in point (b) of this paragraph:

(@) the amount of holdings required to be risk weighted
pursuant to paragraph 4;

(b) the proportion resulting from the calculation in point (b) of
paragraph 3.

Section 3

Tier 2 capital
Article 71
Tier 2 capital

The Tier 2 capital of an institution shall consist of the Tier 2
items of the institution after the deductions referred to in
Article 66 and the application of Article 79.

CHAPTER 5

Own funds
Article 72
Own funds

The own funds of an institution shall consist of the sum of its
Tier 1 capital and Tier 2 capital.

CHAPTER 6

General requirements
Article 73
Distributions on own funds instruments

1. Capital instruments for which an institution has the sole
discretion to decide to pay distributions in a form other than
cash or an own funds instrument shall not be capable of quali-
fying as Common Equity Tier 1, Additional Tier 1 or Tier 2
instruments unless the institution has received the prior permis-
sion of the competent authorities.

2. Competent authorities shall grant the permission referred
to in paragraph 1 only where they consider all the following
conditions to be met:

(a) the ability of the institution to cancel payments under the
instrument would not be adversely affected by the discretion

referred to in paragraph 1, or by the form in which distribu-
tions could be made;

(b) the ability of the instrument to absorb losses would not be
adversely affected by the discretion referred to in paragraph
1, or by the form in which distributions could be made;

(c) the quality of the capital instrument would not otherwise be
reduced by the discretion referred to in paragraph 1, or by
the form in which distributions could be made.

3. Capital instruments for which a legal person other than
the institution issuing them has the discretion to decide or
require that the payment of distributions on the instrument
shall be made in a form other than cash or an own funds
instrument shall not be capable of qualifying as Common
Equity Tier 1, Additional Tier 1 or Tier 2 instruments.

4. Institutions may use a broad market index as one of the
bases for determining the level of distributions on Additional
Tier 1 and Tier 2 instruments.

5. Paragraph 4 shall not apply where the institution is a
reference entity in that broad market index unless both the
following conditions are met:

(a) the institution considers movements in that broad market
index not to be significantly correlated to the credit standing
of the institution, its parent institution or parent financial
holding company or parent mixed financial holding
company or parent mixed activity holding company;

(b) the competent authority has not reached a different
determination from that referred to in point (a).

6. Institutions shall report and disclose the broad market
indices on which their capital instruments rely.

7. EBA shall develop draft regulatory technical standards to
specify the conditions according to which indices shall be
deemed to qualify as broad market indices for the purposes of
paragraph 4.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.
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Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 74

Holdings of capital instruments issued by regulated finan-
cial sector entities that do not qualify as regulatory capital

Institutions shall not deduct from any element of own funds
direct, indirect or synthetic holdings of capital instruments
issued by a regulated financial sector entity that do not qualify
as regulatory capital of that entity. Institutions shall apply risk
weights to such holdings in accordance with Chapter 2 or 3 of
Title IT of Part Three, as applicable.

Article 75
Deduction and maturity requirements for short positions

The maturity requirements for short positions referred to in
point (a) of Article 45, point (a) of Article 59 and point (a) of
Article 69 shall be deemed to be met in respect of positions
held where the following conditions are met:

(a) the institution has the contractual right to sell on a specific
future date to the counterparty providing the hedge the long
position that is being hedged;

(b) the counterparty providing the hedge to the institution is
contractually obliged to purchase from the institution on
that specific future date the long position referred to in
point (a).

Article 76
Index holdings of capital instruments

1. For the purposes of point (a) of Article 42, point (a) of
Article 45, point (a) of Article 57, point (a) of Article 59, point
(a) of Article 67 and point (a) of Article 69, institutions may
reduce the amount of a long position in a capital instrument by
the portion of an index that is made up of the same underlying
exposure that is being hedged, provided that the following
conditions are met:

(a) either both the long position being hedged and the short
position in an index used to hedge that long position are
held in the trading book or both are held in the non-trading
book;

(b) the positions referred to in point (a) are held at fair value on
the balance sheet of the institution;

(c) the short position referred to in point (a) qualifies as an
effective hedge under the internal control processes of the
institution;

d) the competent authorities assess the adequacy of the control
p quacy
processes referred to in point (c) on at least an annual basis
and are satisfied with their continuing appropriateness.

2. Where the competent authority has given its prior permis-
sion, an institution may use a conservative estimate of the
underlying exposure of the institution to capital instruments
included in indices as an alternative to an institution calculating
its exposure to the items referred to in either or both of points

(a) and (b):

(@) own Common Equity Tier 1, Additional Tier 1 and Tier 2
instruments included in indices;

(b) Common Equity Tier 1, Additional Tier 1 and Tier 2 instru-
ments of financial sector entities, included in indices.

3. Competent authorities shall grant the permission referred
to in paragraph 2 only where the institution has demonstrated
to their satisfaction that it would be operationally burdensome
for the institution to monitor its underlying exposure to the
items referred to in one or both of point (a) or (b) of paragraph
2, as applicable.

4. EBA shall develop draft regulatory technical standards to
specify:

(a) when an estimate used as an alternative to the calculation of
underlying exposure referred to in paragraph 2 is sufficiently
conservative;

(b) the meaning of operationally burdensome for the purposes
of paragraph 3.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 77
Conditions for reducing own funds

An institution shall require the prior permission of the compe-
tent authority to do either or both of the following:

(a) reduce, redeem or repurchase Common Equity Tier 1 instru-
ments issued by the institution in a manner that is
permitted under applicable national law;



L 321/64

Official Journal of the European Union

30.11.2013

(b) effect the call, redemption, repayment or repurchase of
Additional Tier 1 instruments or Tier 2 instruments as
applicable, prior to the date of their contractual maturity.

Article 78

Supervisory permission for reducing own funds

1. The competent authority shall grant permission for an
institution to reduce, repurchase, call or redeem Common
Equity Tier 1, Additional Tier 1 or Tier 2 instruments where
either of the following conditions is met:

(a) earlier than or at the same time as the action referred to in
Article 77, the institution replaces the instruments referred
to in Article 77 with own funds instruments of equal or
higher quality at terms that are sustainable for the income
capacity of the institution;

(b) the institution has demonstrated to the satisfaction of the
competent authority that the own funds of the institution
would, following the action in question, exceed the require-
ments laid down in Article 92(1) of this Regulation and the
combined buffer requirement as defined in point (6) of
Article 128 of Directive 2013/36/EU by a margin that the
competent authority may consider necessary on the basis of
Article 104(3) of Directive 2013/36/EU.

2. When assessing under point (a) of paragraph 1 the
sustainability of the replacement instruments for the income
capacity of the institution, competent authorities shall consider
the extent to which those replacement capital instruments
would be more costly for the institution than those they would
replace.

3. Where an institution takes an action referred to in point
(@) of Article 77 and the refusal of redemption of Common
Equity Tier 1 instruments referred to in Article 27 is prohibited
by applicable national law, the competent authority may waive
the conditions laid down in paragraph 1 of this Article provided
that the competent authority requires the institution to limit the
redemption of such instruments on an appropriate basis.

4. The competent authorities may permit institutions to
redeem Additional Tier 1 or Tier 2 instruments before five years
of the date of issue only where the conditions laid down in
paragraph 1 and point (a) or (b) of this paragraph are met:

(a) there is a change in the regulatory classification of those
instruments that would be likely to result in their exclusion
from own funds or reclassification as a lower quality form
of own funds, and both the following conditions are met:

(i) the competent authority considers such a change to be
sufficiently certain;

(ii) the institution demonstrates to the satisfaction of the
competent authorities that the regulatory reclassification
of those instruments was not reasonably foreseeable at
the time of their issuance;

(b) there is a change in the applicable tax treatment of those
instruments which the institution demonstrates to the satis-
faction of the competent authorities is material and was not
reasonably foreseeable at the time of their issuance.

5. EBA shall develop draft regulatory technical standards to
specify the following:

(a) the meaning of sustainable for the income capacity of the
institution;

(b) the appropriate bases of limitation of redemption referred
to in paragraph 3;

(c) the process and data requirements for an application by an
institution for the permission of the competent authority to
carry out an action listed in Article 77, including the
process to be applied in the case of redemption of shares
issued to members of cooperative societies, and the time
period for processing such an application.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 79

Temporary waiver of deduction from own funds

1. Where an institution holds capital instruments or has
granted subordinated loans, as applicable, that qualify as
Common Equity Tier 1, Additional Tier 1 or Tier 2 instruments
in a financial sector entity temporarily and the competent
authority deems those holdings to be for the purposes of a
financial assistance operation designed to reorganise and save
that entity, the competent authority may waive on a temporary
basis the provisions on deduction that would otherwise apply to
those instruments.

2. EBA shall develop draft regulatory technical standards to
specify the concept of temporary for the purposes of paragraph
1 and the conditions according to which a competent authority
may deem those temporary holdings to be for the purposes of a
financial assistance operation designed to reorganise and save a
relevant entity.
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EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 80
Continuing review of quality of own funds

1. EBA shall monitor the quality of own funds instruments
issued by institutions across the Union and shall notify the
Commission immediately where there is significant evidence of
those instruments not meeting the criteria set out in Article 28
or, where applicable, Article 29.

Competent authorities shall, without delay, upon request by
EBA, forward all information that EBA deems relevant
concerning new capital instruments issued in order to enable
EBA to monitor the quality of own funds instruments issued by
institutions across the Union.

2. A notification shall include the following:

(a) a detailed explanation of the nature and extent of the short-
fall identified;

(b) technical advice on the action by the Commission that EBA
considers to be necessary;

(c) significant developments in the methodology of EBA for
stress testing the solvency of institutions.

3. EBA shall provide technical advice to the Commission on
any significant changes it considers to be required to the defini-
tion of own funds as a result of any of the following:

(a) relevant developments in market standards or practice;
(b) changes in relevant legal or accounting standards;

(c) significant developments in the methodology of EBA for
stress testing the solvency of institutions.

4. EBA shall provide technical advice to the Commission by
1 January 2014 on possible treatments of unrealised gains
measured at fair value other than including them in Common
Equity Tier 1 without adjustment. Such recommendations shall
take into account relevant developments in international
accounting standards and in international agreements on
prudential standards for banks.

TITLE II

MINORITY INTEREST AND ADDITIONAL TIER 1 AND TIER 2
INSTRUMENTS ISSUED BY SUBSIDIARIES

Article 81

Minority interests that qualify for inclusion in consolidated
Common Equity Tier 1 capital

1. Minority interests shall comprise the sum of Common
Equity Tier 1 instruments, the share premium accounts related
to those instruments, retained earnings and other reserves of a
subsidiary where the following conditions are met:

(a) the subsidiary is one of the following:
(i) an institution;

(i) an undertaking that is subject by virtue of applicable
national law to the requirements of this Regulation and
Directive 2013/36/EU;

(b) the subsidiary is included fully in the consolidation pursuant
to Chapter 2 of Title Il of Part One;

(c) the Common Equity Tier 1 items, referred to in the intro-
ductory part of this paragraph are owned by persons other
than the undertakings included in the consolidation
pursuant to Chapter 2 of Title II of Part One.

2. Minority interests that are funded directly or indirectly,
through a special purpose entity or otherwise, by the parent
undertaking of the institution, or its subsidiaries shall not
qualify as consolidated Common Equity Tier 1 capital.

Article 82

Qualifying Additional Tier 1, Tier 1, Tier 2 capital and
qualifying own funds

Qualifying Additional Tier 1, Tier 1, Tier 2 capital and quali-
fying own funds shall comprise the minority interest, Additional
Tier 1 or Tier 2 instruments, as applicable, plus the related
retained earnings and share premium accounts, of a subsidiary
where the following conditions are met:

(a) the subsidiary is either of the following:
(i) an institution;

(i) an undertaking that is subject by virtue of applicable
national law to the requirements of this Regulation and
Directive 2013/36/EU;

(b) the subsidiary is included fully in the scope of consolidation
pursuant to Chapter 2 of Title I of Part One;
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(c) those instruments are owned by persons other than the
undertakings included in the consolidation pursuant to
Chapter 2 of Title II of Part One.

Article 83

Qualifying Additional Tier 1 and Tier 2 capital issued by a
special purpose entity

1. Additional Tier 1 and Tier 2 instruments issued by a
special purpose entity, and the related share premium accounts,
are included in qualifying Additional Tier 1, Tier 1 or Tier 2
capital or qualifying own funds, as applicable, only where the
following conditions are met:

(a) the special purpose entity issuing those instruments is
included fully in the consolidation pursuant to Chapter 2 of
Title IT of Part One;

(b) the instruments, and the related share premium accounts,
are included in qualifying Additional Tier 1 capital only
where the conditions laid down in Article 52(1) are satis-

fied;

(0 the instruments, and the related share premium accounts,
are included in qualifying Tier 2 capital only where the
conditions laid down in Article 63 are satisfied;

(d) the only asset of the special purpose entity is its investment
in the own funds of the parent undertaking or a subsidiary
thereof that is included fully in the consolidation pursuant
to Chapter 2 of Title II of Part One, the form of which satis-
fies the relevant conditions laid down in Articles 52(1) or
63, as applicable.

Where the competent authority considers the assets of a special
purpose entity other than its investment in the own funds of
the parent undertaking or a subsidiary thereof that is included
in the scope of consolidation pursuant to Chapter 2 of Title II
of Part One, to be minimal and insignificant for such an entity,
the competent authority may waive the condition specified in
point (d) of the first subparagraph.

2. EBA shall develop draft regulatory technical standards to
specify the types of assets that can relate to the operation of
special purpose entities and the concepts of minimal and insig-
nificant referred to in the second subparagraph of paragraph 1.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

Article 84

Minority interests included in consolidated Common
Equity Tier 1 capital

1. Institutions shall determine the amount of minority inter-
ests of a subsidiary that is included in consolidated Common
Equity Tier 1 capital by subtracting from the minority interests
of that undertaking the result of multiplying the amount
referred to in point (a) by the percentage referred to in point (b):

(a) the Common Equity Tier 1 capital of the subsidiary minus
the lower of the following:

(i) the amount of Common Equity Tier 1 capital of that
subsidiary required to meet the sum of the requirement
laid down in point (a) of Article 92(1), the requirements
referred to in Articles 458 and 459, the specific own
funds requirements referred to in Article 104 of Direc-
tive 2013/36/EU the combined buffer requirement
defined in point (6) of Article 128 of Directive
2013/36/EU, the requirements referred to in Article 500
and any additional local supervisory regulations in third
countries insofar as those requirements are to be met by
Common Equity Tier 1 capital;

(ii) the amount of consolidated Common Equity Tier 1
capital that relates to that subsidiary that is required on
a consolidated basis to meet the sum of the requirement
laid down in point (a) of Article 92(1), the requirements
referred to in Articles 458 and 459, the specific own
funds requirements referred to in Article 104 of Direc-
tive 2013/36/EU, the combined buffer requirement
defined in point (6) of Article 128 of Directive
2013/36(EU, the requirements referred to in Article 500
and any additional local supervisory regulations in third
countries insofar as those requirements are to be met by
Common Equity Tier 1 capital.

(b) the minority interests of the subsidiary expressed as a
percentage of all Common Equity Tier 1 instruments of that
undertaking plus the related share premium accounts,
retained earnings and other reserves.

2. The calculation referred to in paragraph 1 shall be under-
taken on a sub-consolidated basis for each subsidiary referred to
in Article 81(1).

An institution may choose not to undertake this calculation for
a subsidiary referred to in Article 81(1). Where an institution
takes such a decision, the minority interest of that subsidiary
may not be included in consolidated Common Equity Tier 1
capital.
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3. Where a competent authority derogates from the applica-
tion of prudential requirements on an individual basis, as laid
down in Article 7, minority interest within the subsidiaries to
which the waiver is applied shall not be recognised in own
funds at the sub-consolidated or at the consolidated level, as
applicable.

4. EBA shall develop draft regulatory technical standards to
specify the sub-consolidation calculation required in accordance
with paragraph 2 of this Article, Articles 85 and 87.

EBA shall submit those draft regulatory technical standards to
the Commission by 28 July 2013.

Power is delegated to the Commission to adopt the regulatory
technical standards referred to in the first subparagraph in
accordance with Articles 10 to 14 of Regulation (EU) No 1093/
2010.

5. Competent authorities may grant a waiver from the appli-
cation of this Article to a parent financial holding company that
satisfies all the following conditions:

(a) its principal activity is to acquire holdings;

(b) it is subject to prudential supervision on a consolidated
basis;

(c) it consolidates a subsidiary institution in which it has only a
minority holding by virtue of the control relationship
defined in Article 1 of Directive 83/349/EEC;

(d) more than 90 % of the consolidated required Common
Equity Tier 1 capital arises from the subsidiary institution
referred to in point c) calculated on a sub-consolidated
basis.

Where, after 28 June 2013, a parent financial holding company
that meets the conditions laid down in the first subparagraph
becomes a parent mixed financial holding company, competent
authorities may grant the waiver referred to in the first sub-
paragraph to that parent mixed financial holding company
provided that it meets the conditions laid down in that sub-
paragraph.

6. Where credit institutions permanently affiliated in a
network to a central body and institutions established within an
institutional protection scheme subject to the conditions laid
down in Article 113(7) have set up a cross-guarantee scheme
that provides that there is no current or foreseen material, prac-
tical or legal impediment to the transfer of the amount of own
funds above the regulatory requirements from the counterparty
to the credit institution, these institutions are exempted from
the provisions of this Article regarding deductions and may

recognise any minority interest arising within the cross-guar-
antee scheme in full.

Article 85

Qualifying Tier 1 instruments included in consolidated Tier
1 capital

1. Institutions shall determine the amount of qualifying Tier
1 capital of a subsidiary that is included in consolidated own
funds by subtracting from the qualifying Tier 1 capital of that
undertaking the result of multiplying the amount referred to in
point (a) by the percentage referred to in point (b):

(a) the Tier 1 capital of the subsidiary minus the lower of the
following:

(i) the amount of Tier 1 capital of the subsidiary required
to meet the sum of the requirement laid down in point
(b) of Article 92(1), the requirements referred to in Arti-
cles 458 and 459, the specific own funds requirements
referred to in Article 104 of Directive 2013/36/EU, the
combined buffer requirement defined in point (6) of
Article 128 of Directive 2013/36/EU, the requirements
referred to in Article 500 and any additional local super-
visory regulations in third countries insofar as those
requirements are to be met by Tier 1 Capital;

(ii) the amount of consolidated Tier 1 capital that relates to
the subsidiary that is required on a consolidated basis to
meet the sum of the requirement laid down in point (b)
of Article 92(1), the requirements referred to in Articles
458 and 459, the specific own funds requirements
referred to in Article 104 of Directive 2013/36/EU, the
combined buffer requirement defined in point (6) of
Article 128 of Directive 2013/36/EU, the requirements
referred to in Article 500 and any additional local super-
visory regulations in third countries insofar as those
requirements are to be met by Tier 1 Capital;

(b) the qualifying Tier 1 capital of the subsidiary expressed as a
percentage of all Tier 1 instruments of that undertaking
plus the related share premium accounts, retained earnings
and other reserves.

2. The calculation referred to in paragraph 1 shall be under-
taken on a sub-consolidated basis for each subsidiary referred to
in Article 81(1).

An institution may choose not to undertake this calculation for
a subsidiary referred to in Article 81(1). Where an institution
takes such a decision, the qualifying Tier 1 capital of that
subsidiary may not be included in consolidated Tier 1 capital.
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3. Where a competent authority derogates from the applica-
tion of prudential requirements on an individual basis, as laid
down in Article 7, Tier 1 instruments within the subsidiaries to
which the waiver is applied shall not be recognised as own
funds at the sub-consolidated or at the consolidated level, as
applicable.

Article 86

Qualifying Tier 1 capital included in consolidated Addi-
tional Tier 1 capital

Without prejudice to Article 84 (5) or (6), institutions shall
determine the amount of qualifying Tier 1 capital of a subsidiary
that is included in consolidated Additional Tier 1 capital by
subtracting from the qualifying Tier 1 capital of that under-
taking included in consolidated Tier 1 capital the minority inter-
ests of that undertaking that are included in consolidated
Common Equity Tier 1 capital.

Article 87
Qualifying own funds included in consolidated own funds

1. Institutions shall determine the amount of qualifying own
funds of a subsidiary that is included in consolidated own funds
by subtracting from the qualifying own funds of that under-
taking the result of multiplying the amount referred to in point
(a) by the percentage referred to in point (b):

(a) the own funds of the subsidiary minus the lower of the
following:

(i) the amount of own funds of the subsidiary required to
meet the sum of the requirement laid down in point (c)
of Article 92(1), the requirements referred to in Articles
458 and 459, the specific own funds requirements
referred to in Article 104 of Directive 2013/36/EU, the
combined buffer requirement defined in point (6) of
Article 128 of Directive 2013/36/EU, the requirements
referred to in Article 500 and any additional local super-
visory regulations in third countries;

(ii) the amount of own funds that relates to the subsidiary
that is required on a consolidated basis to meet the sum
of the requirement laid down in point (c) of Article 92
(1), the requirements referred to in Articles 458 and
459, the specific own funds requirements referred to in
Article 104 of Directiv