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Directive 2014/59/EU of the European Parliament and of the Council of 15 May
2014 establishing a framework for the recovery and resolution of credit institutions
and investment firms and amending Council Directive 82/891/EEC, and Directives

2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU,

2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No
648/2012, of the European Parliament and of the Council (Text with EEA relevance)

TITLE IV

RESOLUTION

CHAPTER IV

Resolution tools

Section 5

The bail-in tool

Subsection 3

Implementation of the bail-in tool

Article 46

Assessment of amount of bail-in

1 Member States shall ensure that, when applying the bail-in tool, resolution authorities
assess on the basis of a valuation that complies with Article 36 the aggregate of:
a where relevant, the amount by which eligible liabilities must be written down in order
to ensure that the net asset value of the institution under resolution is equal to zero; and
b where relevant, the amount by which eligible liabilities must be converted into shares or
other types of capital instruments in order to restore the Common Equity Tier 1 capital
ratio of either:

1) the institution under resolution; or
(i1) the bridge institution.
2 The assessment referred to in paragraph 1 of this Article shall establish the amount by

which eligible liabilities need to be written down or converted in order to restore the Common
Equity Tier 1 capital ratio of the institution under resolution or where applicable establish the
ratio of the bridge institution taking into account any contribution of capital by the resolution
financing arrangement pursuant to point (d) of Article 101(1) of this Directive, and to sustain
sufficient market confidence in the institution under resolution or the bridge institution and
enable it to continue to meet, for at least one year, the conditions for authorisation and to continue
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to carry out the activities for which it is authorised under Directive 2013/36/EU or Directive
2014/65/EU.

Where resolution authorities intend to use the asset separation tool referred to in Article
42, the amount by which eligible liabilities need to be reduced shall take into account a
prudent estimate of the capital needs of the asset management vehicle as appropriate.

3 Where capital has been written down in accordance with Articles 59 to 62 and bail-in
has been applied pursuant to Article 43(2) and the level of write-down based on the preliminary
valuation according to Article 36 is found to exceed requirements when assessed against the
definitive valuation according to Article 36(10), a write-up mechanism may be applied to
reimburse creditors and then shareholders to the extent necessary.

4 Resolution authorities shall establish and maintain arrangements to ensure that the
assessment and valuation is based on information about the assets and liabilities of the institution
under resolution that is as up to date and comprehensive as is reasonably possible.

Article 47

Treatment of shareholders in bail-in or write down or conversion of capital instruments

1 Member States shall ensure that, when applying the bail-in tool in Article 43(2) or
the write down or conversion of capital instruments in Article 59, resolution authorities take
in respect of shareholders and holders of other instruments of ownership one or both of the
following actions:

a cancel existing shares or other instruments of ownership or transfer them to bailed-in
creditors;

b provided that, in accordance to the valuation carried out under Article 36, the institution
under resolution has a positive net value, dilute existing shareholders and holders
of other instruments of ownership as a result of the conversion into shares or other
instruments of ownership of:

(1) relevant capital instruments issued by the institution pursuant to the power
referred to in Article 59(2); or

(i1) eligible liabilities issued by the institution under resolution pursuant to the
power referred to in point (f) of Article 63(1).

With regard to point (b) of the first subparagraph, the conversion shall be conducted at a
rate of conversion that severely dilutes existing holdings of shares or other instruments
of ownership.

2 The actions referred to in paragraph 1 shall also be taken in respect of shareholders and
holders of other instruments of ownership where the shares or other instruments of ownership
in question were issued or conferred in the following circumstances:

a pursuant to conversion of debt instruments to shares or other instruments of ownership
in accordance with contractual terms of the original debt instruments on the occurrence
of an event that preceded or occurred at the same time as the assessment by the
resolution authority that the institution or entity referred to in point (b), (c) or (d) of
Article 1(1) met the conditions for resolution;

b pursuant to the conversion of relevant capital instruments to Common Equity Tier 1
instruments pursuant to Article 60.



Directive 2014/59/EU of the European Parliament and of the Council of 15 May... 3
TITLE IV CHAPTER 1V Section 5 Subsection 3
Document Generated: 2023-08-28

Status: This is the original version (as it was originally adopted).

3 When considering which action to take in accordance with paragraph 1, resolution
authorities shall have regard to:

a the valuation carried out in accordance with Article 36;

b the amount by which the resolution authority has assessed that Common Equity Tier
1 items must be reduced and relevant capital instruments must be written down or
converted pursuant to Article 60(1); and

¢ the aggregate amount assessed by the resolution authority pursuant to Article 46.

4 By way of derogation from Articles 22 to 25 of Directive 2013/36/EU, the requirement
to give a notice in Article 26 of Directive 2013/36/EU, Article 10(3), Article 11(1) and(2) and
Articles 12 and 13of Directive 2014/65/EU and the requirement to give a notice in Article 11(3)
of Directive 2014/65/EU, where the application of the bail-in tool or the conversion of capital
instruments would result in the acquisition of or increase in a qualifying holding in an institution
as referred to in Article 22(1) of Directive 2013/36/EU or Article 11(1) of Directive 2014/65/
EU, competent authorities shall carry out the assessment required under those Articles in a
timely manner that does not delay the application of the bail-in tool or the conversion of capital
instruments, or prevent resolution action from achieving the relevant resolution objectives.

5 If the competent authority of that institution has not completed the assessment required
under paragraph 4 on the date of application of the bail-in tool or the conversion of capital
instruments, Article 38(9) shall apply to any acquisition of or increase in a qualifying holding
by an acquirer resulting from the application of the bail-in tool or the conversion of capital
instruments.

6 EBA shall, by 3 July 2016, issue guidelines, in accordance with Article 16 of
Regulation (EU) No 1093/2010, on the circumstances in which each of the actions referred to
in paragraph 1 of this Article would be appropriate, having regard to the factors specified in
paragraph 3 of this Article.

Article 48

Sequence of write down and conversion

1 Member States shall ensure that, when applying the bail-in tool, resolution authorities
exercise the write down and conversion powers, subject to any exclusions under Article 44(2)
and (3), meeting the following requirements:

a Common Equity Tier 1 items are reduced in accordance with point (a) of Article 60(1);

b if, and only if, the total reduction pursuant to point (a) is less than the sum of the amounts
referred to in points (b) and (¢) of Article 47(3), authorities reduce the principal amount
of Additional Tier 1 instruments to the extent required and to the extent of their capacity;

¢ if, and only if, the total reduction pursuant to points (a) and (b) is less than the sum of the
amounts referred to in points (b) and (c) of Article 47(3), authorities reduce the principal
amount of Tier 2 instruments to the extent required and to the extent of their capacity;

d if, and only if, the total reduction of shares or other instruments of ownership and
relevant capital instruments pursuant to points (a), (b) and (c) is less than the sum of the
amounts referred to in points (b) and (c) of Article 47(3), authorities reduce to the extent
required the principal amount of subordinated debt that is not Additional Tier 1 or Tier
2 capital in accordance with the hierarchy of claims in normal insolvency proceedings,
in conjunction with the write down pursuant to points (a), (b) and (c) to produce the
sum of the amounts referred to in points (b) and (c) of Article 47(3);

e if, and only if, the total reduction of shares or other instruments of ownership, relevant
capital instruments and eligible liabilities pursuant to points (a) to (d) of this paragraph
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is less than the sum of the amounts referred to in points (b) and (d) of Article 47(3),
authorities reduce to the extent required the principal amount of, or outstanding amount
payable in respect of, the rest of eligible liabilities in accordance with the hierarchy of
claims in normal insolvency proceedings, including the ranking of deposits provided
for in Article 108, pursuant to Article 44, in conjunction with the write down pursuant to
points (a), (b), (c) and (d) of this paragraph to produce the sum of the amounts referred
to in points (b) and (c) of Article 47(3).

2 When applying the write down or conversion powers, resolution authorities shall
allocate the losses represented by the sum of the amounts referred to in points (b) and (c) of
Article 47(3) equally between shares or other instruments of ownership and eligible liabilities
of the same rank by reducing the principal amount of, or outstanding amount payable in respect
of, those shares or other instruments of ownership and eligible liabilities to the same extent pro
rata to their value except where a different allocation of losses amongst liabilities of the same
rank is allowed in the circumstances specified in Article 44(3).

This paragraph shall not prevent liabilities which have been excluded from bail-in in
accordance with Article 44(2) and (3) from receiving more favourable treatment than
eligible liabilities which are of the same rank in normal insolvency proceedings.

3 Before applying the write down or conversion referred to in point (e) of paragraph 1,
resolution authorities shall convert or reduce the principal amount on instruments referred to in
points (b), (c) and (d) of paragraph 1 when those instruments contain the following terms and
have not already been converted:

a terms that provide for the principal amount of the instrument to be reduced on the
occurrence of any event that refers to the financial situation, solvency or levels of own
funds of the institution or entity referred to in point (b), (c) or (d) of Article 1(1);

b terms that provide for the conversion of the instruments to shares or other instruments
of ownership on the occurrence of any such event.

4 Where the principal amount of an instrument has been reduced, but not to zero, in
accordance with terms of the kind referred to in point (a) of paragraph 3 before the application
of the bail-in pursuant to paragraph 1, resolution authorities shall apply the write-down and
conversion powers to the residual amount of that principal in accordance with paragraph 1.

5 When deciding on whether liabilities are to be written down or converted into equity,
resolution authorities shall not convert one class of liabilities, while a class of liabilities that is
subordinated to that class remains substantially unconverted into equity or not written down,
unless otherwise permitted under Article 44(2) and (3).

6 For the purposes of this Article, EBA shall, by 3 January 2016, issue guidelines in
accordance with Article 16 of Regulation (EU) No 1093/2010 for any interpretation relating
to the interrelationship between the provisions of this Directive and those of Regulation (EU)
No 575/2013 and Directive 2013/36/EU.

Article 49
Derivatives
1 Member States shall ensure that this Article is complied with when resolution
authorities apply the write-down and conversion powers to liabilities arising from derivatives.

2 Resolution authorities shall exercise the write-down and conversion powers in relation
to a liability arising from a derivative only upon or after closing-out the derivatives. Upon
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entry into resolution, resolution authorities shall be empowered to terminate and close out any
derivative contract for that purpose.

Where a derivative liability has been excluded from the application of the bail-in tool
under Article 44(3), resolution authorities shall not be obliged to terminate or close out
the derivative contract.

3 Where derivative transactions are subject to a netting agreement, the resolution
authority or an independent valuer shall determine as part of the valuation under Article 36
the liability arising from those transactions on a net basis in accordance with the terms of the
agreement.

4 Resolution authorities shall determine the value of liabilities arising from derivatives
in accordance with the following:
a appropriate methodologies for determining the value of classes of derivatives, including
transactions that are subject to netting agreements;
b principles for establishing the relevant point in time at which the value of a derivative
position should be established; and
¢ appropriate methodologies for comparing the destruction in value that would arise from
the close out and bail-in of derivatives with the amount of losses that would be borne
by derivatives in a bail-in.

5 EBA, after consulting the European Supervisory Authority (European Securities and
Markets Authority) (‘ESMA”), established by Regulation (EU) No 1095/2010, shall develop
draft regulatory technical standards specifying methodologies and the principles referred to in
points (a), (b) and (c) of paragraph 4 on the valuation of liabilities arising from derivatives.

In relation to derivative transactions that are subject to a netting agreement, EBA shall
take into account the methodology for close-out set out in the netting agreement.

EBA shall submit those draft regulatory technical standards to the Commission by 3
January 2016.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1093/2010.

Article 50

Rate of conversion of debt to equity

1 Member States shall ensure that, when resolution authorities exercise the powers
specified in Article 59(3) and point (f) of Article 63(1), they may apply a different conversion
rate to different classes of capital instruments and liabilities in accordance with one or both of
the principles referred to in paragraphs 2 and 3 of this Article.

2 The conversion rate shall represent appropriate compensation to the affected creditor
for any loss incurred by virtue of the exercise of the write down and conversion powers.

3 When different conversion rates are applied according to paragraph 1, the conversion
rate applicable to liabilities that are considered to be senior under applicable insolvency law
shall be higher than the conversion rate applicable to subordinated liabilities.

4 EBA shall, by 3 January 2016, issue guidelines in accordance with Article 16 of
Regulation (EU) No 1093/2010 on the setting of conversion rates.
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Those guidelines shall indicate, in particular, how affected creditors may be
appropriately compensated by means of the conversion rate, and the relative conversion
rates that might be appropriate to reflect the priority of senior liabilities under applicable
insolvency law.

Article 51

Recovery and reorganisation measures to accompany bail-in

1 Member States shall ensure that, where resolution authorities apply the bail-in tool to
recapitalise an institution or entity referred to in point (b), (c) or (d) of Article 1(1) in accordance
with point (a) of Article 43(2), arrangements are adopted to ensure that a business reorganisation
plan for that institution or entity is drawn up and implemented in accordance with Article 52.

2 The arrangements referred to in paragraph 1 of this Article may include the
appointment by the resolution authority of a person or persons appointed in accordance with
Article 72(1) with the objective of drawing up and implementing the business reorganisation
plan required by Article 52.

Article 52

Business reorganisation plan

1 Member States shall require that, within one month after the application of the bail-
in tool to an institution or entity referred to in point (b), (c) or (d) of Article 1(1) in accordance
with point (a) of Article 43(2), the management body or the person or persons appointed in
accordance with Article 72(1) shall draw up and submit to the resolution authority, a business
reorganisation plan that satisfies the requirements of paragraphs 4 and 5 of this Article. Where
the Union State aid framework is applicable, Member States shall ensure that such a plan is
compatible with the restructuring plan that the institution or entity referred to in point (b), (c)
or (d) of Article 1(1) is required to submit to the Commission under that framework.

2 When the bail-in tool in point (a) of Article 43(2) is applied to two or more group
entities, the business reorganisation plan shall be prepared by the Union parent institution and
cover all of the institutions in the group in accordance with the procedure specified in Articles 7
and 8 and shall be submitted to the group-level resolution authority. The group-level resolution
authority shall communicate the plan to other resolution authorities concerned and to EBA.

3 In exceptional circumstances, and if it is necessary for achieving the resolution
objectives, the resolution authority may extend the period in paragraph 1 up to a maximum of
two months since the application of the bail-in tool.

Where the business reorganisation plan is required to be notified within the Union State
aid framework, the resolution authority may extend the period in paragraph 1 up to a
maximum of two months since the application of the bail-in tool or until the deadline
laid down by the Union State aid framework, whichever occurs earlier.

4 A business reorganisation plan shall set out measures aiming to restore the long-term
viability of the institution or entity referred to in point (b), (c) or (d) of Article 1(1) or parts of its
business within a reasonable timescale. Those measures shall be based on realistic assumptions
as to the economic and financial market conditions under which the institution or entity referred
to in point (b), (¢) or (d) of Article 1(1) will operate.
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The business reorganisation plan shall take account, inter alia, of the current state
and future prospects of the financial markets, reflecting best-case and worst-case
assumptions, including a combination of events allowing the identification of the
institution’s main vulnerabilities. Assumptions shall be compared with appropriate
sector-wide benchmarks.

5 A business reorganisation plan shall include at least the following elements:

a a detailed diagnosis of the factors and problems that caused the institution or entity
referred to in point (b), (¢) or (d) of Article 1(1) to fail or to be likely to fail, and the
circumstances that led to its difficulties;

b adescription of the measures aiming to restore the long-term viability of the institution
or entity referred to in point (b), (c) or (d) of Article 1(1) that are to be adopted;

c atimetable for the implementation of those measures.

6 Measures aiming to restore the long-term viability of an institution or entity referred
to in point (b), (¢) or (d) of Article 1(1) may include:
a the reorganisation of the activities of the institution or entity referred to in point (b),
(c) or (d) of Article 1(1);
changes to the operational systems and infrastructure within the institution;
the withdrawal from loss-making activities;
the restructuring of existing activities that can be made competitive;
the sale of assets or of business lines.

o oo o

7 Within one month of the date of submission of the business reorganisation plan, the
relevant resolution authority shall assess the likelihood that the plan, if implemented, will restore
the long-term viability of the institution or entity referred to in point (b), (c) or (d) of Article
1(1). The assessment shall be completed in agreement with the relevant competent authority.

If the resolution authority and the competent authority are satisfied that the plan would
achieve that objective, the resolution authority shall approve the plan.

8 If the resolution authority is not satisfied that the plan would achieve the objective
referred to in paragraph 7, the resolution authority, in agreement with the competent authority,
shall notify the management body or the person or persons appointed in accordance with Article
72(1) of its concerns and require the amendment of the plan in a way that addresses those
concerns.

9 Within two weeks from the date of receipt of the notification referred to in paragraph
8, the management body or the person or persons appointed in accordance with Article 72(1)
shall submit an amended plan to the resolution authority for approval. The resolution authority
shall assess the amended plan, and shall notify the management body or the person or persons
appointed in accordance with Article 72(1) within one week whether it is satisfied that the plan,
as amended, addresses the concerns notified or whether further amendment is required.

10 The management body or the person or persons appointed in accordance with Article
72(1) shall implement the reorganisation plan as agreed by the resolution authority and
competent authority, and shall submit a report to the resolution authority at least every six
months on progress in the implementation of the plan.

11 The management body or the person or persons appointed in accordance with Article
72(1) shall revise the plan if, in the opinion of the resolution authority with the agreement of
the competent authority, it is necessary to achieve the aim referred to in paragraph 4, and shall
submit any such revision to the resolution authority for approval.
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12 EBA shall develop draft regulatory technical standards to specify further:

a the minimum elements that should be included in a business reorganisation plan
pursuant to paragraph 5; and

b the minimum contents of the reports pursuant to paragraph 10.

EBA shall submit those draft regulatory technical standards to the Commission by 3
January 2016.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1093/2010.

13 EBA shall, by 3 January 2016, issue guidelines in accordance with Article 16
of Regulation (EU) No 1093/2010 to specify further the minimum criteria that a business
reorganisation plan is to fulfil for approval by the resolution authority pursuant to paragraph 7.

14 Taking into account, where appropriate, experience acquired in the application of the
guidelines referred to in paragraph 13, EBA may develop draft regulatory technical standards
in order to specify further the minimum criteria that a business reorganisation plan is to fulfil
for approval by the resolution authority pursuant to paragraph 7.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1093/2010.



