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Directive 2009/72/EC of the European Parliament and of the Council
of 13 July 2009 concerning common rules for the internal market in

electricity and repealing Directive 2003/54/EC (Text with EEA relevance)

CHAPTER III

GENERATION

Article 7

Authorisation procedure for new capacity

1 For the construction of new generating capacity, Member States shall adopt an
authorisation procedure, which shall be conducted in accordance with objective, transparent and
non-discriminatory criteria.

2 Member States shall lay down the criteria for the grant of authorisations for the
construction of generating capacity in their territory. In determining appropriate criteria,
Member States shall consider:

a the safety and security of the electricity system, installations and associated equipment;
b the protection of public health and safety;
c the protection of the environment;
d land use and siting;
e the use of public ground;
f energy efficiency;
g the nature of the primary sources;
h the characteristics particular to the applicant, such as technical, economic and financial

capabilities;
i compliance with measures adopted pursuant to Article 3;
j the contribution of the generating capacity to meeting the overall Community target of

at least a 20 % share of energy from renewable sources in the Community’s gross final
consumption of energy in 2020 referred to in Article 3(1) of Directive 2009/28/EC of
the European Parliament and of the Council of 23 April 2009 on the promotion of the
use of energy from renewable sources(1); and

k the contribution of generating capacity to reducing emissions.

3 Member States shall ensure that specific authorisation procedures exist for small
decentralised and/or distributed generation, which take into account their limited size and
potential impact.

Member States may set guidelines for that specific authorisation procedure. National
regulatory authorities or other competent national authorities including planning
authorities shall review those guidelines and may recommend amendments thereto.

Where Member States have established particular land use permit procedures applying
to major new infrastructure projects in generation capacity, Member States shall, where
appropriate, include the construction of new generation capacity within the scope of
those procedures and shall implement them in a non-discriminatory manner and within
an appropriate time-frame.
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4 The authorisation procedures and criteria shall be made public. Applicants shall be
informed of the reasons for any refusal to grant an authorisation. Those reasons shall be
objective, non-discriminatory, well-founded and duly substantiated. Appeal procedures shall be
made available to the applicant.

Article 8

Tendering for new capacity

1 Member States shall ensure the possibility, in the interests of security of supply, of
providing for new capacity or energy efficiency/demand-side management measures through
a tendering procedure or any procedure equivalent in terms of transparency and non-
discrimination, on the basis of published criteria. Those procedures may, however, be launched
only where, on the basis of the authorisation procedure, the generating capacity to be built or
the energy efficiency/demand-side management measures to be taken are insufficient to ensure
security of supply.

2 Member States may ensure the possibility, in the interests of environmental protection
and the promotion of infant new technologies, of tendering for new capacity on the basis of
published criteria. Such tendering may relate to new capacity or to energy efficiency/demand-
side management measures. A tendering procedure may, however, be launched only where, on
the basis of the authorisation procedure the generating capacity to be built or the measures to
be taken, are insufficient to achieve those objectives.

3 Details of the tendering procedure for means of generating capacity and energy
efficiency/demand-side management measures shall be published in the Official Journal of the
European Union at least six months prior to the closing date for tenders.

The tender specifications shall be made available to any interested undertaking
established in the territory of a Member State so that it has sufficient time in which to
submit a tender.

With a view to ensuring transparency and non-discrimination, the tender specifications
shall contain a detailed description of the contract specifications and of the procedure to
be followed by all tenderers and an exhaustive list of criteria governing the selection of
tenderers and the award of the contract, including incentives, such as subsidies, which
are covered by the tender. Those specifications may also relate to the fields referred to
in Article 7(2).

4 In invitations to tender for the requisite generating capacity, consideration must also
be given to electricity supply offers with long-term guarantees from existing generating units,
provided that additional requirements can be met in this way.

5 Member States shall designate an authority or a public or private body independent
from electricity generation, transmission, distribution and supply activities, which may be
a regulatory authority referred to in Article 35(1), to be responsible for the organisation,
monitoring and control of the tendering procedure referred to in paragraphs 1 to 4 of this
Article. Where a transmission system operator is fully independent from other activities not
relating to the transmission system in ownership terms, the transmission system operator may
be designated as the body responsible for organising, monitoring and controlling the tendering
procedure. That authority or body shall take all necessary steps to ensure confidentiality of the
information contained in the tenders.
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(1) OJ L 140, 5.6.2009, p. 16.

https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2009.140.01.0016.01.ENG

