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Directive 2008/115/EC of the European Parliament and of the Council
of 16 December 2008 on common standards and procedures in

Member States for returning illegally staying third-country nationals

CHAPTER IV

DETENTION FOR THE PURPOSE OF REMOVAL

Article 15

Detention

1 Unless other sufficient but less coercive measures can be applied effectively in a
specific case, Member States may only keep in detention a third-country national who is the
subject of return procedures in order to prepare the return and/or carry out the removal process,
in particular when:

a there is a risk of absconding or
b the third-country national concerned avoids or hampers the preparation of return or the

removal process.

Any detention shall be for as short a period as possible and only maintained as long as
removal arrangements are in progress and executed with due diligence.

2 Detention shall be ordered by administrative or judicial authorities.

Detention shall be ordered in writing with reasons being given in fact and in law.

When detention has been ordered by administrative authorities, Member States shall:
a either provide for a speedy judicial review of the lawfulness of detention to be decided

on as speedily as possible from the beginning of detention;
b or grant the third-country national concerned the right to take proceedings by means

of which the lawfulness of detention shall be subject to a speedy judicial review to be
decided on as speedily as possible after the launch of the relevant proceedings. In such
a case Member States shall immediately inform the third-country national concerned
about the possibility of taking such proceedings.

The third-country national concerned shall be released immediately if the detention is
not lawful.

3 In every case, detention shall be reviewed at reasonable intervals of time either on
application by the third-country national concerned or ex officio. In the case of prolonged
detention periods, reviews shall be subject to the supervision of a judicial authority.

4 When it appears that a reasonable prospect of removal no longer exists for legal or
other considerations or the conditions laid down in paragraph 1 no longer exist, detention ceases
to be justified and the person concerned shall be released immediately.

5 Detention shall be maintained for as long a period as the conditions laid down in
paragraph 1 are fulfilled and it is necessary to ensure successful removal. Each Member State
shall set a limited period of detention, which may not exceed six months.
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6 Member States may not extend the period referred to in paragraph 5 except for a
limited period not exceeding a further twelve months in accordance with national law in cases
where regardless of all their reasonable efforts the removal operation is likely to last longer
owing to:

a a lack of cooperation by the third-country national concerned, or
b delays in obtaining the necessary documentation from third countries.

Article 16

Conditions of detention

1 Detention shall take place as a rule in specialised detention facilities. Where a Member
State cannot provide accommodation in a specialised detention facility and is obliged to resort
to prison accommodation, the third-country nationals in detention shall be kept separated from
ordinary prisoners.

2 Third-country nationals in detention shall be allowed — on request — to establish in
due time contact with legal representatives, family members and competent consular authorities.

3 Particular attention shall be paid to the situation of vulnerable persons. Emergency
health care and essential treatment of illness shall be provided.

4 Relevant and competent national, international and non-governmental organisations
and bodies shall have the possibility to visit detention facilities, as referred to in paragraph 1,
to the extent that they are being used for detaining third-country nationals in accordance with
this Chapter. Such visits may be subject to authorisation.

5 Third-country nationals kept in detention shall be systematically provided with
information which explains the rules applied in the facility and sets out their rights and
obligations. Such information shall include information on their entitlement under national law
to contact the organisations and bodies referred to in paragraph 4.

Article 17

Detention of minors and families

1 Unaccompanied minors and families with minors shall only be detained as a measure
of last resort and for the shortest appropriate period of time.

2 Families detained pending removal shall be provided with separate accommodation
guaranteeing adequate privacy.

3 Minors in detention shall have the possibility to engage in leisure activities, including
play and recreational activities appropriate to their age, and shall have, depending on the length
of their stay, access to education.

4 Unaccompanied minors shall as far as possible be provided with accommodation in
institutions provided with personnel and facilities which take into account the needs of persons
of their age.

5 The best interests of the child shall be a primary consideration in the context of the
detention of minors pending removal.
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Article 18

Emergency situations

1 In situations where an exceptionally large number of third-country nationals to be
returned places an unforeseen heavy burden on the capacity of the detention facilities of a
Member State or on its administrative or judicial staff, such a Member State may, as long as
the exceptional situation persists, decide to allow for periods for judicial review longer than
those provided for under the third subparagraph of Article 15(2) and to take urgent measures in
respect of the conditions of detention derogating from those set out in Articles 16(1) and 17(2).

2 When resorting to such exceptional measures, the Member State concerned shall
inform the Commission. It shall also inform the Commission as soon as the reasons for applying
these exceptional measures have ceased to exist.

3 Nothing in this Article shall be interpreted as allowing Member States to derogate
from their general obligation to take all appropriate measures, whether general or particular, to
ensure fulfilment of their obligations under this Directive.


