Status: EU Directives are being published on this site to aid cross referencing from UK legislation. After
IP completion day (31 December 2020 11pm) no further amendments will be applied to this version.

Directive 2008/115/EC of the European Parliament and of the Council
of 16 December 2008 on common standards and procedures in
Member States for returning illegally staying third-country nationals

CHAPTER II

TERMINATION OF ILLEGAL STAY

Article 6

Return decision

1 Member States shall issue a return decision to any third-country national staying
illegally on their territory, without prejudice to the exceptions referred to in paragraphs 2 to 5.

2 Third-country nationals staying illegally on the territory of a Member State and
holding a valid residence permit or other authorisation offering a right to stay issued by another
Member State shall be required to go to the territory of that other Member State immediately. In
the event of non-compliance by the third-country national concerned with this requirement, or
where the third-country national’s immediate departure is required for reasons of public policy
or national security, paragraph 1 shall apply.

3 Member States may refrain from issuing a return decision to a third-country national
staying illegally on their territory if the third-country national concerned is taken back by another
Member State under bilateral agreements or arrangements existing on the date of entry into
force of this Directive. In such a case the Member State which has taken back the third-country
national concerned shall apply paragraph 1.

4 Member States may at any moment decide to grant an autonomous residence permit or
other authorisation offering a right to stay for compassionate, humanitarian or other reasons to
a third-country national staying illegally on their territory. In that event no return decision shall
be issued. Where a return decision has already been issued, it shall be withdrawn or suspended
for the duration of validity of the residence permit or other authorisation offering a right to stay.

5 If a third-country national staying illegally on the territory of a Member State is the
subject of a pending procedure for renewing his or her residence permit or other authorisation
offering a right to stay, that Member State shall consider refraining from issuing a return
decision, until the pending procedure is finished, without prejudice to paragraph 6.

6 This Directive shall not prevent Member States from adopting a decision on the ending
of a legal stay together with a return decision and/or a decision on a removal and/or entry ban
in a single administrative or judicial decision or act as provided for in their national legislation,
without prejudice to the procedural safeguards available under Chapter III and under other
relevant provisions of Community and national law.

Article 7

Voluntary departure

1 A return decision shall provide for an appropriate period for voluntary departure of
between seven and thirty days, without prejudice to the exceptions referred to in paragraphs 2



2 Directive 2008/115/EC of the European Parliament and of the Council of 16 December-..
CHAPTER 11
Document Generated: 2023-10-31
Status: EU Directives are being published on this site to aid cross referencing from UK legislation. After
IP completion day (31 December 2020 11pm) no further amendments will be applied to this version.

and 4. Member States may provide in their national legislation that such a period shall be granted
only following an application by the third-country national concerned. In such a case, Member
States shall inform the third-country nationals concerned of the possibility of submitting such
an application.

The time period provided for in the first subparagraph shall not exclude the possibility
for the third-country nationals concerned to leave earlier.

2 Member States shall, where necessary, extend the period for voluntary departure by an
appropriate period, taking into account the specific circumstances of the individual case, such
as the length of stay, the existence of children attending school and the existence of other family
and social links.

3 Certain obligations aimed at avoiding the risk of absconding, such as regular reporting
to the authorities, deposit of an adequate financial guarantee, submission of documents or the
obligation to stay at a certain place may be imposed for the duration of the period for voluntary
departure.

4 If there is a risk of absconding, or if an application for a legal stay has been dismissed
as manifestly unfounded or fraudulent, or if the person concerned poses a risk to public policy,
public security or national security, Member States may refrain from granting a period for
voluntary departure, or may grant a period shorter than seven days.

Article 8

Removal

1 Member States shall take all necessary measures to enforce the return decision if
no period for voluntary departure has been granted in accordance with Article 7(4) or if the
obligation to return has not been complied with within the period for voluntary departure granted
in accordance with Article 7.

2 If a Member State has granted a period for voluntary departure in accordance with
Article 7, the return decision may be enforced only after the period has expired, unless a risk as
referred to in Article 7(4) arises during that period.

3 Member States may adopt a separate administrative or judicial decision or act ordering
the removal.

4 Where Member States use — as a last resort — coercive measures to carry out the
removal of a third-country national who resists removal, such measures shall be proportionate
and shall not exceed reasonable force. They shall be implemented as provided for in national
legislation in accordance with fundamental rights and with due respect for the dignity and
physical integrity of the third-country national concerned.

5 In carrying out removals by air, Member States shall take into account the Common

Guidelines on security provisions for joint removals by air annexed to Decision 2004/573/EC.

6 Member States shall provide for an effective forced-return monitoring system.
Article 9

Postponement of removal

1 Member States shall postpone removal:
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a when it would violate the principle of non-refoulement, or
b for as long as a suspensory effect is granted in accordance with Article 13(2).

2 Member States may postpone removal for an appropriate period taking into account
the specific circumstances of the individual case. Member States shall in particular take into
account:

a the third-country national’s physical state or mental capacity;

b technical reasons, such as lack of transport capacity, or failure of the removal due to
lack of identification.

3 If a removal is postponed as provided for in paragraphs 1 and 2, the obligations set
out in Article 7(3) may be imposed on the third-country national concerned.

Article 10

Return and removal of unaccompanied minors

1 Before deciding to issue a return decision in respect of an unaccompanied minor,
assistance by appropriate bodies other than the authorities enforcing return shall be granted with
due consideration being given to the best interests of the child.

2 Before removing an unaccompanied minor from the territory of a Member State, the
authorities of that Member State shall be satisfied that he or she will be returned to a member
of his or her family, a nominated guardian or adequate reception facilities in the State of return.

Article 11
Entry ban

1 Return decisions shall be accompanied by an entry ban:
a if no period for voluntary departure has been granted, or
b if the obligation to return has not been complied with.

In other cases return decisions may be accompanied by an entry ban.

2 The length of the entry ban shall be determined with due regard to all relevant
circumstances of the individual case and shall not in principle exceed five years. It may however
exceed five years if the third-country national represents a serious threat to public policy, public
security or national security.

3 Member States shall consider withdrawing or suspending an entry ban where a third-
country national who is the subject of an entry ban issued in accordance with paragraph 1,
second subparagraph, can demonstrate that he or she has left the territory of a Member State in
full compliance with a return decision.

Victims of trafficking in human beings who have been granted a residence permit
pursuant to Council Directive 2004/81/EC of 29 April 2004 on the residence permit
issued to third-country nationals who are victims of trafficking in human beings or who
have been the subject of an action to facilitate illegal immigration, who cooperate with
the competent authorities” shall not be subject of an entry ban without prejudice to
paragraph 1, first subparagraph, point (b), and provided that the third-country national
concerned does not represent a threat to public policy, public security or national
security.
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Member States may refrain from issuing, withdraw or suspend an entry ban in individual
cases for humanitarian reasons.

Member States may withdraw or suspend an entry ban in individual cases or certain
categories of cases for other reasons.

4 Where a Member State is considering issuing a residence permit or other authorisation
offering a right to stay to a third-country national who is the subject of an entry ban issued by
another Member State, it shall first consult the Member State having issued the entry ban and
shall take account of its interests in accordance with Article 25 of the Convention implementing
the Schengen Agreement®.

5 Paragraphs 1 to 4 shall apply without prejudice to the right to international protection,
as defined in Article 2(a) of Council Directive 2004/83/EC of 29 April 2004 on minimum
standards for the qualification and status of third country nationals or stateless persons as
refugees or as persons who otherwise need international protection and the content of the
protection granted®, in the Member States.
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