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Commission Directive 2006/73/EC of 10 August 2006 implementing Directive
2004/39/EC of the European Parliament and of the Council as regards

organisational requirements and operating conditions for investment firms and
defined terms for the purposes of that Directive (Text with EEA relevance)

CHAPTER III

OPERATING CONDITIONS FOR INVESTMENT FIRMS

SECTION 3

Assessment of suitability and appropriateness

Article 35

(Article 19(4) of Directive 2004/39/EC)Assessment of suitability

1 Member States shall ensure that investment firms obtain from clients or potential
clients such information as is necessary for the firm to understand the essential facts about the
client and to have a reasonable basis for believing, giving due consideration to the nature and
extent of the service provided, that the specific transaction to be recommended, or entered into
in the course of providing a portfolio management service, satisfies the following criteria:

a it meets the investment objectives of the client in question;
b it is such that the client is able financially to bear any related investment risks consistent

with his investment objectives;
c it is such that the client has the necessary experience and knowledge in order to

understand the risks involved in the transaction or in the management of his portfolio.

2 Where an investment firm provides an investment service to a professional client it
shall be entitled to assume that, in relation to the products, transactions and services for which it
is so classified, the client has the necessary level of experience and knowledge for the purposes
of paragraph 1(c).

Where that investment service consists in the provision of investment advice to a
professional client covered by Section 1 of Annex II to Directive 2004/39/EC, the
investment firm shall be entitled to assume for the purposes of paragraph 1(b) that
the client is able financially to bear any related investment risks consistent with the
investment objectives of that client.

3 The information regarding the financial situation of the client or potential client shall
include, where relevant, information on the source and extent of his regular income, his assets,
including liquid assets, investments and real property, and his regular financial commitments.

4 The information regarding the investment objectives of the client or potential client
shall include, where relevant, information on the length of time for which the client wishes to
hold the investment, his preferences regarding risk taking, his risk profile, and the purposes of
the investment.

5 Where, when providing the investment service of investment advice or portfolio
management, an investment firm does not obtain the information required under Article 19(4)
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of Directive 2004/39/EC, the firm shall not recommend investment services or financial
instruments to the client or potential client.

Article 36

(Article 19(5) of Directive 2004/39/EC)Assessment of appropriateness

Member States shall require investment firms, when assessing whether an investment
service as referred to in Article 19(5) of Directive 2004/39/EC is appropriate for a client,
to determine whether that client has the necessary experience and knowledge in order
to understand the risks involved in relation to the product or investment service offered
or demanded.

For those purposes, an investment firm shall be entitled to assume that a professional
client has the necessary experience and knowledge in order to understand the risks
involved in relation to those particular investment services or transactions, or types of
transaction or product, for which the client is classified as a professional client.

Article 37

(Article 19(4) and (5) of Directive 2004/39/EC)Provisions
common to the assessment of suitability or appropriateness

1 Member States shall ensure that the information regarding a client's or potential
client's knowledge and experience in the investment field includes the following, to the extent
appropriate to the nature of the client, the nature and extent of the service to be provided and
the type of product or transaction envisaged, including their complexity and the risks involved:

a the types of service, transaction and financial instrument with which the client is
familiar;

b the nature, volume, and frequency of the client's transactions in financial instruments
and the period over which they have been carried out;

c the level of education, and profession or relevant former profession of the client or
potential client.

2 An investment firm shall not encourage a client or potential client not to provide
information required for the purposes of Article 19(4) and (5) of Directive 2004/39/EC.

3 An investment firm shall be entitled to rely on the information provided by its clients
or potential clients unless it is aware or ought to be aware that the information is manifestly out
of date, inaccurate or incomplete.

Article 38

(first indent of Article 19(6) of Directive 2004/39/
EC)Provision of services in non-complex instruments

A financial instrument which is not specified in the first indent of Article 19(6) of
Directive 2004/39/EC shall be considered as non-complex if it satisfies the following
criteria:

(a) it does not fall within Article 4(1)(18)(c) of, or points (4) to (10) of Section C of
Annex I to, Directive 2004/39/EC;
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(b) there are frequent opportunities to dispose of, redeem, or otherwise realise that
instrument at prices that are publicly available to market participants and that are either
market prices or prices made available, or validated, by valuation systems independent
of the issuer;

(c) it does not involve any actual or potential liability for the client that exceeds the cost
of acquiring the instrument;

(d) adequately comprehensive information on its characteristics is publicly available and
is likely to be readily understood so as to enable the average retail client to make an
informed judgment as to whether to enter into a transaction in that instrument.

Article 39

(Article 19(1) and 19(7) of Directive 2004/39/EC)Retail client agreement

Member States shall require an investment firm that provides an investment service
other than investment advice to a new retail client for the first time after the date of
application of this Directive to enter into a written basic agreement, in paper or another
durable medium, with the client setting out the essential rights and obligations of the
firm and the client.

The rights and duties of the parties to the agreement may be incorporated by reference
to other documents or legal texts.


