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Directive 2003/98/EC of the European Parliament and of the Council
of 17 November 2003 on the re-use of public sector information

DIRECTIVE 2003/98/EC OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL

of 17 November 2003

on the re-use of public sector information

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 95
thereof,

Having regard to the proposal from the Commission(1),

Having regard to the opinion of the European Economic and Social Committee(2),

Having regard to the opinion of the Committee of the Regions(3),

Acting in accordance with the procedure set out in Article 251 of the Treaty(4),

Whereas:

(1) The Treaty provides for the establishment of an internal market and of a system ensuring
that competition in the internal market is not distorted. Harmonisation of the rules and
practices in the Member States relating to the exploitation of public sector information
contributes to the achievement of these objectives.

(2) The evolution towards an information and knowledge society influences the life of
every citizen in the Community, inter alia, by enabling them to gain new ways of
accessing and acquiring knowledge.

(3) Digital content plays an important role in this evolution. Content production has given
rise to rapid job creation in recent years and continues to do so. Most of these jobs are
created in small emerging companies.

(4) The public sector collects, produces, reproduces and disseminates a wide range of
information in many areas of activity, such as social, economic, geographical, weather,
tourist, business, patent and educational information.

(5) One of the principal aims of the establishment of an internal market is the creation of
conditions conducive to the development of Community-wide services. Public sector
information is an important primary material for digital content products and services
and will become an even more important content resource with the development
of wireless content services. Broad cross-border geographical coverage will also be
essential in this context. Wider possibilities of re-using public sector information should
inter alia allow European companies to exploit its potential and contribute to economic
growth and job creation.
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(6) There are considerable differences in the rules and practices in the Member States
relating to the exploitation of public sector information resources, which constitute
barriers to bringing out the full economic potential of this key document resource.
Traditional practice in public sector bodies in exploiting public sector information
has developed in very disparate ways. That should be taken into account. Minimum
harmonisation of national rules and practices on the re-use of public sector documents
should therefore be undertaken, in cases where the differences in national regulations
and practices or the absence of clarity hinder the smooth functioning of the internal
market and the proper development of the information society in the Community.

(7) Moreover, without minimum harmonisation at Community level, legislative activities
at national level, which have already been initiated in a number of Member States in
order to respond to the technological challenges, might result in even more significant
differences. The impact of such legislative differences and uncertainties will become
more significant with the further development of the information society, which has
already greatly increased cross-border exploitation of information.

(8) A general framework for the conditions governing re-use of public sector documents
is needed in order to ensure fair, proportionate and non-discriminatory conditions for
the re-use of such information. Public sector bodies collect, produce, reproduce and
disseminate documents to fulfil their public tasks. Use of such documents for other
reasons constitutes a re-use. Member States' policies can go beyond the minimum
standards established in this Directive, thus allowing for more extensive re-use.

(9) This Directive does not contain an obligation to allow re-use of documents. The
decision whether or not to authorise re-use will remain with the Member States or the
public sector body concerned. This Directive should apply to documents that are made
accessible for re-use when public sector bodies license, sell, disseminate, exchange or
give out information. To avoid cross-subsidies, re-use should include further use of
documents within the organisation itself for activities falling outside the scope of its
public tasks. Activities falling outside the public task will typically include supply of
documents that are produced and charged for exclusively on a commercial basis and in
competition with others in the market. The definition of ‘document’ is not intended to
cover computer programmes. The Directive builds on the existing access regimes in the
Member States and does not change the national rules for access to documents. It does
not apply in cases in which citizens or companies can, under the relevant access regime,
only obtain a document if they can prove a particular interest. At Community level,
Articles 41 (right to good administration) and 42 of the Charter of Fundamental Rights
of the European Union recognise the right of any citizen of the Union and any natural or
legal person residing or having its registered office in a Member State to have access to
European Parliament, Council and Commission documents. Public sector bodies should
be encouraged to make available for re-use any documents held by them. Public sector
bodies should promote and encourage re-use of documents, including official texts of
a legislative and administrative nature in those cases where the public sector body has
the right to authorise their re-use.
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(10) The definitions of ‘public sector body’ and ‘body governed by public law’ are taken
from the public procurement Directives (92/50/EEC(5), 93/36/EEC(6) and 93/37/EEC(7)

and 98/4/EC(8)). Public undertakings are not covered by these definitions.

(11) This Directive lays down a generic definition of the term ‘document’, in line with
developments in the information society. It covers any representation of acts, facts or
information — and any compilation of such acts, facts or information — whatever
its medium (written on paper, or stored in electronic form or as a sound, visual or
audiovisual recording), held by public sector bodies. A document held by a public sector
body is a document where the public sector body has the right to authorise re-use.

(12) The time limit for replying to requests for re-use should be reasonable and in line
with the equivalent time for requests to access the document under the relevant access
regimes. Reasonable time limits throughout the Union will stimulate the creation of new
aggregated information products and services at pan-European level. Once a request for
re-use has been granted, public sector bodies should make the documents available in a
timeframe that allows their full economic potential to be exploited. This is particularly
important for dynamic content (e.g. traffic data), the economic value of which depends
on the immediate availability of the information and of regular updates. Should a licence
be used, the timely availability of documents may be a part of the terms of the licence.

(13) The possibilities for re-use can be improved by limiting the need to digitise paper-based
documents or to process digital files to make them mutually compatible. Therefore,
public sector bodies should make documents available in any pre-existing format
or language, through electronic means where possible and appropriate. Public sector
bodies should view requests for extracts from existing documents favourably when
to grant such a request would involve only a simple operation. Public sector bodies
should not, however, be obliged to provide an extract from a document where this
involves disproportionate effort. To facilitate re-use, public sector bodies should make
their own documents available in a format which, as far as possible and appropriate, is
not dependent on the use of specific software. Where possible and appropriate, public
sector bodies should take into account the possibilities for the re-use of documents by
and for people with disabilities.

(14) Where charges are made, the total income should not exceed the total costs of collecting,
producing, reproducing and disseminating documents, together with a reasonable return
on investment, having due regard to the self-financing requirements of the public
sector body concerned, where applicable. Production includes creation and collation,
and dissemination may also include user support. Recovery of costs, together with a
reasonable return on investment, consistent with applicable accounting principles and
the relevant cost calculation method of the public sector body concerned, constitutes
an upper limit to the charges, as any excessive prices should be precluded. The upper
limit for charges set in this Directive is without prejudice to the right of Member States
or public sector bodies to apply lower charges or no charges at all, and Member States
should encourage public sector bodies to make documents available at charges that do
not exceed the marginal costs for reproducing and disseminating the documents.
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(15) Ensuring that the conditions for re-use of public sector documents are clear and publicly
available is a pre-condition for the development of a Community-wide information
market. Therefore all applicable conditions for the re-use of the documents should be
made clear to the potential re-users. Member States should encourage the creation of
indices accessible on line, where appropriate, of available documents so as to promote
and facilitate requests for re-use. Applicants for re-use of documents should be informed
of available means of redress relating to decisions or practices affecting them. This will
be particularly important for SMEs which may not be familiar with interactions with
public sector bodies from other Member States and corresponding means of redress.

(16) Making public all generally available documents held by the public sector —
concerning not only the political process but also the legal and administrative process —
is a fundamental instrument for extending the right to knowledge, which is a basic
principle of democracy. This objective is applicable to institutions at every level, be it
local, national or international.

(17) In some cases the re-use of documents will take place without a licence being agreed.
In other cases a licence will be issued imposing conditions on the re-use by the
licensee dealing with issues such as liability, the proper use of documents, guaranteeing
non-alteration and the acknowledgement of source. If public sector bodies license
documents for re-use, the licence conditions should be fair and transparent. Standard
licences that are available online may also play an important role in this respect.
Therefore Member States should provide for the availability of standard licences.

(18) If the competent authority decides to no longer make available certain documents for
re-use, or to cease updating these documents, it should make these decisions publicly
known, at the earliest opportunity, via electronic means whenever possible.

(19) Conditions for re-use should be non-discriminatory for comparable categories of re-
use. This should, for example, not prevent the exchange of information between public
sector bodies free of charge for the exercise of public tasks, whilst other parties are
charged for the re-use of the same documents. Neither should it prevent the adoption of
a differentiated charging policy for commercial and non-commercial re-use.

(20) Public sector bodies should respect competition rules when establishing the principles
for re-use of documents avoiding as far as possible exclusive agreements between
themselves and private partners. However, in order to provide a service of general
economic interest, an exclusive right to re-use specific public sector documents may
sometimes be necessary. This may be the case if no commercial publisher would publish
the information without such an exclusive right.

(21) This Directive should be implemented and applied in full compliance with the principles
relating to the protection of personal data in accordance with Directive 95/46/EC of
the European Parliament and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and of the free movement
of such data(9).

(22) The intellectual property rights of third parties are not affected by this Directive. For
the avoidance of doubt, the term ‘intellectual property rights’ refers to copyright and
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related rights only (including sui generis forms of protection). This Directive does not
apply to documents covered by industrial property rights, such as patents, registered
designs and trademarks. The Directive does not affect the existence or ownership of
intellectual property rights of public sector bodies, nor does it limit the exercise of
these rights in any way beyond the boundaries set by this Directive. The obligations
imposed by this Directive should apply only insofar as they are compatible with the
provisions of international agreements on the protection of intellectual property rights,
in particular the Berne Convention for the Protection of Literary and Artistic Works
(the Berne Convention) and the Agreement on Trade-Related Aspects of Intellectual
Property Rights (the TRIPS Agreement). Public sector bodies should, however, exercise
their copyright in a way that facilitates re-use.

(23) Tools that help potential re-users to find documents available for re-use and the
conditions for re-use can facilitate considerably the cross-border use of public sector
documents. Member States should therefore ensure that practical arrangements are in
place that help re-users in their search for documents available for re-use. Assets lists,
accessible preferably online, of main documents (documents that are extensively re-
used or that have the potential to be extensively re-used), and portal sites that are linked
to decentralised assets lists are examples of such practical arrangements.

(24) This Directive is without prejudice to Directive 2001/29/EC of the European Parliament
and of the Council of 22 May 2001 on the harmonisation of certain aspects of
copyright and related rights in the information society(10) and Directive 96/9/EC of the
European Parliament and of the Council of 11 March 1996 on the legal protection of
databases(11). It spells out the conditions within which public sector bodies can exercise
their intellectual property rights in the internal information market when allowing re-
use of documents.

(25) Since the objectives of the proposed action, namely to facilitate the creation of
Community-wide information products and services based on public sector documents,
to enhance an effective cross-border use of public sector documents by private
companies for added-value information products and services and to limit distortions of
competition on the Community market, cannot be sufficiently achieved by the Member
States and can therefore, in view of the intrinsic Community scope and impact of
the said action, be better achieved at Community level, the Community may adopt
measures, in accordance with the principle of subsidiarity as set out in Article 5
of the Treaty. In accordance with the principle of proportionality, as set out in that
Article, this Directive does not go beyond what is necessary in order to achieve those
objectives. This Directive should achieve minimum harmonisation, thereby avoiding
further disparities between the Member States in dealing with the re-use of public sector
documents,
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