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Directive 2002/20/EC of the European Parliament and of the Council
of 7 March 2002 on the authorisation of electronic communications

networks and services (Authorisation Directive) (repealed)

DIRECTIVE 2002/20/EC OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL

of 7 March 2002

on the authorisation of electronic communications
networks and services (Authorisation Directive) (repealed)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 95
thereof,

Having regard to the proposal from the Commission(1),

Having regard to the opinion of the Economic and Social Committee(2),

Acting in accordance with the procedure laid down in Article 251 of the Treaty(3),

Whereas:

(1) The outcome of the public consultation on the 1999 review of the regulatory framework
for electronic communications, as reflected in the Commission communication of 26
April 2000, and the findings reported by the Commission in its communications on
the fifth and sixth reports on the implementation of the telecommunications regulatory
package, has confirmed the need for a more harmonised and less onerous market
access regulation for electronic communications networks and services throughout the
Community.

(2) Convergence between different electronic communications networks and services and
their technologies requires the establishment of an authorisation system covering all
comparable services in a similar way regardless of the technologies used.

(3) The objective of this Directive is to create a legal framework to ensure the freedom
to provide electronic communications networks and services, subject only to the
conditions laid down in this Directive and to any restrictions in conformity with Article
46(1) of the Treaty, in particular measures regarding public policy, public security and
public health.

(4) This Directive covers authorisation of all electronic communications networks and
services whether they are provided to the public or not. This is important to ensure
that both categories of providers may benefit from objective, transparent, non-
discriminatory and proportionate rights, conditions and procedures.

(5) This Directive only applies to the granting of rights to use radio frequencies where
such use involves the provision of an electronic communications network or service,
normally for remuneration. The self-use of radio terminal equipment, based on the
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non-exclusive use of specific radio frequencies by a user and not related to an
economic activity, such as use of a citizen's band by radio amateurs, does not consist
of the provision of an electronic communications network or service and is therefore
not covered by this Directive. Such use is covered by the Directive 1999/5/EC of
the European Parliament and of the Council of 9 March 1999 on radio equipment
and telecommunications terminal equipment and the mutual recognition of their
conformity(4).

(6) Provisions regarding the free movement of conditional access systems and the free
provision of protected services based on such systems are laid down in Directive 98/84/
EC of the European Parliament and of the Council of 20 November 1998 on the legal
protection of services based on, or consisting of, conditional access(5). The authorisation
of such systems and services therefore does not need to be covered by this Directive.

(7) The least onerous authorisation system possible should be used to allow the provision of
electronic communications networks and services in order to stimulate the development
of new electronic communications services and pan-European communications
networks and services and to allow service providers and consumers to benefit from the
economies of scale of the single market.

(8) Those aims can be best achieved by general authorisation of all electronic
communications networks and services without requiring any explicit decision or
administrative act by the national regulatory authority and by limiting any procedural
requirements to notification only. Where Member States require notification by
providers of electronic communication networks or services when they start their
activities, they may also require proof of such notification having been made by
means of any legally recognised postal or electronic acknowledgement of receipt of
the notification. Such acknowledgement should in any case not consist of or require an
administrative act by the national regulatory authority to which the notification must
be made.

(9) It is necessary to include the rights and obligations of undertakings under general
authorisations explicitly in such authorisations in order to ensure a level playing field
throughout the Community and to facilitate cross-border negotiation of interconnection
between public communications networks.

(10) The general authorisation entitles undertakings providing electronic communications
networks and services to the public to negotiate interconnection under the conditions of
Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002
on access to, and interconnection of, electronic communication networks and associated
facilities (Access Directive)(6). Undertakings providing electronic communications
networks and services other than to the public can negotiate interconnection on
commercial terms.

(11) The granting of specific rights may continue to be necessary for the use of radio
frequencies and numbers, including short codes, from the national numbering plan.
Rights to numbers may also be allocated from a European numbering plan, including for
example the virtual country code ‘3883’ which has been attributed to member countries
of the European Conference of Post and Telecommunications (CEPT). Those rights of
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use should not be restricted except where this is unavoidable in view of the scarcity of
radio frequencies and the need to ensure the efficient use thereof.

(12) This Directive does not prejudice whether radio frequencies are assigned directly to
providers of electronic communication networks or services or to entities that use
these networks or services. Such entities may be radio or television broadcast content
providers. Without prejudice to specific criteria and procedures adopted by Member
States to grant rights of use for radio frequencies to providers of radio or television
broadcast content services, to pursue general interest objectives in conformity with
Community law, the procedure for assignment of radio frequencies should in any event
be objective, transparent, non-discriminatory and proportionate. In accordance with
case law of the Court of Justice, any national restrictions on the rights guaranteed by
Article 49 of the Treaty should be objectively justified, proportionate and not exceed
what is necessary to achieve general interest objectives as defined by Member States in
conformity with Community law. The responsibility for compliance with the conditions
attached to the right to use a radio frequency and the relevant conditions attached to the
general authorisation should in any case lie with the undertaking to whom the right of
use for the radio frequency has been granted.

(13) As part of the application procedure for granting rights to use a radio frequency, Member
States may verify whether the applicant will be able to comply with the conditions
attached to such rights. For this purpose the applicant may be requested to submit the
necessary information to prove his ability to comply with these conditions. Where such
information is not provided, the application for the right to use a radio frequency may
be rejected.

(14) Member States are neither obliged to grant nor prevented from granting rights to use
numbers from the national numbering plan or rights to install facilities to undertakings
other than providers of electronic communications networks or services.

(15) The conditions, which may be attached to the general authorisation and to the specific
rights of use, should be limited to what is strictly necessary to ensure compliance with
requirements and obligations under Community law and national law in accordance
with Community law.

(16) In the case of electronic communications networks and services not provided to the
public it is appropriate to impose fewer and lighter conditions than are justified for
electronic communications networks and services provided to the public.

(17) Specific obligations which may be imposed on providers of electronic communications
networks and services in accordance with Community law by virtue of their significant
market power as defined in Directive 2002/21/EC of the European Parliament and
of the Council of 7 March 2002 on a common regulatory framework for electronic
communications networks and services (Framework Directive)(7) should be imposed
separately from the general rights and obligations under the general authorisation.

(18) The general authorisation should only contain conditions which are specific to the
electronic communications sector. It should not be made subject to conditions which
are already applicable by virtue of other existing national law which is not specific to
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the electronic communications sector. Nevertheless, the national regulatory authorities
may inform network operators and service providers about other legislation concerning
their business, for instance through references on their websites.

(19) The requirement to publish decisions on the granting of rights to use frequencies or
numbers may be fulfilled by making these decisions publicly accessible via a website.

(20) The same undertaking, for example a cable operator, can offer both an electronic
communications service, such as the conveyance of television signals, and services not
covered under this Directive, such as the commercialisation of an offer of sound or
television broadcasting content services, and therefore additional obligations can be
imposed on this undertaking in relation to its activity as a content provider or distributor,
according to provisions other than those of this Directive, without prejudice to the list
of conditions laid in the Annex to this Directive.

(21) When granting rights of use for radio frequencies, numbers or rights to install facilities,
the relevant authorities may inform the undertakings to whom they grant such rights of
the relevant conditions in the general authorisation.

(22) Where the demand for radio frequencies in a specific range exceeds their availability,
appropriate and transparent procedures should be followed for the assignment of such
frequencies in order to avoid any discrimination and optimise use of those scarce
resources.

(23) National regulatory authorities should ensure, in establishing criteria for competitive or
comparative selection procedures, that the objectives in Article 8 of Directive 2002/21/
EC (Framework Directive) are met. It would therefore not be contrary to this Directive
if the application of objective, non-discriminatory and proportionate selection criteria
to promote the development of competition would have the effect of excluding certain
undertakings from a competitive or comparative selection procedure for a particular
radio frequency.

(24) Where the harmonised assignment of radio frequencies to particular undertakings
has been agreed at European level, Member States should strictly implement such
agreements in the granting of rights of use of radio frequencies from the national
frequency usage plan.

(25) Providers of electronic communications networks and services may need a confirmation
of their rights under the general authorisation with respect to interconnection and rights
of way, in particular to facilitate negotiations with other, regional or local, levels of
government or with service providers in other Member States. For this purpose the
national regulatory authorities should provide declarations to undertakings either upon
request or alternatively as an automatic response to a notification under the general
authorisation. Such declarations should not by themselves constitute entitlements to
rights nor should any rights under the general authorisation or rights of use or the
exercise of such rights depend upon a declaration.

(26) Where undertakings find that their applications for rights to install facilities have not
been dealt with in accordance with the principles set out in Directive 2002/21/EC
(Framework Directive) or where such decisions are unduly delayed, they should have
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the right to appeal against decisions or delays in such decisions in accordance with that
Directive.

(27) The penalties for non-compliance with conditions under the general authorisation
should be commensurate with the infringement. Save in exceptional circumstances,
it would not be proportionate to suspend or withdraw the right to provide electronic
communications services or the right to use radio frequencies or numbers where
an undertaking did not comply with one or more of the conditions under the
general authorisation. This is without prejudice to urgent measures which the relevant
authorities of the Member States may need to take in case of serious threats to public
safety, security or health or to economic and operational interests of other undertakings.
This Directive should also be without prejudice to any claims between undertakings for
compensation for damages under national law.

(28) Subjecting service providers to reporting and information obligations can be
cumbersome, both for the undertaking and for the national regulatory authority
concerned. Such obligations should therefore be proportionate, objectively justified and
limited to what is strictly necessary. It is not necessary to require systematic and regular
proof of compliance with all conditions under the general authorisation or attached to
rights of use. Undertakings have a right to know the purposes for which the information
they should provide will be used. The provision of information should not be a condition
for market access. For statistical purposes a notification may be required from providers
of electronic communication networks or services when they cease activities.

(29) This Directive should be without prejudice to Member States' obligations to provide
any information necessary for the defence of Community interests within the context
of international agreements. This Directive should also be without prejudice to
any reporting obligations under legislation which is not specific to the electronic
communications sector such as competition law.

(30) Administrative charges may be imposed on providers of electronic communications
services in order to finance the activities of the national regulatory authority in
managing the authorisation system and for the granting of rights of use. Such charges
should be limited to cover the actual administrative costs for those activities. For this
purpose transparency should be created in the income and expenditure of national
regulatory authorities by means of annual reporting about the total sum of charges
collected and the administrative costs incurred. This will allow undertakings to verify
that administrative costs and charges are in balance.

(31) Systems for administrative charges should not distort competition or create barriers for
entry into the market. With a general authorisation system it will no longer be possible
to attribute administrative costs and hence charges to individual undertakings except
for the granting of rights to use numbers, radio frequencies and for rights to install
facilities. Any applicable administrative charges should be in line with the principles of
a general authorisation system. An example of a fair, simple and transparent alternative
for these charge attribution criteria could be a turnover related distribution key. Where
administrative charges are very low, flat rate charges, or charges combining a flat rate
basis with a turnover related element could also be appropriate.
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(32) In addition to administrative charges, usage fees may be levied for the use of radio
frequencies and numbers as an instrument to ensure the optimal use of such resources.
Such fees should not hinder the development of innovative services and competition
in the market. This Directive is without prejudice to the purpose for which fees for
rights of use are employed. Such fees may for instance be used to finance activities of
national regulatory authorities that cannot be covered by administrative charges. Where,
in the case of competitive or comparative selection procedures, fees for rights of use for
radio frequencies consist entirely or partly of a one-off amount, payment arrangements
should ensure that such fees do not in practice lead to selection on the basis of criteria
unrelated to the objective of ensuring optimal use of radio frequencies. The Commission
may publish on a regular basis benchmark studies with regard to best practices for the
assignment of radio frequencies, the assignment of numbers or the granting of rights
of way.

(33) Member States may need to amend rights, conditions, procedures, charges and fees
relating to general authorisations and rights of use where this is objectively justified.
Such changes should be duly notified to all interested parties in good time, giving them
adequate opportunity to express their views on any such amendments.

(34) The objective of transparency requires that service providers, consumers and other
interested parties have easy access to any information regarding rights, conditions,
procedures, charges, fees and decisions concerning the provision of electronic
communications services, rights of use of radio frequencies and numbers, rights to
install facilities, national frequency usage plans and national numbering plans. The
national regulatory authorities have an important task in providing such information and
keeping it up to date. Where such rights are administered by other levels of government
the national regulatory authorities should endeavour to create a user-friendly instrument
for access to information regarding such rights.

(35) The proper functioning of the single market on the basis of the national authorisation
regimes under this Directive should be monitored by the Commission.

(36) In order to arrive at a single date of application of all elements of the new regulatory
framework for the electronic communications sector, it is important that the process of
national transposition of this Directive and of alignment of the existing licences with
the new rules take place in parallel. However, in specific cases where the replacement
of authorisations existing on the date of entry into force of this Directive by the general
authorisation and the individual rights of use in accordance with this Directive would
lead to an increase in the obligations for service providers operating under an existing
authorisation or to a reduction of their rights, Member States may avail themselves of
an additional nine months after the date of application of this Directive for alignment
of such licences, unless this would have a negative effect on the rights and obligations
of other undertakings.

(37) There may be circumstances under which the abolition of an authorisation condition
regarding access to electronic communications networks would create serious hardship
for one or more undertakings that have benefited from the condition. In such cases
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further transitional arrangements may be granted by the Commission, upon request by
a Member State.

(38) Since the objectives of the proposed action, namely the harmonisation and
simplification of electronic communications rules and conditions for the authorisation
of networks and services cannot be sufficiently achieved by the Member States and
can therefore, by reason of the scale and effects of the action, be better achieved at
Community level, the Community may adopt measures in accordance with the principle
of subsidiarity as set out in Article 5 of the Treaty. In accordance with the principle
of proportionality, as set out in that Article, this Directive does not go beyond what is
necessary for those objectives,

HAVE ADOPTED THIS DIRECTIVE:
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(6) See page 7 of this Official Journal.
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