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▼B
COUNCIL DIRECTIVE

of 10 June 1991

on prevention of the use of the financial system for the purpose of
money laundering

(91 /308/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic
Community, and in particular Article 57 (2), first and third sentences,
and Article 100a thereof,

Having regard to the proposal from the Commission (1),

In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and Social Committee (3),

Whereas when credit and financial institutions are used to launder
proceeds from criminal activities (hereinafter referred to as ‘money
laundering’), the soundness and stability of the institution concerned and
confidence in the financial system as a whole could be seriously
jeopardized, thereby losing the trust of the public;

Whereas lack of Community action against money laundering could lead
Member States, for the purpose of protecting their financial systems, to
adopt measures which could be inconsistent with completion of the
single market; whereas, in order to facilitate their criminal activities,
launderers could try to take advantage of the freedom of capital
movement and freedom to supply financial services which the integrated
financial area involves, if certain coordinating measures are not adopted
at Community level;

Whereas money laundering has an evident influence on the rise of
organized crime in general and drug trafficking in particular; whereas
there is more and more awareness that combating money laundering is
one of the most effective means of opposing this form of criminal
activity, which constitutes a particular threat to Member States'
societies;

Whereas money laundering must be combated mainly by penal means
and within the framework of international cooperation among judicial
and law enforcement authorities, as has been undertaken, in the field of
drugs, by the United Nations Convention Against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, adopted on 19 December
1988 in Vienna (hereinafter referred to as the ‘Vienna Convention’) and
more generally in relation to all criminal activities, by the Council of
Europe Convention on laundering, tracing, seizure and confiscation of
proceeds of crime, opened for signature on 8 November 1990 in
Strasbourg;

Whereas a penal approach should, however, not be the only way to
combat money laundering, since the financial system can play a highly
effective role; whereas reference must be made in this context to the
recommendation of the Council of Europe of 27 June 1980 and to the
declaration of principles adopted in December 1988 in Basle by the
banking supervisory authorities of the Group of Ten, both of which
constitute major steps towards preventing the use of the financial system
for money laundering;

Whereas money laundering is usually carried out in an international
context so that the criminal origin of the funds can be better disguised;
whereas measures exclusively adopted at a national level, without taking
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account of international coordination and cooperation, would have very
limited effects;

Whereas any measures adopted by the Community in this field should be
consistent with other action undertaken in other international fora;
whereas in this respect any Community action should take particular
account of the recommendations adopted by the financial action task
force on money laundering, set up in July 1989 by the Paris summit of
the seven most developed countries;

Whereas the European Parliament has requested, in several resolutions,
the establishment of a global Community programme to combat drug
trafficking, including provisions on prevention of money laundering;

Whereas for the purposes of this Directive the definition of money
laundering is taken from that adopted in the Vienna Convention;
whereas, however, since money laundering occurs not only in relation to
the proceeds of drug-related offences but also in relation to the proceeds
of other criminal activities (such as organized crime and terrorism), the
Member States should, within the meaning of their legislation, extend
the effects of the Directive to include the proceeds of such activities, to
the extent that they are likely to result in laundering operations justifying
sanctions on that basis;

Whereas prohibition of money laundering in Member States' legislation
backed by appropriate measures and penalties is a necessary condition
for combating this phenomenon;

Whereas ensuring that credit and financial institutions require identifica-
tion of their customers when entering into business relations or
conducting transactions, exceeding certain thresholds, are necessary to
avoid launderers' taking advantage of anonymity to carry out their
criminal activities; whereas such provisions must also be extended, as
far as possible, to any beneficial owners;

Whereas credit and financial institutions must keep for at least five years
copies or references of the identification documents required as well as
supporting evidence and records consisting of documents relating to
transactions or copies thereof similarly admissible in court proceedings
under the applicable national legislation for use as evidence in any
investigation into money laundering;

Whereas ensuring that credit and financial institutions examine with
special attention any transaction which they regard as particularly likely,
by its nature, to be related to money laundering is necessary in order to
preserve the soundness and integrity of the financial system as well as to
contribute to combating this phenomenon; whereas to this end they
should pay special attention to transactions with third countries which do
not apply comparable standards against money laundering to those
established by the Community or to other equivalent standards set out by
international fora and endorsed by the Community;

Whereas, for those purposes, Member States may ask credit and
financial institutions to record in writing the results of the examination
they are required to carry out and to ensure that those results are
available to the authorities responsible for efforts to eliminate money
laundering;

Whereas preventing the financial system from being used for money
laundering is a task which cannot be carried out by the authorities
responsible for combating this phenomenon without the cooperation of
credit and financial institutions and their supervisory authorities;
whereas banking secrecy must be lifted in such cases; whereas a
mandatory system of reporting suspicious transactions which ensures
that information is transmitted to the abovementioned authorities
without alerting the customers concerned, is the most effective way to
accomplish such cooperation; whereas a special protection clause is
necessary to exempt credit and financial institutions, their employees
and their directors from responsibility for breaching restrictions on
disclosure of information;

Whereas the information received by the authorities pursuant to this
Directive may be used only in connection with combating money
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laundering; whereas Member States may nevertheless provide that this
information may be used for other purposes;

Whereas establishment by credit and financial institutions of procedures
of internal control and training programmes in this field are
complementary provisions without which the other measures contained
in this Directive could become ineffective;

Whereas, since money laundering can be carried out not only through
credit and financial institutions but also through other types of
professions and categories of undertakings, Member States must extend
the provisions of this Directive in whole or in part, to include those
professions and undertakings whose activities are particularly likely to
be used for money laundering purposes;

Whereas it is important that the Member States should take particular
care to ensure that coordinated action is taken in the Community where
there are strong grounds for believing that professions or activities the
conditions governing the pursuit of which have been harmonized at
Community level are being used for laundering money;

Whereas the effectiveness of efforts to eliminate money laundering is
particularly dependent on the close coordination and harmonization of
national implementing measures; whereas such coordination and
harmonization which is being carried out in various international bodies
requires, in the Community context, cooperation between Member
States and the Commission in the framework of a contact committee;

Whereas it is for each Member State to adopt appropriate measures and
to penalize infringement of such measures in an appropriate manner to
ensure full application of this Directive,

HAS ADOPTED THIS DIRECTIVE:

Article 1

For the purpose of this Directive:

(A) Credit institution means a credit institution, as defined in Article
1(1) first subparagraph of Directive 2000/12/EC (1) and includes
branches within the meaning of Article 1(3) of that Directive and
located in the Community, of credit institutions having their head
offices inside or outside the Community;

(B) ‘Financial institution’ means:

1. an undertaking other than a credit institution whose principal
activity is to carry out one or more of the operations included in
numbers 2 to 12 and number 14 of the list set out in Annex I to
Directive 2000/12/EC; these include the activities of currency
exchange offices (bureaux de change) and of money transmis-
sion/remittance offices;

2. an insurance company duly authorised in accordance with
Directive 79/267/EEC (2), insofar as it carries out activities
covered by that Directive;

3. an investment firm as defined in Article 1(2) of Directive 93/22/
EEC (3);

4. a collective investment undertaking marketing its units or shares.

This definition of financial institution includes branches located in
the Community of financial institutions, whose head offices are
inside or outside the Community,
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(C) ‘Money laundering’ means the following conduct when committed

intentionally:

— the conversion or transfer of property, knowing that such
property is derived from criminal activity or from an act of
participation in such activity, for the purpose of concealing or
disguising the illicit origin of the property or of assisting any
person who is involved in the commission of such activity to
evade the legal consequences of his action;

— the concealment or disguise of the true nature, source, location,
disposition, movement, rights with respect to, or ownership of
property, knowing that such property is derived from criminal
activity or from an act of participation in such activity;

— the acquisition, possession or use of property, knowing, at the
time of receipt, that such property was derived from criminal
activity or from an act of participation in such activity;

— participation in, association to commit, attempts to commit and
aiding, abetting, facilitating and counselling the commission of
any of the actions mentioned in the foregoing indents.

Knowledge, intent or purpose required as an element of the
abovementioned activities may be inferred from objective factual
circumstances.

Money laundering shall be regarded as such even where the
activities which generated the property to be laundered were carried
out in the territory of another Member State or in that of a third
country.

(D) ‘Property’ means assets of every kind, whether corporeal or
incorporeal, movable or immovable, tangible or intangible, and
legal documents or instruments evidencing title to or interests in
such assets.

(E) ‘Criminal activity’ means any kind of criminal involvement in the
commission of a serious crime.

Serious crimes are, at least:

— any of the offences defined in Article 3(1)(a) of the Vienna
Convention;

— the activities of criminal organisations as defined in Article 1 of
Joint Action 98/733/JHA (1);

— fraud, at least serious, as defined in Article 1(1) and Article 2 of
the Convention on the protection of the European Communities'
financial interests (2);

— corruption;
— an offence which may generate substantial proceeds and which

is punishable by a severe sentence of imprisonment in
accordance with the penal law of the Member State.
Member States shall before 15 December 2004 amend the
definition provided for in this indent in order to bring this
definition into line with the definition of serious crime of Joint
Action 98/699/JHA. The Council invites the Commission to
present before 15 December 2004 a proposal for a Directive
amending in that respect this Directive.

Member States may designate any other offence as a criminal
activity for the purposes of this Directive.

(F) ‘Competent authorities’ means the national authorities empowered
by law or regulation to supervise the activity of any of the
institutions or persons subject to this Directive.

Article 2

Member States shall ensure that money laundering as defined in this
Directive is prohibited.
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Article 2a

Member States shall ensure that the obligations laid down in this
Directive are imposed on the following institutions:

1. credit institutions as defined in point A of Article 1;

2. financial institutions as defined in point B of Article 1;

and on the following legal or natural persons acting in the exercise of
their professional activities:

3. auditors, external accountants and tax advisors;

4. real estate agents;

5. notaries and other independent legal professionals, when they
participate, whether:

(a) by assisting in the planning or execution of transactions for their
client concerning the

(i) buying and selling of real property or business entities;

(ii) managing of client money, securities or other assets;

(iii) opening or management of bank, savings or securities
accounts;

(iv) organisation of contributions necessary for the creation,
operation or management of companies;

(v) creation, operation or management of trusts, companies or
similar structures;

(b) or by acting on behalf of and for their client in any financial or
real estate transaction;

6. dealers in high-value goods, such as precious stones or metals, or
works of art, auctioneers, whenever payment is made in cash, and in
an amount of EUR 15 000 or more;

7. casinos.

Article 3

1. Member States shall ensure that the institutions and persons
subject to this Directive require identification of their customers by
means of supporting evidence when entering into business relations,
particularly, in the case of the institutions, when opening an account or
savings accounts, or when offering safe custody facilities.

2. The identification requirement shall also apply for any transaction
with customers other than those referred to in paragraph 1, involving a
sum amounting to EUR 15 000 or more, whether the transaction is
carried out in a single operation or in several operations which seem to
be linked. Where the sum is not known at the time when the transaction
is undertaken, the institution or person concerned shall proceed with
identification as soon as it or he is apprised of the sum and establishes
that the threshold has been reached.

3. By way of derogation from the preceding paragraphs, the
identification requirements with regard to insurance policies written
by insurance undertakings within the meaning of Council Directive 92/
96/EEC of 10 November 1992 on the coordination of laws, regulations
and administrative provisions relating to direct life assurance (third life
assurance Directive) (1), where they perform activities which fall within
the scope of that Directive shall not be required where the periodic
premium amount or amounts to be paid in any given year does or do not
exceed EUR 1 000 or where a single premium is paid amounting to
EUR 2 500 or less. If the periodic premium amount or amounts to be
paid in any given year is or are increased so as to exceed the EUR 1 000
threshold, identification shall be required.
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4. Member States may provide that the identification requirement is
not compulsory for insurance policies in respect of pension schemes
taken out by virtue of a contract of employment or the insured's
occupation, provided that such policies contain no surrender clause and
may not be used as collateral for a loan.

5. By way of derogation from the preceding paragraphs, all casino
customers shall be identified if they purchase or sell gambling chips
with a value of EUR 1 000 or more.

6. Casinos subject to State supervision shall be deemed in any event
to have complied with the identification requirement laid down in this
Directive if they register and identify their customers immediately on
entry, regardless of the number of gambling chips purchased.

7. In the event of doubt as to whether the customers referred to in the
above paragraphs are acting on their own behalf, or where it is certain
that they are not acting on their own behalf, the institutions and persons
subject to this Directive shall take reasonable measures to obtain
information as to the real identity of the persons on whose behalf those
customers are acting.

8. The institutions and persons subject to this Directive shall carry out
such identification, even where the amount of the transaction is lower
than the threshold laid down, wherever there is suspicion of money
laundering.

9. The institutions and persons subject to this Directive shall not be
subject to the identification requirements provided for in this Article
where the customer is a credit or financial institution covered by this
Directive or a credit or financial institution situated in a third country
which imposes, in the opinion of the relevant Member States, equivalent
requirements to those laid down by this Directive.

10. Member States may provide that the identification requirements
regarding transactions referred to in paragraphs 3 and 4 are fulfilled
when it is established that the payment for the transaction is to be
debited from an account opened in the customer's name with a credit
institution subject to this Directive according to the requirements of
paragraph 1.

11. Member States shall, in any case, ensure that the institutions and
persons subject to this Directive take specific and adequate measures
necessary to compensate for the greater risk of money laundering which
arises when establishing business relations or entering into a transaction
with a customer who has not been physically present for identification
purposes (‘non-face to face’ operations). Such measures shall ensure that
the customer's identity is established, for example, by requiring
additional documentary evidence, or supplementary measures to verify
or certify the documents supplied, or confirmatory certification by an
institution subject to this Directive, or by requiring that the first payment
of the operations is carried out through an account opened in the
customer's name with a credit institution subject to this Directive. The
internal control procedures laid down in Article 11(1) shall take specific
account of these measures.

Article 4

Member States shall ensure that ►M1 the institutions and persons
subject to this Directive ◄ keep the following for use as evidence in
any investigation into money laundering:

— in the case of identification, a copy or the references of the evidence
required, for a period of at least five years after the relationship with
their customer has ended,

— in the case of transactions, the supporting evidence and records,
consisting of the original documents or copies admissible in court
proceedings under the applicable national legislation for a period of
at least five years following execution of the transactions.
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Article 5

Member States shall ensure that ►M1 the institutions and persons
subject to this Directive ◄ examine with special attention any
transaction which they regard as particularly likely, by its nature, to
be related to money laundering.

Article 6

1. Member States shall ensure that the institutions and persons
subject to this Directive and their directors and employees cooperate
fully with the authorities responsible for combating money laundering:

(a) by informing those authorities, on their own initiative, of any fact
which might be an indication of money laundering;

(b) by furnishing those authorities, at their request, with all necessary
information, in accordance with the procedures established by the
applicable legislation.

2. The information referred to in paragraph 1 shall be forwarded to
the authorities responsible for combating money laundering of the
Member State in whose territory the institution or person forwarding the
information is situated. The person or persons designated by the
institutions and persons in accordance with the procedures provided for
in Article 11(1)(a) shall normally forward the information.

3. In the case of the notaries and independent legal professionals
referred to in Article 2a(5), Member States may designate an appropriate
self-regulatory body of the profession concerned as the authority to be
informed of the facts referred to in paragraph 1(a) and in such case shall
lay down the appropriate forms of cooperation between that body and
the authorities responsible for combating money laundering.

Member States shall not be obliged to apply the obligations laid down in
paragraph 1 to notaries, independent legal professionals, auditors,
external accountants and tax advisors with regard to information they
receive from or obtain on one of their clients, in the course of
ascertaining the legal position for their client or performing their task of
defending or representing that client in, or concerning judicial
proceedings, including advice on instituting or avoiding proceedings,
whether such information is received or obtained before, during or after
such proceedings.

Article 7

Member States shall ensure that the institutions and persons subject to
this Directive refrain from carrying out transactions which they know or
suspect to be related to money laundering until they have apprised the
authorities referred to in Article 6. Those authorities may, under
conditions determined by their national legislation, give instructions not
to execute the operation. Where such a transaction is suspected of giving
rise to money laundering and where to refrain in such manner is
impossible or is likely to frustrate efforts to pursue the beneficiaries of a
suspected money-laundering operation, the institutions and persons
concerned shall apprise the authorities immediately afterwards.

Article 8

►M1 1. ◄ ►M1 The institutions and persons subject to this
Directive ◄ and their directors and employees shall not disclose to the
customer concerned nor to other third persons that information has been
transmitted to the authorities in accordance with Articles 6 and 7 or that
a money laundering investigation is being carried out.

2. Member States shall not be obliged under this Directive to apply
the obligation laid down in paragraph 1 to the professions mentioned in
the second paragraph of Article 6(3).
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Article 9

The disclosure in good faith to the authorities responsible for combating
money laundering by an institution or person subject to this Directive or
by an employee or director of such an institution or person of the
information referred to in Articles 6 and 7 shall not constitute a breach
of any restriction on disclosure of information imposed by contract or by
any legislative, regulatory or administrative provision, and shall not
involve the institution or person or its directors or employees in liability
of any kind.

Article 10

Member States shall ensure that if, in the course of inspections carried
out in►M1 the institutions and persons subject to this Directive ◄ by
the competent authorities, or in any other way, those authorities discover
facts that could constitute evidence of money laundering, they inform
the authorities responsible for combating money laundering.

Member States shall ensure that supervisory bodies empowered by law
or regulation to oversee the stock, foreign exchange and financial
derivatives markets inform the authorities responsible for combating
money laundering if they discover facts that could constitute evidence of
money laundering.

Article 11

1. Member States shall ensure that the institutions and persons
subject to this Directive:

(a) establish adequate procedures of internal control and communication
in order to forestall and prevent operations related to money
laundering;

(b) take appropriate measures so that their employees are aware of the
provisions contained in this Directive. These measures shall include
participation of their relevant employees in special training
programmes to help them recognise operations which may be
related to money laundering as well as to instruct them as to how to
proceed in such cases.

Where a natural person falling within any of Article 2a(3) to (7)
undertakes his professional activities as an employee of a legal person,
the obligations in this Article shall apply to that legal person rather than
to the natural person.

2. Member States shall ensure that the institutions and persons
subject to this Directive have access to up-to-date information on the
practices of money launderers and on indications leading to the
recognition of suspicious transactions.

Article 12

Member States shall ensure that the provisions of this Directive are
extended in whole or in part to professions and to categories of
undertakings, other than the ►M1 institutions and persons referred to
in Article 2a ◄, which engage in activities which are particularly likely
to be used for money-laundering purposes.

Article 13

1. A contact committee (hereinafter referred to as ‘the Committee’)
shall be set up under the aegis of the Commission. Its function shall be:

(a) without prejudice to Articles 169 and 170 of the Treaty, to facilitate
harmonized implementation of this Directive through regular
consultation on any practical problems arising from its application
and on which exchanges of view are deemed useful;
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(b) to facilitate consultation between the Member States on the more

stringent or additional conditions and obligations which they may
lay down at national level;

(c) to advise the Commission, if necessary, on any supplements or
amendments to be made to this Directive or on any adjustments
deemed necessary, in particular to harmonize the effects of Article
12;

(d) to examine whether a profession or a category of undertaking should
be included in the scope of Article 12 where it has been established
that such profession or category of undertaking has been used in a
Member State for money laundering.

2. It shall not be the function of the Committee to appraise the merits
of decisions taken by the competent authorities in individual cases.

3. The Committee shall be composed of persons appointed by the
Member States and of representatives of the Commission. The
secretariat shall be provided by the Commission. The chairman shall
be a representative of the Commission. It shall be convened by its
chairman, either on his own initiative or at the request of the delegation
of a Member State.

Article 14

Each Member State shall take appropriate measures to ensure full
application of all the provisions of this Directive and shall in particular
determine the penalties to be applied for infringement of the measures
adopted pursuant to this Directive.

Article 15

The Member States may adopt or retain in force stricter provisions in the
field covered by this Directive to prevent money laundering.

Article 16

1. Member States shall bring into force the laws, regulations and
administrative decisions necessary to comply with this Directive before
1 January 1993 at the latest.

2. Where Member States adopt these measures, they shall contain a
reference to this Directive or shall be accompanied by such reference on
the occasion of their official publication. The methods of making such a
reference shall be laid down by the Member States.

3. Member States shall communicate to the Commission the text of
the main provisions of national law which they adopt in the field
governed by this Directive.

Article 17

One year after 1 January 1993, whenever necessary and at least at three
yearly intervals thereafter, the Commission shall draw up a report on the
implementation of this Directive and submit it to the European
Parliament and the Council.

Article 18

This Directive is addressed to the Member States.
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