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CHILDREN AND FAMILIES ACT 2014

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

PART 3 - children and young people in england with special Educational Needs
OR DISABILITIES

Local authority functions: general principles

Section 19: Local authority functions: Supporting and involving children and
young people

161. This section sets out the general principles that local authorities must have regard to
in exercising their powers and duties under Part 3 of the Act in the case of children
and young people. The principles are based on the Government’s vision for reforming
services for children and young people with special educational needs, as set out in the
2011 Green Paper, Support and Aspiration: A new approach to Special Educational
Needs and Disability. They seek to ensure that local authorities place children, young
people and families at the centre of decision making, enable them to participate in a
fully informed way, and with a focus on achieving the best possible outcomes.

Special educational needs etc

Section 20: When a child or young person has special educational needs

162. A child or young person has special educational needs if they have a learning difficulty
or disability which calls for special educational provision to be made for them.

163. Children and young people with special educational needs may require extra or different
provision in relation to thinking and understanding, as a result of physical or sensory
difficulties, emotional or behavioural difficulties, difficulties with speech and language
or how they relate to and behave with other people. Disabled children and young people
may require extra or different provision, for example, if they are less mobile than their
peers and require additional or extra provision so they can access the same learning
opportunities.

164. A child or young person does not have a learning difficulty or disability simply because
the language in which they are (or will be) taught is different from the one they speak
at home.

165. This section replicates the current definition of special educational needs in section 312
of the Education Act 1996 and the definition of a learning difficulty in section 15Z(6)
and (7) of the Education Act 1996, applying a single definition to children and young
people from birth to 25.

166. Section 83 defines various terms:
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• Young person is a person over compulsory school age1 but under 25.

• Child is a person who is not over compulsory school age: see section 579 of the
Education Act 1996.

• Mainstream schools are maintained schools and Academy schools that are not
special schools. A maintained school is a community, foundation or voluntary
school, or a community or foundation special school not established in a hospital.

• Post-16 institution is any institution that provides education or training for
those over compulsory school age, but which is not a school or within the
higher education sector. Mainstream post-16 institutions are those which are
not specially organised to make special educational provision for students with
special educational needs, that is, further education colleges, sixth form colleges,
16-19 Academies and training providers. Special post-16 institutions are post-16
institutions that are specially organised to make special educational provision for
students with special educational needs. They are not within the further education
sector or 16-19 Academies and are currently often referred to as independent
specialist providers or independent specialist colleges.

Section 21: Special educational provision, health care provision and social care
provision

167. This section defines special educational provision, health care provision and social care
provision.

168. Special educational provision is additional or different from that which would normally
be provided for children or young people of the same age in mainstream schools or
colleges, maintained nursery schools and places at which relevant early years education
is provided. It might include support from a specialist teacher, access to a specialist
teaching programme, specialist ICT equipment or a specialist job coach. For children
under two it means educational provision of any kind.

169. Health care provision means provision of health care services provided as part of the
NHS. These services may be provided by or on behalf of NHS bodies including by
private providers. Social care provision is provision made by local authority social
services. Health care provision or social care provision which educates or trains the
child or young person is to be treated as special educational provision (rather than health
care or social care provision). This reflects the precedents set by case law in relation to
the current special educational needs legislation.

170. The section replicates, and replaces in England, the current definition of special
educational provision in section 312 of the Education Act 1996 and applies it to young
people over compulsory school age.

171. Relevant early years education is defined in the section as having the same meaning as
under section 123 of the Schools Standards and Framework Act 1998, that is, free early
years provision (as defined in section 20 of the Childcare Act 2006) which is provided
under arrangements made by a local authority pursuant to section 7 of the Childcare
Act 2006.

1 Compulsory school age has the meaning given by section 8 of the Education Act 1996. A person begins to be of compulsory
school age when he attains the age of 5 on 31st March, 31st August or 31st December in any year, or where he attains the age
of 5 on another date, he begins to be of compulsory school age on whichever of those dates comes next after his fifth birthday.
He ceases to be of compulsory school age on the last Friday in June of the school year in which he attains the age of 16.
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Identifying children and young people with special educational needs and
disabilities

Section 22: Identifying children and young people with special educational needs
and disabilities

172. This section places a duty on local authorities to identify all those children and young
people in their area who have or may have special educational needs or disabilities.
Children and young people can be brought to the attention of the local authority by
their parents, their school or college, or other professionals, for example a social
worker, General Practitioner, health visitor, teacher, early years professional or a further
education tutor.

173. This section is based on, but differs from, sections 13(5) and 321 of the Education
Act 1996 and will apply in England. The Education Act provisions will be repealed in
relation to England when these provisions come into force.

Section 23: Duty of health bodies to bring certain children to local authority’s
attention

174. The section replicates section 332 of the Education Act 1996 and extends it to disabled
children. Where a clinical commissioning group (CCG), NHS Trust or NHS Foundation
Trust, in carrying out their functions in relation to a child under compulsory school
age, are of the opinion that the child has or probably has special educational needs or
a disability they must tell the child’s parents and give them the chance to discuss this
with an officer of the group or trust. They must then tell the appropriate local authority.
They must also tell the parent if they think a particular voluntary organisation is likely
to be able to give them advice or assistance in respect of their child’s special educational
needs or disability. This section helps to ensure that young children who may need
special educational provision or information and support in relation to a disability are
brought to the local authority’s attention early on.

Children and young people for whom a local authority is responsible

Section 24: When a local authority is responsible for a child or young person

175. This section specifies the children and young people for whom a local authority is
responsible for the purposes of Part 3 of the Act. These functions include identifying
and assessing a child or young person’s education, health and care needs and drawing
up an EHC plan to meet them, and preparing a local offer of services that are available
for children and young people with special educational needs and their families.

176. A local authority is responsible for a child or young person if he or she is in the
authority’s area and he or she has been identified by the authority or brought to its
attention as someone who has or may have special educational needs. This will cover
children and young people who live in the authority’s area and are educated within
it and those who live in the authority’s area but who are educated outside its area.
This would include, for example, children and young people with an EHC plan from
the local authority’s area who the authority has placed in an independent school or
post-16 Independent Specialist College. This section allows anyone to bring a child
to the attention of the local authority as having or possibly having special educational
needs. Explicit rights for parents and young people and schools and colleges to request
a statutory assessment, carried forward from the present SEN system, are set out in
section 36.

177. This section replaces, in England, section 321 of the Education Act 1996 and
section 139B(4) of the Learning and Skills Act 2000. Section 81 makes clear that
references in this Part to a child or young person who is in the area of a local authority
in England do not include a child or young person who is wholly or mainly resident in
the area of a local authority in Wales.
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Education, health and care provision: integration and joint commissioning

Section 25: Promoting integration

178. Local authorities are required to carry out their functions under Part 3 in a way
that promotes integration between educational and training provision with health care
provision and social care provision where they consider that this would promote
the well-being of children or young people who have special educational needs or
a disability or where it would improve the quality of special educational provision
for children and young people with special educational needs (as described in
subsection (1)).

179. This section is intended to assist children and young people with educational, health
and social care needs by improving the way services work together to provide support
for them.

180. This section reflects the duty placed on CCGs by section 14Z1 of the National Health
Service Act 2006 (as inserted by section 26 of the Health and Social Care Act 2012)
and the proposed duty on local authorities under clause 3 of the Care Bill which look
to improve integrated working between services.

Section 26: Joint commissioning arrangements

181. This section requires the local authority and its partner commissioning bodies to make
arrangements about the education, health and care provision to be secured for children
and young people with special educational needs for whom it is responsible and for
those with disabilities. Those must include arrangements for considering and agreeing
the education, health and care provision reasonably required by the learning difficulties
and disabilities which result in the children and young people for whom the authority is
responsible having special educational needs and by the disabilities of the children and
young people in its area. It does not specify the form which the arrangements should
take as this should be agreed locally.

182. Commissioning Bodies are defined to include the NHS Commissioning Board as well
as the individual CCGs, so the arrangements may cover circumstances in which the
Board is responsible for commissioning services directly, such as low incidence/high
need specialist services, and for particular groups for whom it has commissioning
responsibility, such as the children of members of the armed forces. Each body which
is under a duty to arrange for the provision of services and facilities under the National
Health Service Act 2006 for children and young people for whom a local authority
is responsible will be a partner commissioning body of the authority. Subsection (9)
provides a power to prescribe the circumstances in which a CCG is not to be treated
as a partner commissioning body.

183. The joint commissioning arrangements must include arrangements for the local
authority and commissioning bodies to consider and agree the special educational,
health and social care provision required locally, and to determine what provision is
to be secured and by whom, in order to meet that need. The arrangements must also
cover what information and advice is to be provided about education, health and care
provision, how it is to be provided, and how complaints about education, health and care
provision may be made and handled. In addition, the arrangements will also include
procedures for resolving disputes between the partners.

184. The joint commissioning arrangements are also intended to help support other
provisions. It is anticipated that the arrangements will help the local authority better
inform its local offer (see section 30), help those children and young people who have
special educational, health and social care needs by ensuring that there are adequate and
“joined up” assessments under section 36, help secure the provision included in EHC
plans, and help in agreeing personal budgets for providing support (see section 49). The
local authority and its partner commissioning bodies are required to act consistently
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with the joint commissioning arrangements and to keep them under review so they can
be updated where necessary.

185. The duty under joint commissioning arrangements may be fulfilled by making use of
existing local arrangements where they are used to meet the purposes set out under
this section. Such arrangements will include joint strategic needs assessments and joint
health and wellbeing strategies developed pursuant to sections 116 and 116A of the
Local Government and Public Involvement in Health Act 2007 (as amended by sections
192 and 193 of the Health and Social Care Act 2012).

Review of education and care provision

Section 27: Duty to keep education and care provision under review

186. This section requires local authorities in England to keep under review the educational
and training provision and social care provision made in their area for children and
young people with special educational needs or disabilities and the provision made
outside their area for children and young people with special educational needs for
whom they are responsible and for those with disabilities.

187. Local authorities must consider the extent of provision and whether it is sufficient to
meet children and young people’s educational needs, training needs and social care
needs. This complements the local authority’s duties under section 14 and section 15ZA
of the Education Act 1996 to secure sufficient schools and suitable education and
training for young people.

188. When keeping their provision under review local authorities are required to consult
with children and young people with special educational needs and disabilities, parents
of children with special educational needs and disabilities, the bodies named in
subsection (3) of the section and any other such people as the local authority thinks
appropriate.

189. In carrying out their duties under this section local authorities must have regard to the
relevant Joint Strategic Needs Assessment and Health and Well-being Strategy.

190. This section replaces section 315 of the Education Act 1996 in England and will operate
alongside section 26 on joint commissioning to provide the local authority with relevant
information with which to prepare the local offer.

Co-operation and assistance

Section 28: Co-operating generally: local authority functions

191. This section is a reciprocal duty of co-operation which requires local authorities and
partners (listed in subsection (2)) to co-operate with one another in the exercise of the
authority’s functions in this Part relating to children and young people with special
educational needs.

192. The local authority must under subsection (3) ensure that there is co-operation between
its officers involved in education and training and social services and any other officers
who assist children or young people to prepare for adulthood and independent living
as part of the local offer.

193. Subsection (4) provides a power to prescribe the circumstances in which a CCG is not
to be treated as a partner of a local authority.

Section 29: Co-operating generally: governing body functions

194. This section complements the duty in section 28, and relates to the functions
of governing bodies, proprietors and management committees, rather than local
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authorities. It requires co-operation between those institutions listed in subsection (2)
and local authorities in the delivery of their duties set out in these provisions.

Information and advice

Section 30: Local offer

195. This section requires local authorities to publish information about services they expect
to be available for children and young people with special educational needs and
disabilities. This will be called the “local offer” and local authorities will keep their
local offer under review and revise it. The local offer must include information about
the provision the local authority expects to be available in its own area for children
and young people with special educational needs and disabilities and outside its area
for those children and young people, regardless of whether or not they have EHC
plans. Information about provision outside the local authority’s area could include, for
example, specialist provision located in a neighbouring authority but which is available
to children and young people in its area.

196. The local offer will cover special educational, health care and social care provision,
other educational provision, training provision, provision to assist in preparing children
and young people for adulthood and independent living (such as finding employment
or obtaining accommodation), arrangements for children and young people to travel to
schools or post-16 education (including further education colleges, sixth form colleges,
independent specialist providers and training providers) and providers of relevant early
years education.

197. Regulations will set out the information local authorities should include in their local
offer, how it is to be published, who is to be consulted in preparing it and how the
authority will involve children and young people with special educational needs and
disabilities and parents of children with special educational needs and disabilities in
preparing and reviewing it. This involvement will include publishing comments about
the local offer that have been received from or on behalf of those children and young
people and parents, and the authority’s responses to those comments, including any
action it intends to take. Local authorities will also have to include information about
how to seek an assessment for an EHC plan, about other sources of information, advice
and support, and about how to make a complaint about provision in the local offer.
The regulations will also set out the extent of the information local authorities should
include about provision outside their area. Local authorities will be free to include
other information in their local offer if they wish. This section on the local offer
works alongside section 27 which requires local authorities to keep their education and
social care provision for children and young people with special educational needs and
disabilities under review, and also section 26 which requires local authorities to make
joint commissioning arrangements with partner clinical commissioning groups.

Section 31: Co-operating in specific cases: local authority functions

198. This section supplements the duties in section 28 and 29. It requires health
service partners, other local authorities, the person in charge of any relevant youth
accommodation, and youth offending teams to co-operate when asked by a local
authority for help in carrying out its duties towards children and young people with
special educational needs.

199. Requests for cooperation could be in relation to assessments of individual children’s
special educational needs and preparation of EHC plans. Regulations may impose time
limits where a request to co-operate relates to local authority duties in these areas.

200. This section replaces, in England, section 322 of the Education Act 1996.
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Section 32: Advice and information

201. This section requires local authorities to make arrangements for advice and information
about special educational needs and disabilities to be provided for children, young
people and the parents of children in its area with those needs, and to make the services
provided known to those people, schools, colleges and others they consider appropriate.

202. This section replaces and extends section 332A of the Education Act 1996 under
which local authorities have provided parent partnership services which already provide
information and advice to parents of children with special educational needs. Section
332A related to children, parents and schools. The section extends the reach of the
provision in section 332A to children and young people with SEN, disabled children
and their parents and disabled young people. It places a duty on local authorities to
make these provisions known to the head teachers, proprietors and principals of schools
and post-16 institutions in their area. The local authority may also inform anyone else
it thinks is appropriate.

Mainstream education

Section 33: Children and young people with EHC plans

203. Section 33 sets out what action should be taken when a local authority is making an
EHC plan for a child or young person with special educational needs who is to go to
a school or college, where either:

• The child’s parents or the young person do not ask for a particular school or college
to be named in the EHC plan in accordance with section 38; or

• The child’s parents or the young person do make a request, but the local authority
does not intend to name the requested provider.

204. It places a duty on the local authority to make sure that the EHC plan provides for the
child or young person to be educated in a maintained nursery school or mainstream
setting (that is, not in a special school or special college) unless that is against the wishes
of the young person or the child’s parent, or would damage the efficient education of
others and there are no reasonable steps that could be taken to overcome this. If one of
those conditions applies, the child or young person’s EHC plan can provide for them to
be educated in a special school or a special post-16 institution such as an independent
specialist provider.

205. This section replaces sections 316 and 316A of the Education Act 1996 and extends the
provisions to young people in post-16 education.

Section 34: Children and young people with special educational needs but no EHC
plan

206. This section applies to a child or young person in England who has special educational
needs but no EHC plan and who is to be educated in a school or post-16 institution. It
sets out the general principle that those children and young people must be educated
in a maintained nursery school, mainstream school or mainstream college except in
particular circumstances. These are: where it is agreed that they are admitted to a special
school or special post-16 institution to be assessed for an EHC plan; it is agreed that they
are admitted to a special school or special post-16 institution following a change in their
circumstances; they are admitted to a special school which is established in a hospital;
or where they are admitted to a Special Academy whose Academy arrangements allow
it to admit children or young people with special educational needs who do not have
an EHC plan.

207. This section replaces sections 316 and 316A of the Education Act 1996 and extends the
provisions to young people in post-16 education.
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Section 35: Children with special educational needs in maintained nurseries and
mainstream schools

208. When a child with special educational needs is being educated in a maintained nursery
school or a mainstream school, the school must enable the child to take part in the
activities of the school with other children as far as is reasonably practicable and so
long as this ensures the child gets the special educational provision they need, does
not damage the education of the other children and does not mean an inefficient use
of resources.

209. This section replaces, in England, section 317(4) of the Education Act 1996.

Assessment

Section 36: Assessment of education, health and care needs

210. This section gives a child’s parent, a young person or a person acting on behalf of a
school or post-16 institution the right to request a statutory assessment. It requires local
authorities to consider whether an assessment is necessary for a child or young person
where such a request has been made or where the authority has become responsible
for the child or young person in some other way, such as by someone else bringing
the child or young person to the authority’s attention. The section sets out the local
authority’s duties when making their decision about whether to carry out an assessment
and in carrying out any subsequent assessment of the child or young person. In making
a decision on whether an assessment is necessary, the local authority must consult with
the child’s parents or the young person, to ensure they are involved in the process from
the outset. If the local authority decides not to carry out an assessment they must inform
the child’s parents or the young person of their decision and their reasons for it. If they
intend to carry out an education, health and care needs assessment they must inform the
child’s parents or the young person and make sure that they are aware of their rights to
have their own views considered by the local authority (either orally or in writing).

211. The local authority must carry out an assessment if, after taking account of any views
expressed and evidence submitted, it thinks that the child or young person has or may
have special educational needs and that it may be necessary for special educational
provision to be made for a child or young person through an EHC plan. The parent
or young person should be informed of the outcome of the assessment and whether
the local authority intends to prepare an EHC plan. Further detail about the assessment
process will be set out in regulations, including, for example, how assessments are
conducted and advice obtained, how parents and young people can express their views
and submit evidence, and about the provision of information, advice and support in
connection with an assessment.

212. Section 51 provides that if, having received and considered a request for an assessment,
a local authority decides not to carry one out, the child’s parents or the young person
may appeal against that decision to the First-tier Tribunal.

213. The provision in section 36(10) is intended to make clear that when a local authority is
deciding whether to carry out an assessment for a young person aged 19 or over, it must
consider whether the young person needs more time, in comparison to the majority of
people their age who do not have special educational needs, to complete their education
or training. Young people may have an EHC plan up to age 25 but, as young people
will be ready to leave education or training and make the transition into adult life at
differing ages, in many cases an EHC plan will end sooner than that.

214. This section replaces, in England, sections 323 and 331 of the Education Act 1996 and
sections 139A to 139C of the Learning and Skills Act 2000.
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Education, health and care plans

Section 37: Education, health and care plans

215. This section sets out what a local authority must do if the education, health and care
assessment in section 36 indicates that a child or young person requires an EHC plan
for their special educational provision.

216. The local authority is under a duty to make sure that an EHC plan is prepared and then
implemented. The EHC plan should specify the short and long term outcomes that it
is designed to help the child or young person to achieve and the special educational,
health and social care provision that will be made to support them. This could include,
for example, access to specialist teaching, speech and language therapy provision, and
short breaks.

217. The health care provision to be specified in the EHC plan is that which is reasonably
required by the learning difficulties and disabilities which result in the child or young
person having special educational needs. For example, health provision could include
therapies, such as occupational therapy, and equipment, such as wheelchairs and
continence supplies (see also section 21).

218. The social care provision to be specified in the EHC plan includes any social care
provision which must be made for a child or young person under 18 by the local
authority as a result of section 2 of the Chronically Sick and Disabled Persons Act 1970.
This could include practical assistance in the home or providing an outing for a child.

219. The social care provision to be specified in the EHC plan also includes other social care
provision which is reasonably required by the learning difficulty or disability which
results in the child or young person having special educational needs. This may include
provision made under section 17 of the Children Act which is not covered by the
Chronically Sick and Disabled Persons Act 1970, for example residential short breaks.
It may also include adult social care provision for young people aged 18-25 with EHC
plans.

220. Other health and social care provision may be included in plans, where local authorities
and health commissioners consider this would be beneficial to the child or young
person. For example, if a child with an EHC plan for significant dyslexia developed
an unrelated illness, it might make sense for them, their parents and the professionals
supporting them to co-ordinate their care through the EHC plan.

221. Further detail about the preparation (including time limits), content and maintenance
of an EHC plan may be set out in regulations.

222. This section replaces, in England, section 324 of the Education Act 1996.

Section 38: Preparation of EHC plans: draft plan

223. This section sets out the process that must be undertaken by a local authority when
preparing a draft EHC plan. The local authority must consult with the child’s parents or
the young person, to ensure they are involved in the planning process from the outset
and their views are taken into account. The local authority must send a copy of the draft
EHC plan to the child’s parent or the young person and make sure that they are aware
of the ways in which they can express their views on the content of the draft EHC plan.

224. The draft EHC plan must not name a specific institution or a type of institution. This is
so that parents or young people have the opportunity to request (before the end of the
time period which is specified in the notice sent to the parent or young person under
subsection (2)(b)) that a particular school, further education college in England or other
institution is named in the EHC plan before it is finalised. Parents and young people may
request any institution of the types listed in subsection (3). Parents and young people
will also be able make representations for an independent school or post-16 independent
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specialist provider not included in this list as is the case under the current legislative
framework (although there will be no corresponding duty on the local authority to name
such an institution in the EHC plan or for that institution to be under a duty to admit the
child or young person). Local authorities may also specify education otherwise than in
a school or post-16 institution in an EHC plan where they consider this to be suitable
provision.

225. This section replaces, in England, section 323 of the Education Act 1996.

Section 39: Finalising EHC plans: request for particular school or other institution

226. This section applies where the child’s parent or the young person has received a draft
EHC plan and requested that a particular institution is named in the EHC plan.

227. The local authority is required to consult any institution that it is considering naming
in the EHC plan and, where that institution is maintained by another local authority,
the other authority. The local authority must comply with the parent or young person’s
request unless the child or young person’s attendance at the school would not meet
their special educational needs, or would be incompatible with the efficient education of
others or the efficient use of resources. If it believes that these circumstances apply, the
local authority must name the school or other institution, or type of institution, that the
local authority considers to be most appropriate for the child or young person (having
consulted that institution before naming it in the EHC plan). A copy of the final EHC
plan must then be sent to the child’s parent or the young person and to the school,
college or other institution that has been named in the EHC plan.

228. This section replaces, in England, section 324 and parts of Schedule 27 of the Education
Act 1996.

Section 40: Finalising EHC plans: no request for particular school or other
institution

229. This section applies where the child’s parent or young person has received a draft
EHC plan but has not made a request for a particular institution in accordance with
section 38(2)(b)(ii). They may have said they would like an independent school, training
provider or early years education provider to be named, or they may have indicated no
preference at all.

230. In this eventuality, the EHC plan must name the specific institution or type of institution
that the local authority considers appropriate. The local authority must consult any
school or institution that it is considering naming, and where that institution is
maintained by another local authority, that authority, before finalising the EHC plan. A
copy of the final EHC plan must then be sent to the child’s parent or the young person
and the school or other institution named in the EHC plan.

231. Further duties on the local authority which apply in these circumstances are set out in
section 33 (duty to educate within the mainstream sector).

232. This section replaces, in England, section 324 of the Education Act 1996.

Section 41: Independent special schools and special post-16 institutions: approval

233. Independent schools that are specially organised to make special educational
provision for children with special educational needs, and special post-16 institutions
(independent specialist colleges) can be named in an EHC plan. This section gives
the Secretary of State the power to approve such institutions and once he has done so
parents and young people can express a preference for them under section 38(2), with
the resultant conditional duty on the local authority to name the institution in the EHC
plan. Approval can only be given if the institution consents. The Secretary of State may
withdraw approval and regulations may make provision about the types of institution
that can be approved, and the criteria that must be met for such approval. Regulations
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may also set out the matters to be taken into account in deciding whether to give or
withdraw approval and may cover publication of a list of institutions that have been
approved by the Secretary of State.

Section 42: Duty to secure special educational provision and health care provision
in accordance with EHC plan

234. Where an EHC plan is maintained for a child or young person, the local authority must
make sure that the special educational provision set out in it is made. The local authority
need not make the special educational provision set out in the EHC plan if the child’s
parent or the young person makes alternative, suitable arrangements.

235. The responsible commissioning body must make sure that any health provision set out
in the EHC plan is made. The “responsible commissioning body” in relation to any
specified health care provision means the body (or each body) that is under a duty to
arrange the health care provision for the child or young person. This will typically be
the relevant clinical commissioning group but may also be the NHS Commissioning
Board. The responsible commissioning body need not make the health provision set out
in the EHC plan if the child’s parent or the young person makes alternative, suitable
arrangements.

236. This section replaces and expands, in England, section 324 of the Education Act 1996.

Section 43: Schools and other institutions named in EHC plan: duty to admit

237. Where a maintained school, maintained nursery school, Academy, institution in the
English further education sector (a further education college or sixth form college),
non-maintained special school or independent school or independent specialist college
approved by the Secretary of State under section 41 is named in an EHC plan it must
admit the child or young person.

238. This section replaces, in England, section 324 of the Education Act 1996.

Section 44: Reviews and re-assessments

239. This section requires local authorities to review a child or young person’s EHC plan at
least every 12 months. It also sets out when re-assessments must take place. A review
is intended to consider whether the provision in the EHC plan is meeting the child
or young person’s assessed needs and whether they are making progress towards the
outcomes identified. A re-assessment means undertaking the assessment process in
section 36 again, for example when a child or young person’s needs may have changed
significantly. Local authorities must consult with the parent of the child, or the young
person, during any review or re-assessment to ensure they are involved in the process
from the outset and their views are taken into account.

240. The local authority must carry out a re-assessment if one is requested by the child’s
parent, the young person or the school, college or other institution that they attend,
subject to particular exemptions to be set out in regulations (which might include for
example where a previous assessment has been conducted relatively recently). The local
authority also has the power to carry out a re-assessment without waiting for one to be
requested by a parent or school.

241. In reviewing an EHC plan maintained for a young person aged 19 or over, or deciding
whether to reassess their needs the local authority must have regard to whether the
educational or training outcomes specified in the plan have been achieved. Many
young people will have completed their education and made a successful transition to
adulthood before 25. However an EHC plan can remain in place for those who need
longer to complete or consolidate their learning to enable them to make a successful
transition to adulthood.
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242. More detail about the process for reviewing, amending or replacing EHC plans will
be provided in regulations including circumstances in which a local authority must or
may review an EHC plan (for example, before the end of a specified phase of a child
or young person’s education, or when a young person becomes NEET, that is, they are
not in education, employment or training).

243. This section replaces, in England, section 323 of the Education Act 1996.

Section 45: Ceasing to maintain an EHC plan

244. A local authority may only stop maintaining an EHC plan if they are no longer
responsible for that child or young person, for example if the child or young person
has moved to another area, or they consider that it is no longer necessary for the EHC
plan to be maintained.

245. The section sets out some of the circumstances under which it would no longer be
necessary to maintain the EHC plan, for example, where the child or young person no
longer requires the special educational provision specified in the EHC plan.

246. When determining that a young person aged 19 or over no longer requires special
educational provision, the local authority must have regard to whether the educational
or training outcomes specified in the EHC plan have been achieved. This enables a
local authority to continue an EHC plan where a young person has dropped out of
education (i.e. is not in education, employment or training (NEET)) but would like to
return to education or training. Regulations may make further provisions about ceasing
to maintain an EHC plan.

247. When an appeal is made against a local authority’s decision to cease an EHC plan, the
authority must continue to maintain the EHC plan until the time has passed for bringing
an appeal or the appeal has been determined by the First tier Tribunal.

Section 46: Maintaining an EHC plan after young person’s 25th birthday

248. This section gives local authorities the power to maintain an EHC plan for a young
person until the end of the academic year (such date to be prescribed in regulations)
in which they become 25, enabling them to take account of individual needs and
circumstances.

Section 47: Transfer of EHC plans

249. This section enables regulations to be made regarding the process for transfers of EHC
plans, when a child or young person with an EHC plan moves between local authority
areas. This may include a duty on the new local authority to maintain an EHC plan
prepared by the previous local authority.

250. This section replaces, in relation to England, paragraph 7(2) of Schedule 27 to the
Education Act 1996.

Section 48: Release of a child or young person for whom EHC plan previously
maintained

251. If a child or young person who is released from a custodial sentence previously had an
EHC plan, or if the local authority is keeping a plan for them under section 70 the local
authority that is responsible for the child or young person on their release (which may
not be the same local authority that secured the EHC plan originally) must maintain the
previous EHC plan and review it as soon as is practicable after release.

Section 49: Personal budgets and direct payments

252. This section requires local authorities to prepare a personal budget for children or young
people for whom the local authority maintains an EHC plan or has decided to make
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an EHC plan, if asked to do so by the child’s parent or the young person. A personal
budget is an amount available to secure particular provision set out in the EHC plan
and provides a way of involving parents or young people in securing that provision.

253. Personal budgets can take the form of direct payments which families can spend
themselves or notional budgets which they can devise with the local authority and which
the local authority can spend on their behalf at their direction by arranging the provision
in the EHC plan – or a combination of both.

254. Regulations will provide details about personal budgets, including provision that may
be included in a personal budget or to which a direct payment may relate, the provision
of information, support and advice in connection with personal budgets and direct
payments, and when, to whom and on what conditions direct payments may or may
not be made. Any regulations which authorise direct payments to a parent or a young
person must require them to consent before a direct payment can be made. They must
also require local authorities to stop making direct payments where that consent is
withdrawn.

255. Special educational provision purchased with a direct payment will be treated as
provision secured by the local authority for the purposes of fulfilling its duty under
section 42(2) to secure the special educational provision in an EHC plan and health care
provision purchased with a direct payment will be treated as provision arranged by the
commissioning body for the purposes of fulfilling its duty under section 42(3).

Section 50: Continuation of services under section 17 of the Children Act 1989

256. This section inserts a new provision (section 17ZG) into the Children Act 1989.

257. It gives a power to local authorities to continue to provide services they have been
providing to a young person before their 18th birthday under section 17 of the Children
Act 1989 (services to children in need, their families and others) to the young person
when they are 18 and over, where the young person has an EHC plan. The local authority
retains discretion over how long it chooses to provide services under section 17 while
an EHC plan remains in place. Where the young person no longer has an EHC plan,
the local authority no longer has the power to extend the provision of these services to
young people over 18.

258. The provision in this section aims to support better transitions between children’s and
adult services for young people with EHC plans. Guidance on how an authority should
use this discretion will be set out in the Code of Practice issued under section 77.

Appeals, mediation and dispute resolution

Section 51: Appeals

259. This section sets out the decisions taken by a local authority in relation to assessments
and EHC plans against which a parent or young person can appeal. These are set out
in subsection (2).

260. This section extends the current right of appeal to the First-tier Tribunal to young people
aged up to 25 and, in the case of young people in school, transfers the right from the
parent to the young person. The section also extends the right of appeal to the Tribunal
to the parents of children under 2 years of age.

261. An appeal can only be made after mediation has been considered and, where the parent
or young person has decided to take part in mediation, this has taken place in accordance
with section 52. The Secretary of State may make regulations in relation to appeals. The
Secretary of State’s powers include the power to make regulations giving the Tribunal
the power to make recommendations about the health and social care elements of EHC
plans in pilot areas (see section 51(4)(a)).
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262. Subsection (5) recreates an offence, carried over from the Education Act 1996. A
person commits an offence if, without reasonable excuse, they fail to comply with
any requirement to provide or allow for inspection of documents, or attend a Tribunal
hearing to give evidence or produce documents, where that requirement is imposed
by the Tribunal Procedure Rules in relation to an SEN appeal. Under subsection (6) a
person guilty of such an offence is liable on summary conviction to a fine not exceeding
level 3 on the standard scale. Under the Tribunal Procedure Rules nobody may be
compelled to give any evidence or produce any document that the person could not be
compelled to give or produce on a trial of an action in a court of law.

263. This section replaces, in England, sections 325, 326, 328, 328A, 329and 336(5A) and
(6) of, and paragraphs 8 and 11 of Schedule 27 to, the Education Act 1996.

Section 52: Right to mediation

264. This section sets out that local authorities must inform parents and young people,
following a decision in relation to an assessment or a plan or after the plan is made,
amended or replaced, of their right to mediation about educational, health and social
care issues.

265. Mediation is different to an appeal, in that it seeks to resolve matters through agreement
between parents/young people and local authorities rather than through a judicial
decision. The mediator must be independent, meaning that he or she cannot be an
employee of a local authority.

266. The local authority must also inform parents and young people that before making
certain appeals to the Tribunal they must obtain a certificate, either following the receipt
of information about mediation or following mediation. If the parent wishes to pursue
mediation then they must tell the local authority that they intend to do so and what they
want to pursue mediation about and, if they want health provision or a particular kind
of health provision included in the plan, what that health provision is.

Section 53: Mediation: health care issues

267. This section sets out that where the parent or young person wants to pursue mediation
and the mediation issues include health care provision then the local authority must
inform the relevant health commissioning body, either the clinical commissioning
group or the NHS Commissioning Board, of the mediation issues and of any health
care provision that the parent or young person wants. If the parent or young person
just wants mediation about health care provision then the responsible commissioning
body or bodies must arrange for mediation, ensure that the mediation is conducted
by an independent person and participate in the mediation. If the mediation issues
include education and/or social care then the local authority must arrange the mediation,
ensure it is conducted by an independent person and the local authority and the
responsible health commissioning body must participate. An independent person, in this
context, is someone who is not employed by a local authority in England or a clinical
commissioning group or the NHS Commissioning Board.

Section 54: Mediation: educational and social care issues etc

268. This section ensures that where the mediation does not include health care issues but
involves education and/or social care, the local authority must arrange the mediation,
make sure that it is conducted by an independent person and participate in the mediation.

Section 55: Mediation

269. When a parent or young person wishes to bring an appeal about the special educational
needs element of a plan, they may do so only if an independent mediation adviser has
provided them with information about mediation and how it might help. It will be up
to the parents or young person to decide whether to go forward to mediation. Where
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they decide to do so, they must take part in mediation before they can bring an appeal
to the First-tier Tribunal. Where they decide against mediation they will be able to go
straight to appeal.

270. The mediation adviser must issue a certificate to the parent or young person if he or she
has provided them with information and advice about pursuing mediation and the parent
or young person has informed the adviser that they do not wish to pursue mediation
about assessments, the drawing up of plans or the special educational element of the
EHC plan. The adviser must also issue a certificate if they have provided information
and advice, the parent or young person has told them they wish to pursue mediation
with the local authority and has participated in mediation. Parents and young people
do not have to contact the mediation adviser if they want mediation about the health or
social care elements of the plan.

271. Appeals which only concern the name of a school, college or other institution specified
in the EHC plan or the type of school, college or institution specified in the EHC plan
or the fact that the EHC plan does not name any school, college or other institution can
be made without getting mediation information or going to mediation. This is because
the parent or young person will already have been able to request a particular school or
institution in the further education sector, and had discussions with the local authority
about which institution should be named on the EHC plan. Requiring mediation in
these circumstances would involve repeating the same discussions. This section gives
the Secretary of State regulation-making powers concerning mediation as listed in
this section, including about giving notice, imposing time limits, qualifications and
experience of mediation advisers and local authority action following mediation.

Section 56: Mediation: supplementary

272. This section gives the Secretary of State the power to make regulations about
mediation, about such things as giving notice, imposing time limits and enabling a
local authority or commissioning body to take prescribed steps following the conclusion
of mediation. It also defines “mediation adviser”, and makes clear that the adviser
cannot be an employee of a local authority, clinical commissioning group or the NHS
Commissioning Board. This section also defines “commissioning body” in relation to
mediation.

Section 57: Resolution of disagreements

273. Local authorities must make arrangements for avoiding or resolving disagreements
where the parents of a child with special educational needs, or a young person with
such needs, do not agree with how the local authority or an education body (listed in
subsection (9)) with duties under Part 3 of the Act has carried out those duties. It must
also make arrangements to avoid or resolve disagreements between the parents of a
child or a young person and any school or post-16 institution specifically about the
special educational provision made by the institution for that child or young person. The
disagreements in this section also cover disagreements between parents or young people
on the one hand and the responsible health commissioning bodies on the other about
health care provision at the time assessments or re-assessments are being undertaken
or EHC plans are being drawn up or reviewed. Disagreement resolution can also cover
disagreements between local authorities and their responsible health commissioning
bodies.

274. The section does not require either parents or young people on the one hand, or
education bodies, local authorities or health commissioning bodies on the other, to
participate in resolving disagreements – use of these arrangements is entirely voluntary.

275. Local authorities must appoint someone who is independent to help resolve a
disagreement, or prevent it happening in the first place. Employees of a local authority,
clinical commissioning group or the NHS Commissioning Board do not meet the
criterion of being independent and cannot take on that role.
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276. Local authorities must tell various people, including parents and young people, about
the arrangements they have put in place to resolve disagreements.

277. This section replaces, in England, section 332B of the Education Act 1996.

Section 58: Appeals and claims by children: pilot schemes

278. This section gives the Secretary of State a power to establish pilot schemes in local
authority areas to enable children to make appeals in relation to their special educational
needs and to bring disability discrimination claims against schools to the First-tier
Tribunal. Currently the Education Act 1996 and the Equality Act 2010 only give parents
such a right.

279. The pilots will test whether the right to appeal is something that children would use,
the best way to handle these appeals and the cost implications, with a view to extending
the right to children across England. The section establishes the things the pilot scheme
can cover. These include the age from which a child may appeal and make claims;
how mediation before a child’s appeal works; and advice, information and advocacy
provided to a child. The section stipulates that the power to make an order establishing
pilot schemes is repealed after five years (from the date on which the Act receives Royal
Assent).

Section 59: Appeals and claims by children: follow-up provision

280. This section provides the Secretary of State with the power to make an order enabling
all children in England to bring appeals and make disability discrimination claims to
the First-tier Tribunal.

281. The power would be used after pilots have been run. The Secretary of State may not
use this power until pilot schemes have been in place for two years.

282. The section establishes what an order made by the Secretary of State can cover and this
includes the age from which a child may bring appeals or make disability discrimination
claims; about mediation; and advice, information and advocacy provided to a child
(mirroring section 58(2)).

Section 60: Equality Act 2010: claims against schools by disabled young people

283. This section amends the Equality Act 2010 so that young people in England who are
over compulsory school age and in school can make disability discrimination claims to
the First-tier Tribunal themselves. Currently only the parents of disabled young people
can make claims to the Tribunal. This mirrors the provision made in section 51 which
allows for young people over compulsory school age to make special educational needs
appeals to the Tribunal.

284. This section does not affect the rights of parents of young people in Wales to make
disability discrimination claims to the Special Educational Needs Tribunal for Wales.
Pilots on giving children and young people in Wales the right to make special
educational needs appeals and disability discrimination claims to its Tribunal are
being conducted with the right being given to all children and young people in Wales
following the pilots. The necessary changes to the Equality Act 2010 and the Education
Act 1996 will be achieved through an Act of the Assembly.

Special educational provision: functions of local authorities

Section 61: Special educational provision otherwise than in schools, post-16
institutions etc

285. A local authority may arrange for special educational provision to be made for a child
or young person otherwise than in a school, college or provider of relevant early years
education. But before it can do so it has to be satisfied that it would be inappropriate
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for provision to be made in one of those settings and must have consulted the child’s
parent or the young person.

286. This provision could include, for example, early years provision that is not part of the
free early years provision under section 7 of the Childcare Act 2006.

287. This section replaces, in England, section 319 of the Education Act 1996.

Section 62: Special educational provision outside England and Wales

288. This section enables local authorities to arrange special education provision for a child
or young person with an EHC plan outside England and Wales in an institution that
specialises in providing for special educational needs, and gives them power to pay for,
or contribute to, the costs of the child or young person attending such an institution.

289. This section replaces, in England, section 320 of the Education Act 1996.

Section 63: Fees for special educational provision at non-maintained schools and
post-16 institutions

290. Where a local authority is responsible for a child or young person with special
educational needs, and special educational provision is made for him or her at a school,
post-16 institution or provider of relevant early years education, the local authority
must pay the fees for the education and training received where the institution is named
in the EHC plan. This also applies if there is no EHC plan and the local authority is
satisfied the child or young person requires special educational provision and that it is
appropriate for them to receive it at the institution in question.

291. Where board and lodging are provided for the child or young person at such a school
or college or place where relevant early years education is provided, the local authority
must pay those fees if it is satisfied that special educational provision cannot be made
there unless board and lodging are provided.

292. This section replaces, in England, section 348 of the Education Act 1996.

Section 64: Supply of goods and services

293. This section gives local authorities the power to supply goods and services to
maintained schools, maintained nursery schools, Academies and institutions in the
further education sector (further education colleges or sixth form colleges) that are
likely to be attended by a person with an EHC plan that the authority is maintaining for
the purpose of supporting children and young people with special educational needs.
Local authorities may supply goods and services on terms and conditions they see
fit (including payment). Local authorities may supply goods and services to other
local authorities and other bodies to help them make special educational provision for
children receiving relevant early years education. This could cover specialist services
to support children with different special educational needs, for example, sensory
impairments.

294. This section replaces, in England, section 318 of the Education Act 1996.

Section 65: Access to schools, post-16 institutions and other institutions

295. This section gives local authorities in England the right to have access at any reasonable
time to the premises of a school or other institution in England at which education or
training is provided to a child or young person with an EHC plan maintained by the
local authority in question, for the purpose of monitoring that education or training.

296. The section replaces, in England, and expands the remit of, section 327 of the Education
Act 1996. Section 327 only applies to maintained schools which are maintained by
another authority and independent schools. This section takes account of the extended
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age remit to which the new special educational needs provisions apply and applies
to any institution providing the child or young person with education or training in
accordance with an EHC plan. Local authorities will, under this section, have access to
schools and special post-16 institutions in Wales (but not to general further education
institutions in Wales) for the purpose of monitoring the education or training made
under an EHC plan.

Special educational provision: functions of governing bodies and others

Section 66: Using best endeavours to secure special educational provision

297. This section requires that the governing bodies, proprietors or management committees
of those institutions listed in subsection (1) use their best endeavours to secure that the
special educational provision that is called for by a pupil or student’s special educational
needs is made.

298. The section replaces, in England, and expands the remit of section 317(1)(a) of the
Education Act 1996. Section 317 applied to the governing bodies of community,
foundation or voluntary schools or maintained nursery schools. The new section takes
account of the age remit of the new special educational needs provisions and the
expansion in the number of Academies by applying the duty to further education
institutions, Academy schools and 16 to 19 Academies. The new section also applies
to pupil referral units.

Section 67: SEN co-ordinators

299. This section requires governing bodies of maintained mainstream schools, (including
Academy schools) and maintained nursery schools to ensure that there is a member
of staff designated as Special Educational Needs (SEN) co-ordinator. The SEN Co-
ordinator will have responsibility for co-ordinating special educational provision
for children and young people with special educational needs in their school. This
can include providing advice to other teachers on supporting children with special
educational needs and liaising with agencies outside the school such as social care
services.

300. The section gives the Secretary of State power to make regulations requiring governing
bodies and proprietors to ensure that SEN Co-ordinators have prescribed qualifications
and/or experience and conferring other functions on them in relation to SEN co-
ordinators.

301. This section replaces, in England, section 317(3A) and (3B) of the Education Act 1996.

Section 68: Informing parents and young people

302. This section, which applies where a child or young person has no EHC plan, requires
governing bodies of maintained schools, maintained nursery schools, the management
committees of pupil referral units, and the proprietors of Academy schools and
Alternative Provision Academies to tell a child’s parent, or the young person when
special educational provision is being made for the child or young person. This does not
need to happen if the child or young person has an EHC plan since parents of children
with EHC plans and young people who have EHC plans will already be aware that
special educational provision is being made.

303. This section replaces, in England, section 317A of the Education Act 1996 and extends
the provision to include young people.

Section 69: SEN information report

304. This section imposes a duty on the governing bodies of maintained schools and
maintained nursery schools in England, and proprietors of Academy schools in
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England to prepare a report containing “special educational needs information”.
Special educational needs information is information about the implementation of the
governing body’s or proprietor’s policy for pupils at the school with special educational
needs, and information as to the arrangements for the admission of disabled pupils to
the school; the steps taken to prevent less favourable treatment of disabled pupils; the
facilities provided to assist access to the school by disabled pupils; and the accessibility
plan which schools must publish under the Equality Act 2010. Regulations will set out
the information to be provided.

305. This section replaces, in England, section 317(5) and (6) of the Education Act 1996.
This information is currently published on schools’ websites.

Detained Persons

Section 70: Application of Part to detained persons

306. This section sets out which sections of this Part apply to those in custody, namely
children and young people that are detained in pursuance of a court order or an order
of recall made by the Secretary of State (subsection (1)).

307. Subsection (3) provides a power for regulations to apply any provision of this Part
with or without modifications and subsection (4) places a duty on the Secretary of
State to consult with the Welsh Ministers before making those regulations if they apply
provision under the Part to those detained in Wales.

308. This section defines key terms such as “detained person” (a child or young person
under 19 who is detained in a young offender institution, secure training centre or
secure children’s home), “detained person’s EHC needs assessment” and “appropriate
person”.

309. Subsection (7) provides a power for the Secretary of State to make regulations to modify
the definition of “the home authority” which is set out in the Education Act 1996. This
power might be required for instance where a detained person with an EHC plan is also
a looked after child.

Section 71: Assessment of post-detention education, health and care needs of
detained persons

310. This section mirrors section 36 and allows the detained young person or a detained
child’s parent, or the person in charge of the secure accommodation to request an
EHC needs assessment. It requires the home local authority to consider whether an
assessment is necessary where such a request has been made or where someone else
has brought the child or young person to the authority’s attention. This section sets out
the local authority’s duties when making their decision about whether to carry out an
assessment and in carrying out any subsequent assessment of the child or young person.
In making a decision on whether an assessment is necessary, the local authority must
consult with the child’s parents or the young person and the person in charge of the
secure accommodation in which the child or young person is detained.

311. If the local authority decides not to carry out an assessment they must inform the child’s
parents or the young person and the person in charge of the secure accommodation
in which the child or young person is detained with their reasons for the decision.
If they intend to carry out an education, health and care needs assessment they must
inform the child’s parents or the young person and the person in charge of the secure
accommodation in which the child or young person is detained to make sure that they
are aware of their rights to have their own views considered by the local authority (either
orally or in writing).

312. The local authority must carry out an assessment if, after taking account of any views
expressed and evidence submitted, it thinks that the child or young person has or may
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have special educational needs and that it may be necessary for special educational
provision to be made for them through an EHC plan on their release from detention.
The parent or young person and the person in charge of the secure accommodation in
which the child or young person is detained should be informed of the outcome of the
assessment and whether the local authority intends to prepare an EHC Plan.

313. Regulations may specify how assessments for EHC plans will apply in custody.

Section 72: Securing EHC plans for certain detained persons

314. This section places a duty on the detained person’s home local authority to secure
an EHC plan if the detained person’s EHC needs assessment concludes that one is
necessary. Sections 37(2) to (5), 33(2) to (7) and 38 to 40 will apply in relation to an
EHC plan secured for a detained person as they would for a child or young person who
is not detained.

Section 73: EHC plans for certain detained persons: appeals and mediation

315. This section provides a right of appeal for detained persons. It enables the parents of
children and young people to appeal to the First Tier Tribunal about: a decision by their
local authority not to secure an EHC needs assessment; a decision not to secure an EHC
plan after an assessment; the school or institution named in the plan; or if no school or
institution is named in the plan. Regulations may make provision about appeals made
to the Tribunal under this section. Section 52(2) to (5) applies when a detained young
person or the parent of a detained child appeals under this section.

316. This section also sets out that where the parent or young person wants to make
an appeal to the Tribunal and wishes to pursue mediation, the local authority must
arrange for mediation, ensure that the mediation is conducted by an independent person
and participate in the mediation. If the mediation issues include education and/or
social care then the local authority must arrange the mediation, ensure it is conducted
by an independent person and the local authority. An independent person, in this
context, is someone who is not employed by a local authority in England or a clinical
commissioning group or the National Health Service Commissioning Board.

Section 74: Duty to keep EHC plans for detained persons.

317. This section requires home local authorities to keep an EHC plan for a young person
while they are detained in relevant youth accommodation. The local authority must
arrange appropriate special educational provision and the health services commissioner
appropriate health care provision. This is the provision specified in the EHC plan. If
it is not practicable to arrange this provision, provision which corresponds as closely
as possible to that in the EHC plan must be arranged. Where the provision specified in
the EHC plan is no longer appropriate, provision must be arranged which reasonably
appears to be appropriate.

Section 75: Supply of goods and services: detained persons

318. This section allows local authorities in England to supply goods and services to any
other authority or person making special educational provision for a detained person.
This is to help the local authority meet their duties under section 70. The local authority
may set the terms and conditions for the supply of the goods and services.

Information to improve well-being of children and young people with SEN

Section 76: Provision and publication of special needs information

319. This section places a duty on the Secretary of State to exercise his or her information-
gathering powers to secure special educational needs information about children and
young people under 19 from schools and local authorities and the provision made for
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them which he thinks would be likely to help in improving the well-being of those
children and young people. This must be published annually, in a form chosen by the
Secretary of State, and must not include the names of individuals.

320. This section replaces, in England, section 332C of the Education Act 1996. That power
has been used to publish a document each year containing a range of information
about the numbers of children and young people with special educational needs,
their characteristics, including the types of special educational needs, where they are
educated and their achievements.

Code of Practice

Section 77: Code of Practice

321. This section requires the Secretary of State to issue a Code of Practice giving guidance
to local authorities, the governing bodies, proprietors and management committees of
various institutions, and other bodies listed in subsection (1) on the exercise of their
functions under these provisions. These bodies must have regard to the Code when
carrying out those functions, as must those who help them carry out those functions.

322. The First-tier Tribunal must also have regard to any provision in the Code that it
considers to be relevant to any question arising out of a special educational needs appeal
with which it is dealing.

323. This section also empowers the Secretary of State to revise the Code from time to time,
and requires him or her to publish the current version.

324. This section replaces, in England, section 313 of the Education Act 1996 and widens
the scope of the bodies who must have regard to the Code from maintained schools,
maintained nursery schools and local authorities to include colleges, Academies, pupil
referral units and early years education providers.

Section 78: Making and approval of Code

325. This section sets out the procedure for making and approving the Code of Practice. It
requires the Secretary of State, when he proposes to issue or revise a Code of Practice, to
prepare a draft, consult those he sees fit and consider representations made by them. If
he decides to proceed with the draft he must lay a copy before each House of Parliament.

326. In the case of the first draft of the Code, he cannot issue it until it has been approved by
both Houses of Parliament. If he later revises the Code, he must not issue it if, within a
period of 40 days, the House resolves not to approve the draft.

327. The section replaces section 314 of the Education Act 1996 in relation to England.

Section 79: Review of resolution of disagreements

328. This section requires the Secretary of State and the Lord Chancellor to carry out a
review about how effectively disagreements in relation to children and young people
with special educational needs are being resolved. The Secretary of State and the Lord
Chancellor must prepare a report on the outcome of the review and lay a report before
Parliament within three years from the earliest date on which any provision in Part 3
comes into force.

329. Part of the review will involve piloting the ability of the Tribunal to make
recommendations about the health and social care elements of EHC plans in accordance
with regulations which will be made under section 51(4)(a) and (5).
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Supplementary

Section 80: Parents and young people lacking capacity

330. The section enables regulations to modify any statutory provision for the purpose
of giving effect to this Part where the parent of a child, or the young person, lacks
capacity at the relevant time. Examples of where modifications might be needed include
requesting a school or post-16 institution to be named in the EHC plan, and taking part
in mediation. “Lacking capacity” has the same meaning as in the Mental Capacity Act
2005. “Relevant time” means the time at which something is required or permitted to
be done by or in relation to a child’s parent or young person. A representative is a
deputy under the Mental Capacity Act, the person who has been given a lasting power
of attorney or an attorney in whom an enduring power of attorney has been vested.
Where a young person lacking capacity does not have a representative, the reference
to young person should be read as the young person’s parent (or where that parent also
lacks capacity, to that parent’s representative).

331. Regulations under the section may give a deputy under the Mental Capacity Act the
power to take the relevant decisions, even where this requires the discharge of parental
responsibility, which would otherwise not be permitted by that Act.

Section 81: Disapplication of Chapter 1 of Part 4 of EA 1996 in relation to children
in England

332. This section provides for Chapter 1 of Part 4 of the Education Act 1996 to cease to apply
in relation to children with special educational needs in the area of a local authority in
England when these provisions are implemented. It will continue to apply in relation to
Wales and children with SEN statements prepared by a local authority in Wales under
that Chapter.
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