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ENERGY ACT 2008

EXPLANATORY NOTES

Part 1, Chapter 1. Gas I mportation and Storage Zones

Summary and Background

6.

The United Nations Convention on the Law of the Sea 1982 (UNCLOS) is an
international agreement which defines the rights and responsibilities of nationsin their
use of the world’s oceans. Under Part V of UNCLOS, coastal states can claim rights
within an area, known as the exclusive economic zone, which forms part of the area
of the continental shelf and extends from the edge of the 12 nautical miles limit of the
territorial seafor afurther distance of 188 nautical miles. Within this area, the coastal
state can claim exclusive sovereign rights over al natural resources, including storage
space under the seabed. Under this Chapter, the UK will claim rights relating to the
unloading and storage of gas, and to related exploration activities. Thisis a precursor
to the regulatory regimes to be established under Chapters 2 and 3 of Part 1, relating to
the importation and storage of combustible gas, and storage of carbon dioxide.

Commentary on Sections

Section 1: Exploitation of areas outside the territorial sea for gasimportation and
storage

7.

10.

Article 56(1) of UNCLOS provides that the rights of the coastal state in respect
of the exclusive economic zone include, amongst other things, the exploration and
exploitation of the seabed and its subsoil, and the waters above it. It also provides
jurisdiction for the establishment and use of installations and structures in the area.

The United Kingdom has previously claimed anumber of rightsunder Article 56(1), but
has not yet claimed rights in relation to the unloading and storage of gas. The purpose
of this section isto claim those rights, by providing for their ownership to be vested in
the Crown within areas designated as “ Gas Importation and Storage Zones”.

Subsection (1) vests in the Crown the rights defined by subsections (2) and (3). The
rights are those relating to the following activities:

a) unloading gasto installations or pipelines,
b) storing gas, whether or not it is intended to be recovered; and
¢) exploring for suitable sites for the purpose of “(a)” or “(b)”.

Subsections (4) and (6) definewhat ismeant by “gas’ for these purposes. The definition
covers, in particular, both combustible gases (for the purposes of activities within
Chapter 2 of thisPart — Importation and storage of combustible gas), and carbon dioxide
(for the purposes of activities within Chapter 3 — Storage of carbon dioxide).
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Subsection (5) provides for Her Majesty to make an Order in Council designating an
area as a Gas Importation and Storage Zone. Such Orders will be subject to negative
resolution procedure (see section 94).

This approach reflects the one taken in section 84 of the Energy Act 2004 (c.20)
(exploitation of areas outside the territorial sea for energy production) to establish
Renewable Energy Zonesfor the purpose of offshore renewabl e electricity projectssuch
as offshore wind farms.

Chapter 2: Importation and Storage of Combustible Gas

Summary and Background

13.

14.

15.

16.

17.

18.

In 2004, the UK wasvirtually self-sufficient in the production of natural gasfor heating,
electricity and business processes. However, gas production from the UK Continental
Shelf (UKCYS) isdeclining and it is expected that the UK will bereliant on imported gas
to meet well over half of demand by 2020. Without sufficient and timely new storage
and import infrastructure, there will be increased risks of a tight gas supply demand
balancein the UK in the future. This could result in high UK gas prices during periods
of peak demand and a higher risk of involuntary interruptions.

Companies have already responded to declining UK gas production by investing in
new gas storage and import infrastructure. However, as the UK’ s production declines,
additional investment will be needed in gas infrastructure. Companies investing in the
UK have sought a clear and stable regulatory framework to reduce the uncertainty,
delays and costs associated with the UK’ s consenting processes.

The UK’s current legidative regime offshore was chiefly designed for licensing oil
and gas production. It therefore does not easily lend itself to the types of gas supply
projects that the UK will need to come on-stream as indigenous production of natural
gas declines.

As aresult, there is no single piece of legidation that explicitly covers offshore gas
supply activities. Consents have to be sought under a number of pieces of legisation,
creating complexity and uncertainty for the investor. Developers may require consents
under some or al of the following pieces of existing legislation (this list may not be
exhaustive):

* The Petroleum Act 1998

» TheFood and Environment Protection Act 1985
» The Coast Protection Act 1949

e The Transport and Works Act 1992

This Part of the Act creates a new regulatory framework specifically designed for
offshore gas storage and Liquefied Natural Gas unloading projects. The regime
is intended to simplify the consenting process, reduce the administrative burdens
on developers and create certainty over the legal operation and construction of
new facilities. The aim is to encourage timely investment in offshore gas supply
infrastructure and to contribute to security of supply in the longer term.

As part of simplifying the consenting processes for offshore gas storage and Liquefied
Natural Gas unloading projects, the proposalsin this Act will disapply the requirement
on developers to apply separately for a licence under the Food and Environment
Protection Act 1985 (¢.48) to inject gas into the seabed, except where functions under
that Act are exercised by the devolved administrations in Scotland, Wales or Northern
Ireland. Sections 21, 23 and 24 of the Petroleum Act 1987 provide for the automatic
establishment of safety zones around oil and gas installations and set out offences
and the applicable penalties in connection with such safety zones. Paragraph 4 of
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Schedule 1 to this Act extends those provisions to installations used for offshore gas
storage and Liquefied Natural Gas unloading projects.

Commentary on Sections
Activitiesrequiring alicence

Section 2: Prohibition on unlicensed activities

19.

20.

21.

This section prohibits specified activities from being carried out, except in accordance
with alicence granted under section 4.

Subsection (3) specifies the activities for which such a licence is required. These
include the use of a*“controlled place” (as defined in subsection (4)) for gas storage or
unloading; the recovery of the gas stored; the conversion of natural features (such as
salt domes) for use as storage space; and related exploration activities. Such activities
also include the establishment and subsequent maintenance of installations (which
by section 16 may be fixed or floating structures) for those purposes. However, by
subsection (2), alicence will not be required for any activity falling within section 3.

Subsection (4) defines “gas’ and “controlled place” for those purposes. By contrast to
the definition in Chapter 1, “gas’ islimited to combustibl e substances, and must consist
wholly or mainly of the substances listed or other substances which may be specified
by order. An order specifying a substance for these purposes is subject to negative
resolution procedure (see section 94). A “controlled place” isany placewithinthelimits
of the territorial sea adjacent to the United Kingdom, (the territorial sea extends 12
nautical milesfrom baselines established under the Territorial Sea Act 1987 (c. 49)), or
within a Gas Importation and Storage Zone designated under section

Section 3: Exception for activities carried on partly on land etc

22.

Thissection ensuresthat alicence under this Chapter isnot required for certain activities
which relate to developments which are liable to be subject to planning control (in
particular under the Town and Country Planning Act 1990 (c. 8)). As aresult, the risk
of double regulation will be avoided in such cases. The excluded activities are:

» the establishment or maintenance of a gas unloading installation which extends at
least in part into a controlled place (as defined in section 2(4)), and the unloading
of gasto the installation in that place (see subsection (1)(a) and (d));

e theconversion of anatural feature (such asasat dome), whichisonly partly within
acontrolled place, the remainder being under land (subsection (1)(b)); and

» thestorage (and subsequent recovery) of gasat aplacewhich similarly isonly partly
within a controlled place

However, such activities are excluded only where they relate to a development which
can be expected to be subject to planning control. Thusin the case of a gas unloading
installation, the installation must be permanently connected with land by a structure
which provides access at all timesand for all purposes; in the case of the conversion of
anatural feature, the conversion operations must take place wholly or mainly on, over
or under land; and in the case of storage and recovery of gas, the injection of the gas
must take place on land. For those purposes, “land” means land above the low water
mark (in Scotland), or within England or Wales (“England” and “Wales’ are defined
in Schedule 1 to the Interpretation Act 1978 (c. 30)).

Licensing

Section 4: Licences

23.

This section allows the Secretary of State to grant licences for the purposes of this
Chapter. Such a licence will permit, under the terms and conditions laid down in
the licence, the carrying on of one or more of the activities mentioned in section 2.
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However, in order to make use of the sea, the seabed or spaces under the seabed for
the purpose of these activities, an operator would in addition have to obtain a lease
or (outside the territorial sea) authorisation from The Crown Estate, who administer
the relevant rights to the offshore area vested under section 1 (or, within the territorial
sea, vested in the Crown under common law). Subsection (2) accordingly alows the
geographical coordinates covered by the licence to be linked to those covered by the
lease or authorisation from The Crown Estate (see also section 6(2)).

Section 5: Applications

24,

Thissection givesthe Secretary of Statethe power to make regul ations about the making
of applications for licences. The regulations will be subject to negative resolution
procedure (see section 105). In particular, the regulations may set out:

» who can apply for alicence;
e requirements that must be satisfied by or in relation to the licence applicant;
» how the application for alicence must be made;

* the information which an application must contain and any accompanying
documents,

e anapplication fee.

Section 6: Terms and conditions

25.

26.

27.

This section enables the Secretary of State to determine the terms and conditions of
a licence. Subsection (2) allows the commencement and duration of the licence to be
linked to that of the corresponding lease or authorisation from The Crown Estate.

Subsection (3) alows a licence to permit the licence holder to transfer the licence to
another person or to include another person as a party to the licence, subject to any
conditions set out in the licence.

The conditions of the licence may, under subsection (4), also include a requirement
for the licence holder to obtain the prior consent of the Secretary of State or another
person (such as the Health and Safety Executive) for acts specified in the licence. This
could include, for example, a requirement for such consent for the drilling of a well.
The licence may provide for the consent itself to be subject to conditions. Subsection
(5) makesit clear that one of those conditions might be the modification of the licence
in a specified respect.

Section 7: Model clauses

28.

29.

This section enables the Secretary of State to set out model clauses. Model clauses
are standard sets of terms and conditions, which (subject to subsection (3)) will be
incorporated in all licences. Such model clauses will be prescribed by regulations
subject to negative resolution procedure (see section 105). By virtue of section 104 it
will be possible to set out different model clauses for different cases. For instance, sets
of model clauses madefor gas storage may differ from those for unloading of Liquefied
Natural Gas.

Subsection (3) enablesthe Secretary of Stateto omit or modify one or more of the model
clausesin the case of any particular licence.

Enforcement

Section 8: Offence to carry on unlicensed activities

30.

Subsection (1) makesit an offencefor apersonto carry on any activity listedin section 2
unless that person has alicence, or is a person (such as a contractor or sub-contractor)
who carries on the relevant activity on behalf of a person with a licence. However,
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by subsection (3), this is subject to the exception provided by section 3. Subsection
(2) makes it an offence to cause or permit another person to commit the offence (for
instance, by getting a contractor to do so). Subsection (4) sets out the penalties for
any person found guilty of an offence under this section. These are a fine of up to
the statutory maximum (currently £5,000 in England, Wales and Northern Ireland and
£10,000 in Scotland) on summary conviction or an unlimited fine for conviction on
indictment.

Section 9: Offencesrelating to licences

31

32.

33.

Once a licence has been granted, it will also be an offence to breach certain of its
provisions. Subsection (1) specifies breaches which will give rise to an offence, and
gives the Secretary of State a power to specify by order (subject to negative resolution
procedure — see section 105) further kinds of breaches that will amount to an offence.
Other enforcement powers will be available in respect of breaches of licences which
are not criminal offences: seein particular section 10. The breaches attracting criminal
penalties under the present section include:

» the carrying on of an activity such as a drilling operation, without first obtaining
the prior consent specified by the licence (whether from the Secretary of State or
another person whose consent is required);

» the breach of any conditions attached to such a consent;

» thefailure to keep records, give a notice, or make a return or report, as required
by the licence.

The licence holder will be liable for offences under the licence, even where the act or
omission in question resultsfrom the behaviour of, for example, acontractor. However,
subsection (2) provides that the licence holder will have avalid defence if it can show
that it exercised due diligence in trying to avoid committing the relevant offence. In the
case Where the contractor was responsible for a breach, the licence holder would have
to show that it had exercised due diligence in choosing and supervising the behaviour
of the contractor.

Subsections (3) and (4) make it an offence for a person knowingly or recklessly to
make a false statement in order to obtain a licence, or any required consent, or to fail
to disclose information which that person knows, or ought to know, to be relevant to
alicence application or to that consent.

Subsection (5) sets out the penalties for the offences in subsections (1), (3) and (4): a
fine of up to the statutory maximum (currently £5,000 in England, Wales and Northern
Ireland and £10,000 in Scotland) on summary conviction, or an unlimited fine for
conviction on indictment.

Section 10: Secretary of State’s power of direction

35.

36.

37.

Wherethere has been abreach of alicence, this section enablesthe Secretary of Stateto
direct that the licence holder takes appropriate stepsto remedy the breach. For example,
if the licence requires equipment to be maintained to a good standard, a direction may
reguire the equipment to be repaired or replaced. Subsection (3) requires the Secretary
of State to consult the licence holder before adirection is given.

If thelicence holder failsto comply with the direction, the Secretary of State may, under
subsections (4) to (8), ensure that the necessary action is taken, at the expense of the
licence holder and (if so directed) with the latter’ s assistance.

Subsection (9) ensuresthat this section does not affect any provision made by thelicence
itself for its enforcement (for instance, the licence may itself give the Secretary of State
powers of direction in certain circumstances).
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Section 11: Failure to comply with a direction under section 10

38.

Subsection (1) of this section provides that a failure to comply with a direction under
section 10 isacriminal offence, unless the accused proves due diligence was exercised
in trying to avoid committing the offence. The penalties are set out in subsection (2): a
fine of up to the statutory maximum (currently £5,000 in England, Wales and Northern
Ireland and £10,000 in Scotland) on summary conviction, or an unlimited fine for
conviction on indictment.

Section 12: Injunctions restraining breaches of section 2(1)

39.

Thissection givesthe Secretary of State the power to apply to the court for aninjunction
to prevent, or requirethe cessation of , activities prohibited by section 2(1). For example,
where there is evidence that a gas unloading activity is taking place without alicence,
the Secretary of State may apply for an injunction requiring the operator to cease the
activity until alicence is obtained. This power is in addition to any other powers the
Secretary of State may have under this Chapter.

Section 13: Inspectors

40.

41.

Subsections (1) and (2) of this section alow the Secretary of State to appoint persons
to act asingpectorsto assist in carrying out the Secretary of State' s functions under this
Chapter, and enabl e the inspectors to be remunerated.

Subsection (3) gives the Secretary of State the power to make regulations (subject to
negative resol ution procedure— see section 105) setting out the powers and duties of the
inspectors and of any other person acting on the directions of the Secretary of Statein
connection with afunction under this Chapter (such persons may include, for example,
surveyors or other contractors instructed by the Secretary of State). These are likely to
include, for example, powers of entry and investigation and the right to take samples.
Subsection (5) enables such regulationsto create criminal offences (for exampleit might
be an offence to obstruct an inspector in the exercise of functions under the regul ations).
Such offenceswill attract the penalty of afine of up to the statutory maximum (currently
£5,000 in England, Wales and Northern Ireland and £10,000 in Scotland) or such lesser
amount as is specified in the regulations, on summary conviction, or an unlimited fine
on conviction on indictment.

Section 14: Criminal proceedings

42.

43.

Subsection (1) ensuresthat an offence arising by virtue of the provisions of this Chapter
may be prosecuted in any part of the United Kingdom, regardless of the offshore
location at which the offence may have been committed.

Subsections (3) and (4) ensure that prosecutions for such offences alleged to have been
committed in a controlled place (i.e. within the territorial sea or a Gas Importation
and Storage Zone) may be brought only by the Secretary of State (or by a person
authorised by the Secretary of State), or by or with the consent of the Director of
Public Prosecutions (or the Director of Public Prosecutionsfor Northern Ireland). Such
provision isunnecessary in relation to Scotland as there all prosecutions are brought by
or on behalf of the Lord Advocate. Subsection (5) provides that the same restrictions
will apply to any prosecution for an offence created by regulations under section 13
except that references to a person authorised by the Secretary of State are to be read
as references to an inspector.

Supplementary

Section 15: Interaction with the petroleum licensing requirements

44,

In some cases the storage of gaswill require a petroleum licence, under section 3 of the
Petroleum Act 1998, aswell asalicence under section 4 of the Act. Thisis becausethe
geological featurein which the gasis stored (for instance, adepleted hydrocarbon field)
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may itself contain indigenous petroleum. As a result, petroleum will be “produced”
when it mixes with gasthat is recovered from the store. In the case of other geological
features, the amounts of hydrocarbons present may be negligible. This section provides
a means whereby the holder of a gas storage licence can be assured that a petroleum
licence will not also be necessary. Thus, if the Secretary of State is satisfied that the
amount of hydrocarbons present is insignificant (see subsection (4)), a direction may
be given under subsection (2) which makes it clear that there is no requirement for a
petroleum licence.

Subsection (5) requires such a direction to be revoked if circumstances change; but
subsection (6) then ensures that the licence holder is allowed a period of grace before
the revocation takes effect. A period will be allowed that is sufficient to enable the
licence holder to apply for a petroleum licence, or to negotiate to obtain rights under
an existing licence.

Subsection (7) requires the licence holder to be consulted before a direction is given
or revoked.

Chapter 3: Storage of Carbon Dioxide

Summary and Background

47.

48.

49.

50.

Carbon Capture and Storage (CCS) isaprocessinvolving the capture of carbon dioxide
from the burning of fossil fuels, its transportation, and storage in secure spaces, such
as geological formations, including under the seabed. CCS can be applied to arange of
industrial processesincluding coal-fired and gas-fired electricity generation. It has the
potential to reduce carbon dioxide emissions of standard coal-fired generation by up to
90%. The Stern Review! highlighted the potential role that CCS could play in tackling
climate change, with the potential to contribute up to as much as 28% of global carbon
dioxide mitigation by 2050. However, CCS has not yet been applied to commercial-
scale electricity generation.

The Government is committed to the development of CCS with electricity generation.
The Government launched a competition in November 2007 to support a CCS
demonstration project in the UK. Thiswill be one of the first demonstrations anywhere
in the world. The objective is for the demonstration project to be operational by 2014.
The demonstration cannot proceed without an appropriate | egislative regulatory regime
being in place.

Most of the activities involved in CCS are standard industrial processes and can be
readily regulated by established legislation. However, permanent storage of carbon
dioxide is a novel activity, and existing legidation to control depositions below the
surface of the land and seabed is not well suited to licensing the storage of carbon
dioxide. This Chapter of the Act establishes a framework for the licensing of carbon
dioxide storage and the enforcement of the licence provisions. It also applies existing
offshorelegislation (for example the decommissioning legislation in the Petroleum Act
1998) to offshore structures used for the purposes of carbon dioxide storage. Chapter 1
of Part 1, amongst other things, asserts the UK’ s rights to the use of the offshore sub-
surface space for the storage of carbon dioxide.

The framework is limited to the offshore area. This is due to the fact that this areais
likely to be of primary interest to developers in the short-term. Moreover, storage of
carbon dioxide onshore requires amendment of existing EU Directives. Whilst such
amendment forms part of the Commission’s proposal for a Directive on the geological
storage of carbon dioxide presented in January 2008, the details of any Directive
finally adopted will be a matter for agreement within the EU Council and the European
Parliament. Whilst the agreed text of the Directive is expected to cover both onshore
and offshore areas, there is arisk that the Directive may not be agreed in timeto fit in

1

The Sern Review — The Economics of Climate Change, Nicholas Stern, 2006


http://www.legislation.gov.uk/id/ukpga/2008/32/section/15/4
http://www.legislation.gov.uk/id/ukpga/2008/32/section/15/2
http://www.legislation.gov.uk/id/ukpga/2008/32/section/15/5
http://www.legislation.gov.uk/id/ukpga/2008/32/section/15/6
http://www.legislation.gov.uk/id/ukpga/2008/32/section/15/7
http://www.legislation.gov.uk/id/ukpga/2008/32/chapter/3/chapter/3

51.

These notes refer to the Energy Act 2008 (c.32)
which received Royal Assent on 26 November 2008

with thetimeframe of the CCS demonstration project. The provisionsin this Chapter are
intended to provide sufficient flexibility for the EU regime to be readily implemented
once agreed at the European leve in relation to the offshore area.

Following a Legislative Consent Motion agreed by the Scottish Parliament, the
provisions of this Chapter apply to the territorial sea adjacent to Scotland (0 to 12
nautical miles) where the Scottish Ministerswill have therelevant legidative, licensing
and enforcement powers. The practical arrangements as well as any cross-boundary
issues arising in connection with the provisions of this Chapter to that areaare intended
to be addressed in a Memorandum of Understanding to be entered into between the
Secretary of State and the Scottish Ministers.

Commentary on Sections
Activitiesrequiring alicence

Section 17: Prohibition on unlicensed activities

52.

53.

This section prohibits the following activities from being carried out, except in
accordance with a licence granted under section 18:

e storage of carbon dioxide with aview to its permanent disposal;

e conversion of anatural feature (for example, a saline aguifer) for such storage;
e exploration for a carbon dioxide storage site; and

e establishment or maintenance of an installation for any of those purposes.

Temporary storage of carbon dioxide will also require a licence, if such temporary
storage is an interim measure prior to its permanent disposal.

Subsection (3) sets out the area within which activities are subject to those controls. It
consists of theterritorial sea adjacent to the United Kingdom (theterritorial seaextends
12 nautical milesfrom baselines established under the Territorial Sea Act 1987 (c. 49)),
together with any areadesignated asaGas I mportation and Storage Zone (see section 1).

Licensing

Section 18: Licences

54.

55.

This section allows the licensing authority (or any authority to which the relevant
function has been transferred under section 34) to grant licences for the purposes of
this Chapter. The licensing authority in relation to the activities of storage, conversion
or exploration within the territorial sea adjacent to Scotland is the Scottish Ministers;
otherwise, the licensing authority isthe Secretary of State. However, where the activity
concerned is only partly within Scottish territorial waters (for instance where a carbon
dioxide store straddles the boundary between Scottish and English territorial waters)
the licensing authority may be either the Scottish Ministers or the Secretary of State. In
such a case, references to the “licensing authority” are to be construed as referencesto
the Authority that exercisestherelevant power to grant alicence or to consider alicence
application. Thelicensing authority for an installation will always be the Authority that
licensed the activity for which the installation is maintained or established.

A licencegranted under section 18 will permit, under thetermsand conditionslaid down
in the licence, the carrying out of one or more of the activities mentioned in section 17.
However, in order to make use of the sea, the seabed or spaces under the seabed for
the purpose of these activities, an operator would in addition have to obtain alease or
authorisation from The Crown Estate, who administer the relevant rightsto the offshore
area. Subsection (3) accordingly allows the geographical coordinates covered by the
licence to be linked to those covered by the lease or authorisation from The Crown
Estate (see also section 20 (4)).
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Section 19: Requirements relating to grant of licences

56.

This section gives the licensing authority the power to make regulations (subject to
negative resolution procedure — see section 105) prescribing the conditions that the
applicant may be required to meet in order to obtain a licence, as well as any other
requirements that must be satisfied prior to the licence being granted. In particular, the
regulations may set out:

» who can apply for alicence;
» how the application for alicence must be made;

* the information which an application must contain and any accompanying
documents;

e anapplication fee; and

e arequirement for the applicant to provide financial security (such as a letter of
credit, afund held on trust, or another form of security) in respect of any obligations
arising in connection with the licensed activities.

The obligationsin relation to which financial security may be required are not restricted
to those laid down by the licence, and may takeinto account, for example, any liabilities
that may arise in connection with a carbon dioxide store (such as any liability that may
arise under the EU Emissions Trading Scheme). While such security may not be needed
in every case, the intention of requiring such a security would be to protect the public
purse against the risk of the licensee failing to meet its obligations arising from its
activities under the licence. Where a financial guarantee is required, then it will be
required as a condition of the licence being granted, and not as a condition of making
an application.

Section 20: Terms and conditions

57.

58.

59.

This section givesthelicensing authority (or an authority to which the relevant function
has been transferred under section 34) a power to grant licences on such terms and
conditions as that licensing authority thinksfit. The licensing authority’ s discretion is,
however, subject to its power under section 21 to prescribe, by regulations (subject
to the negative resolution procedure — see section 105), the provisions which must be
contained in alicence.

Bysubsection (3) a licence may include provisions about the following matters
(amongst other things):

» thefinancial security that may bereguired (in addition to the security required under
section 19), or the release of any existing financial security during the licensing
period (for instance to reflect a change of circumstances, such as an improvement
in the operator’ s financial standing);

e apower to alow the licensing authority to review or (after consulting the licence
holder) to modify the licence;

e apower to prevent, or enable the licensing authority to prevent the licence holder,
in specified circumstances (such aswherethereis evidence to suggest that the store
poses a significant environmental risk), from carrying on an activity (for example,
the continued injection of carbon dioxide).

In addition to imposing conditions on the process of injecting carbon dioxide, the
licence may also impose obligations on the licence holder after the activity of carbon
dioxide injection has permanently ceased. Therefore licenceswill be ableto cover both
aperiod during which injection istaking place, and asubsequent period, during which it
is expected the stability of the store would have to be demonstrated through monitoring
and other activities prior to termination of the licence.
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Subsection (4) ensuresthat the commencement and duration of thelicence can belinked
to that of the corresponding lease or authorisation from The Crown Estate.

Subsection (5) ensures that alicence can include an authorisation for the transfer of the
licence to another person or the inclusion of another person as a party to the licence,
subject to any conditions set out in the licence. Such conditions might for instance
include obtaining the prior consent of the licensing authority for such atransfer.

Subsections (6) and (7) ensure that provisions in the licences can include conditions
to obtain consent from the licensing authority (or an authority to which the relevant
function has been transferred under section 34) for specified acts or omissions. Such
consent may itself be granted subject to conditions.

Section 21: Content of licences. regulations

63. This section gives the licensing authority the power to make regulations (subject to
negative resol ution procedure — see section 105) about the terms and conditions which
must be included in licences to be granted under section 18.

Enforcement

Section 22: Offenceto carry on unlicensed activities

64.

65.

66.

This section makes it an offence for a person to carry out any of the activities listed in
section 17 unless that person has alicence issued under section 18, or isa person (such
as a contractor or sub-contractor) who carries out the relevant activity on behalf of a
licensed person. It is aso an offence to cause or permit such unlicensed activitiesto be
carried out (for example by getting a contractor to do o).

Subsection (3) sets out the penalties for those offences (on summary conviction, a
fine not exceeding £50,000 and, on conviction on indictment, imprisonment for aterm
not exceeding two years or an unlimited fine, or both). These penalties are set at the
same level asthosein Part 2 of the Food and Environment Protection Act 1985 (c. 48)
(FEPA), as amended by the Environmental Protection Act 1990 (c. 43).

Subsection (4) provides, however, for a lesser penalty in circumstances where the
activities in question are limited to exploration (rather than for instance the activity of
carbon dioxide storage). On summary conviction, a person will be liable to a fine not
exceeding the statutory maximum (currently £5,000 in England, Wales and Northern
Ireland and £10,000 in Scotland) and, on conviction on indictment, to an unlimited fine.

Section 23: Offencesrelating to licences

67.

68.

Once a licence has been granted, it will also be an offence to breach certain of its
provisions. Subsection (1) specifies breaches which will give rise to an offence, and
gives the licensing authority a power to specify by order (subject to the negative
resolution procedure — see section 105) further kinds of breaches of licences that will
amount to an offence. Other enforcement powerswill be availablein respect of breaches
which are not criminal offences: see in particular section 24. The breaches attracting
criminal penalties under the present section include:

» doing something that requires the licensing authority’ s consent, without obtaining
such consent (for example, where the regulatory authority’s consent is required
before commencing injection of carbon dioxide); and

» afailure to keep records, notify, or make a return or report, as required by the
licence.

Only the licence holder will be liable for offences under this section, including where
the act or omission in question results from the behaviour, for example, of acontractor.
However, subsection (2) provides that licence holder will have a defence if it can
show that it exercised due diligence in trying to avoid committing the offence. In
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circumstances where the contractor was responsible for a breach, the licence holder
would have to show, for example, that it had exercised due diligence in supervising the
behaviour of the contractor.

Subsections (3) and (4) set out the penalties for those offences. These are identical
to those for undertaking a licensable activity without a licence (section 22 (3)) (a
fine not exceeding £50,000 and, on conviction on indictment, imprisonment not
exceeding two years or an unlimited fine, or both; and lesser penalties in relation
to exploration activities: on summary conviction, a fine not exceeding the statutory
maximum (currently £5,000 in England, Wales and Northern Ireland and £10,000 in
Scotland) and, on conviction on indictment, an unlimited fine).

Subsections (5) and (6) create offences where a person knowingly or recklessly makes
afalse statement in order to abtain alicence, or any required consent, or failsto disclose
information which that person knows, or ought to know, to be relevant to a licence
application or to that consent. Subsection (7) sets out the penalties for the offencesin
subsections (5) and (6): on summary conviction, the person found guilty of the offence
would be liable to a fine not exceeding the statutory maximum (currently £5,000 in
England, Wales and Northern Ireland and £10,000 in Scotland), or, on conviction on
indictment, an unlimited fine.

Section 24: Licensing authority’ s power of direction

71.

72.

73.

Where there has been a breach of alicence condition, this section enablesthe licensing
authority (or an authority to which the relevant function has been transferred under
section 34), to direct that thelicence hol der takes appropriate stepsto remedy the breach.
For example, if the licence requires equipment to be maintained to a good standard, a
direction may reguire the equipment to be repaired or replaced. Subsection (3) requires
the licence holder to be consulted before a direction is made.

If the licence holder fails to comply with the direction, the licensing authority (or
the Authority to which the function is transferred), may, undersubsections (4) to (8),
ensure that the necessary action is taken, at the expense of the licence holder, and (if
so directed) with the latter’ s assistance.

Subsection (9) ensuresthat this section doesnot affect any provision made by thelicence
itself for itsenforcement (for instance, thelicence may itself givethelicensing authority
powers of direction in certain circumstances).

Section 25: Failureto comply with a direction under section 24

74.

Subsection (1) of this section provides that a failure to comply with a direction under
section 24 is a criminal offence, with the penalties set out in subsection (2): afine of
up to the statutory maximum (currently £5,000 in England, Wales and Northern Ireland
and £10,000 in Scotland) on summary conviction, or an unlimited fine for conviction
on indictment.

Section 26: Injunctions restraining breaches of section 17(1)

75.

76.

This section gives the Scottish Ministers (or an authority to which the relevant function
has been transferred under section 34) the power to apply to the Court of Session for an
interdict to restrain any actual or apprehended breach of section 17(1) in relation to a
controlled place within the territorial sea adjacent to Scotland. In the case of any other
such actual or apprehended breach, it gives the Secretary of State (or an authority to
which the relevant function has been transferred under section 34) the power to apply
to the High Court for an injunction or the Court of Session for an interdict.

For example, where there is evidence that a carbon dioxide storage-related activity
is being carried out without a licence within the territorial sea adjacent to Scotland,
the Scottish Ministers may apply to the Court of Session for an interdict requiring
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the operator to cease the activity. The Secretary of State, similarly, may apply for an
injunction to the High Court (or, where appropriate, for an interdict to the Court of
Session) where he becomes aware that such unlicensed activities are being carried out,
for instance, in a place outside UK territoria waters but within a Gas Importation and
Storage Zone designated under section 1. The powers created by this section are in
addition to any other powers the Scottish Ministers or the Secretary of State may have
under this Chapter.

Section 27: Inspectors

7.

78.

79.

Subsections (1) and (2) of thissection allow the Secretary of State or (by subsection (6))
the Scottish Ministers, or an authority to which the relevant function has been
transferred under section 34, to appoint persons to act as inspectors to assist in the
carrying out of their functions under this Chapter, and enable the inspectors to be
remunerated.

Subsection (3) givesthe Secretary of State or (by subsection (6)) the Scottish Ministers
the power to make regulations (subject to the negative resolution procedure — see
section 105) setting out the powers and duties of the inspectors, and of any other person
acting on their directionsin connection with afunction under this Chapter (such persons
may include, for example, surveyors or other contractors instructed by the Secretary
of State or the Scottish Ministers). These are likely to include, for example powers of
entry, investigation and the right to take samples.

Subsection (5) enables such regul ationsto create criminal offences (for exampleit might
be an offence to obstruct an inspector in the exercise of functionsunder theregulations).
Such offences would attract the penalty of afine not exceeding the statutory maximum
(currently £5,000 in England, Wales and Northern Ireland and £10,000 in Scotland)
or such lesser amount as is specified in the regulations, on summary conviction or, on
conviction on indictment, an unlimited fine.

Section 28: Criminal proceedings

80.

81.

82.

Subsection (1) ensuresthat an offence arising by virtue of the provisions of this Chapter
may be prosecuted in any part of the United Kingdom, regardless of the offshore
location at which the offence may have been committed.

Subsections (3) and (4) ensure that prosecutions for such offences alleged to have been
committed in a controlled place (i.e. within the territorial sea or a Gas Importation and
Storage Zone) may be brought only by the Secretary of State or a person authorised by
the Secretary of State (or an authority to which therelevant function hasbeen transferred
under section 34 or a person authorised by such an authority), or by or with the consent
of the Director of Public Prosecutions (or the Director of Public Prosecutions for
Northern Ireland). Such provision is unnecessary in relation to Scotland, as there all
prosecutions are brought by or on behalf of the Lord Advocate.

Subsection (5) provides that the same restrictions procedure will apply to any
prosecution for an offence created by regulations under section 27, except that
references to a person authorised by the Secretary of State (or by an authority to which
the relevant function has been transferred under section 34) areto be read as references
to an inspector.

Registration

Section 29: Requirement for public register

83.

This section requires the Secretary of State (or an authority to which the relevant
function has been transferred under section 34) to maintain a register containing
prescribed information relating to al licences granted under this Chapter, and enables
the Secretary of State to prescribe the information that must be included in the register.
Theinformation to beincluded will be prescribed by regulations (subject to the negative
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resolution procedure — see section 105), and might for example include details of
licences issued, revoked or modified, and of any enforcement action taken in relation
to those licences. However, provision is made by subsections (2) to (5) for certain
information to be excluded from the register. Such information may be excluded by
the licensing authority (or an authority to which the function has been transferred
under section 34) on the grounds of commercial sensitivity. However, the function of
excluding information on national security grounds is given only to the Secretary of
State, even where the information relates to alicence granted by the Scottish Ministers.
By subsection (6) there will be free public access to the register, but a charge may be
made for obtaining copies (which would have to reflect the costs of providing them).

Thissectionissimilar to section 14 of Food and Environment Protection Act 1985 (¢.48)
(FEPA), which requires the licensing authority to compile and keep certain particulars
of FEPA licences and to make them available for public inspection.

Abandonment of offshore installations

Section 30: Abandonment of installations

85.

Subsection (1) applies the provisions of Part 4 of the Petroleum Act 1998 to offshore
structures that are installed for the purposes of carbon dioxide storage activities. As
a result, the operators of such installations will be required to decommission them
in a timely manner after operations have permanently ceased. Bysubsection (2), the
functions under Part 4 of that Act are to be exercised by the Scottish Ministers in the
case of carbon dioxide storage installations licensed by them under this Chapter, and
the Scottish Ministers have the power, by regulations subject to negative resolution
procedure (see section 105), to make any appropriate modifications of the provisions of
Part 4 of the Petroleum Act 1998 as they apply to such installations. By subsection (3)
the powers of the Scottish Ministers under subsection (2) do not extend to installations
used for Enhanced Oil Recovery (see the Note to section 33). By subsection (4) the
Secretary of State hasthe power to make such regulations modifying Part 4 asit applies
to any carbon dioxide storage installation not licensed by the Scottish Ministers.

Termination of the licence

Section 31: Termination of licence: regulations

86.

87.

This section gives the licensing authority the power to make regulations (subject to
negative resolution procedure — see section 105) setting out the circumstances under
which a licence may be terminated (which may be in addition to any termination
provisions already contained in the licence). The regulations would also be able to
reguire the licensing authority (or an authority to which the relevant function has been
transferred under section 34) to take on the responsibility (including any financial
liability) for the management of a carbon dioxide store on or after the termination of
alicence. Theintention is that regulations will, in particular, set out the conditions (in
addition to any licence provisions) that must be met before the Secretary of State, or
the said authority, can consent to the termination of alicence.

Subsection (3) ensures that any provisions of alicence granted under section 18 which
relate to the termination of the licence are subject to the provisions made by such
regulations.

Miscellaneous

Section 32: Safety zones

88.

Sections 21, 23 and 24 of the Petroleum Act 1987 provide for the automatic
establishment of safety zones around oil and gas installations and set out offences and
the applicable penaltiesin connection with such safety zones. This section extendsthose
provisions to installations used for carbon dioxide storage. Such safety zones are areas
extending 500 metres around the installation, from which vessels are prevented from
entering or remaining except in accordance with regulations made by the Secretary of
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State or a consent given by the Health and Safety Executive. The penalty for such an
offence is a fine not exceeding the statutory maximum (currently £5,000 in England,
Wales and Northern Ireland and £10,000 in Scotland) on summary conviction and, on
conviction on indictment, imprisonment not exceeding two years or an unlimited fine,
or both.

Section 33: Enhanced petroleum recovery: power to make orders

89.

90.

Carbon dioxide can be used to improve the recovery of hydrocarbon production in a
process known as Enhanced Oil Recovery (EOR) (which may also be applied to the
recovery of natural gas). Subsection (1) ensuresthat the provisionsof this Chapter do not
extend to the use of carbon dioxide for the purpose of EOR, unlessthey are so extended
by an order made by the Secretary of State (subject to negative resolution procedure
— see section 105). The intention is to use this power, for example, to ensure that the
requirements of this Chapter extend to operators undertaking an EOR activity if those
operators wish to claim credits under the EU Emissions Trading Scheme (once carbon
dioxide storage projects are included in that scheme). In the circumstances defined by
an order under this subsection, a licence under section 18 would be required, as well
as an authorisation (or, within the territorial sea, alease) from The Crown Estate. (The
latter requirement would not, however, apply in a case covered by subsection (3).)

Subsection (3) provides that the Secretary of State may, by the same order and, for
example, for the purposeindicated above, extend the application of this Chapter to EOR
activitiescarried out in the area of the Continental Shelf, asdefinedin section 1(7) of the
Continental Shelf Act 1964, wherethe areain question falls outside any areadesignated
as a Gas Importation and Storage Zone.

Section 34: Power of Secretary of State etc to transfer functions

91.

92.

93.

This section gives the Secretary of State or (by subsection (8)) the Scottish Ministers
the power to transfer to another authority (which must be a public body, for example
the Marine Fisheries Agency (or the Marine Management Organisation (MMO) once
established) any of the functions conferred on them by this Chapter, with the exception
of powers to make regulations or orders. Such a transfer may be made to several
different authorities, either of different functions or of the same function in respect of
different places. For example, one or more authorities may be given the function of
granting licences in respect of all the activities covered by the Chapter, or just some
of the activities. This alows flexibility in the choice of the regulatory authorities for
carbon dioxide storage. Any transfer of functions under this section will be made by
order subject to negative resolution procedure (see section 105).

Subsection (4) ensuresthat an order transferring functionsto another authority may aso
provide for the financing of that authority’s exercise of the transferred functions, and
may reguirefees collected by the Authority to be paid into the Consolidated Fund (or, in
the case of fees collected by authorities exercising functions transferred by the Scottish
Ministers, the Scottish Consolidated Fund). The order may also modify section 188 of
the Energy Act 2004, and regulations made under that section, in order to reflect thefact
that certain functions have been transferred to another authority. That section gives the
Secretary of State the power to collect chargesin respect of the performance of certain
energy-related functions, and is amended by paragraph 13 of Schedule 1 to the Act so
asto include functions of the Secretary of State under Chapters 2 and 3 of this Part, and
to extend it to functions of the Scottish Ministers under Chapter 3.

Subsections (5) and (6) give the Secretary of State or (by subsection (8)) the Scottish
Ministers a power of direction in relation to the exercise of functions by the authority
to which they have been transferred. Before that power of direction is exercised, there
is an obligation to consult with the authority concerned (subsection (7)).
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Section 35: Interpretation

94,

Subsection (1) contains definitions of terms used in Chapter 3. Subsection (2) provides
that, for the purposes of that Chapter, the boundary of the territorial sea adjacent to
Scotland isdetermined in accordance with provision made by an Order in Council under
section 126(2) of the Scotland Act 1998 (apportionment of sea areas). For example, if
the Order in Council provides one set of boundaries of the Scottish territorial seafor a
specific purpose (e.g. fisheries) and then a different set of boundariesfor al "residual”
purposes, then, for the purposes of Chapter 3, the boundaries defined for the "residual”
purposes would apply. Alternatively, if the Order in Council defines the boundaries
specifically for the purposes of Chapter 3, or generally for all purposes of the Scotland
Act 1998, that provision would apply.

Chapter 4:General Provisions about Gas I mportation and Storage

Section 36 and Schedule 1: Chapters 2 and 3: consequential amendments

95.

96.

97.

98.

99.

Paragraphs 1 to 3 of the Schedule amend section 7A of the Food and Environment
Protection Act 1985 (“FEPA”), which excludes certain matters relating to offshore
pipelines and installations from the requirements of Part 2 of FEPA (which regulates
deposits in the sea and under the seabed), and make a consequential amendment to
section 24. The effect of the amendments is to ensure that the exclusion extends to all
activities for which alicence is required under Chapter 2 or Chapter 3 of this Part. In
relation to Chapter 2, that exclusion applies to the territorial sea (i.e. up to 12 nautical
miles) adjacent to England, and to waters beyond the territorial sea, other than waters
within which the Scottish Ministers have functions under Part 2 of FEPA. In relation to
Chapter 3, that exclusion appliesto theterritorial seaadjacent to England and Scotland,
and to waters beyond the territorial sea.

Paragraph 4 amends the provisions of the Petroleum Act 1987 relating to automatic
establishment of safety zones, to ensure that such zones are also established around all
installations used for the purposes of the activities under Chapter 2 of this Part. Such
safety zones are areas extending 500 metres around the installation, from which vessel's
are prevented from entering or remaining except in accordance with regulations made
by the Secretary of State or a consent given by the Health and Safety Executive. A
similar extension is made, for the purposes of Chapter 3 of this Part, by section 32.

Paragraphs 6 and 7 amend section 11 of the Petroleum Act 1998 to ensure that the
power to apply civil law (such asthe law of tort) to offshore installations extends to all
installations used for the purposes of Chapter 2 or Chapter 3 of this Part.

The new subsections (4A) and (4B) of section 11, inserted by paragraph 7(g) of the
Schedule, ensure that the power under that section cannot be used in relation to carbon
dioxide storage activities in waters in or adjacent to Scotland up to the seaward limits
of the territorial sea, with the exception of activities which involve injection of carbon
as part of Enhanced Oil Recovery.

Paragraph 8 amends section 13 of the Petroleum Act 1998 to provide that the boundary
of internal waters or territorial sea adjacent to Scotland is determined in accordance
with provision made by an Order in Council under section 126(2) of the Scotland Act
1998 (apportionment of sea areas). For example, if the Order in Council provides one
set of boundaries of the Scottish territorial seafor a specific purpose (e.g. fisheries) and
then a different set of boundaries for all "residual” purposes, then, for the purposes of
Part 2 of the Petroleum Act 1998, the boundaries defined for the "residual” purposes
would apply. Alternatively, if the Order in Council defines the boundaries specifically
for the purposes of Part 2 of Petroleum Act 1998, or generally for all purposes of the
Scotland Act 1998, that provision would apply.
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Paragraph 9 amends the definition of “gas’ for the purposes of Part 3 of that Act, in
order to ensure consistency with the definition in section 2 of this Act (which defines
the kinds of gases that are licensable for offshore gas storage and unloading).

Paragraph 11 amends section 44 of the Petroleum Act 1998 to ensure that the
provisions of Part 4 of that Act (which relate to the decommissioning of offshore
installations including for example, obligations to remove the facilities completely
after the permanent cessation of the facilities operations) apply to al installations
used for the purposes of activities under Chapter 2 of this Part. Paragraph 10 makes
corresponding amendmentsto section 30 of the Petroleum Act 1998, which setsout who
will be required to submit a programme for such decommissioning to the Secretary of
State. Similar provisionismade, for the purposes of Chapter 3 of thisPart, by section 30
of thisAct.

Paragraph 12 amends section 47A of the Petroleum Act 1998, which was inserted by
the Energy Act 2004. At present, that section enables the Secretary of State to have
regard to matters connected with the offshore generation of electricity (for instance
by means of wind farms) in exercising functions under the Petroleum Act 1998. The
amendment made by this paragraph will permit the Secretary of State to have regard
also to activities licensed under Chapter 2 or 3 of this Part. A corresponding provision
is not needed in relation to the Secretary of State’s functions under Chapter 2 or 3
themselves, since in that case there are no existing licence holders who could claim
to have alegitimate expectation that other offshore activities would not be taken into
account in exercising the relevant functions.

Paragraph 13 amends section 188 of the Energy Act 2004 to ensure that regulations
made under that section (which are subject to negative resolution) can impose charges
to fund the Secretary of State's functions in connection with activities under Chapters
2 and 3 of this Part, or the functions of the Scottish Ministers in connection with
activities under Chapter 3. The regulations would be able to fix amounts that appear
to be appropriate having regard to the costs that are likely to be incurred in carrying
out the relevant functions, to be paid by the persons (within subsection (3) of that
section) who are specified in the regulations. Where any of the Secretary of State’s or
the Scottish Ministers’ functions under Chapter 3 are transferred to another authority
under section 34, an order under that section can modify the operation of section 188
of the 2004 Act (see section 34(4)(c) and (8)).

Part 2: Electricity from Renewable Sour ces

The Renewables Obligation
Summary and Background

104.

105.

ThisPart of the Act deal swith the changes proposed to the Renewables Obligation. The
Renewables Obligation (RO) was introduced in 2002 to stimulate growth of electricity
generation from renewabl e sources. The support currently provided under the RO does
not differentiate between renewable technologies. It is the main policy measure for
supporting the devel opment of renewable electricity across Great Britain and Northern
Ireland. In Great Britain the RO operates under the Electricity Act 1989 (c.29) with
separate orders in England and Wales (the Renewables Obligation Order 2006 (SI No
2006/1004), as amended by the Renewables Obligation (Amendment) Order 2007 (S
No 2007/1078)), and in Scotland (the Renewables Obligation (Scotland) Order 2007
(Scottish SI No 2007/267)). These, together with aparallel measurein Northern Ireland
(the Renewables Obligation Order (Northern Ireland) 2007 (S.R.2007/104), made under
Articles 52 to 56 of the Energy (Northern Ireland) Order 2003 (S.I. 2003/419 (N.1.6)))
provide for consistent Obligationsin all three jurisdictions.

Under the existing regime, licensed electricity suppliersin the relevant part of Great
Britain have a “renewables obligation” to produce to the Gas and Electricity Markets
Authority (“the Authority”), before a specified day, certain evidence regarding the
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supply to customers in Great Britain of eectricity generated by using renewable
sources. The evidence required is in the form of renewables obligation certificates
(“ROCs") currently issued by the Authority to renewable electricity generators on the
basis of 1IROC/MWh of renewable electricity. The generator can then sall these ROCs
to suppliers with the electricity or separately. The Renewables Obligation Order in
England and Wales and the one in Scotland set out the proportion of the electricity
supplied by an electricity supplier that must be sourced from renewable sources.

As an alternative to providing ROCs, electricity suppliers may discharge their
renewables obligations (either fully or partially) by making buy-out payments to the
Authority. Payments made into the buy-out fund are redistributed at the end of the
obligation period to suppliers who have produced ROCs, on a pro-rata basis. The
obligation level hasbeen deliberately set higher than the expected amount of renewables
generation to be deployed in order to ensure there is a market for ROCs. This will
mean some suppliers pay the buyout price for at least some of their obligation. The
redistribution of the buyout fund in thisway isintended further to promote competition
between suppliersin supplying more electricity from renewabl es sources, and therefore
to promote further investment in renewabl es generation.

The existing legislation also provides for suppliers who do not comply with the RO by
the specified day to be treated as having subsequently discharged the RO if they make
late buyout payments, together with escalating interest into a late payments fund.

It also makes provision for requiring suppliers to make payments to the Authority to
cover someor all of an un-recovered shortfall in the buy-out fund caused, for example,
by the insolvency of a supplier with an obligation who cannot make payments into the
buyout fund. Where this occurs, additional sums are then required from the remaining
electricity suppliers to cover the amounts that would have been paid by the insolvent
supplier. This processis known as mutualisation.

As already mentioned, Northern Ireland has enacted legislation which is analogous to
the provisions of the Electricity Act 1989 creating the RO. That legislation requires
Northern Ireland suppliers to produce, as evidence, Northern Ireland Renewables
Obligation Certificates (“NIROCS”) issued by the Northern Ireland equivalent of the
Authority, the Northern Ireland Authority for Utility Regulation. ROCs issued in
Northern Ireland are also recognised in Great Britain and can be used by GB suppliers
to discharge their obligations. Similarly ROCs issued under the two GB orders can be
used by suppliersto fulfil the Northern Ireland RO.

The Government’s proposed reform of the RO in Great Britain in the Act is designed
to bring forward more renewables generation by increasing the effectiveness of the
RO. The proposals enable the Secretary of State to increase support to some forms of
renewabl e generation, while reducing subsidy to others.

The proposals will:

* Allow the Renewables Obligation to be banded to provide different levels of
support for different technologies based on their cost and other considerations
specified in the Act.

e Changethe obligation to oneinwhich suppliers must present a specified number of
renewabl es obligation certificates (ROC), rather than supply a specified percentage
of their electricity from renewable sources.

e Maintaintherightsof most existing generating stationsto claim 1ROC/AIMWh once
banding is introduced.

* Provide for the bands to be reviewed periodically or where a specified condition
triggers areview.
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e Provide for a mechanism to prevent a price crash in the event of an anticipated
oversupply of ROCs.

* Require biomass operators to provide information to the Authority on the source of
biomass fuels and what steps they have taken to ensure its sustainability.

» Allow generating stations using both fossil fuel and renewable sources (e.g. energy
from waste plants) to claim ROCs only for the proportion of electricity generated
by the renewable source.

» Enable the Authority to recover the costs of administering the RO from the buyout
fund.

The Act transfers the functions of the Secretary of State under section 37 to the Scottish
Ministers. In the past, the RO has been executively devolved to the Scottish Ministers
by an Order in Council under section 63 of the Scotland Act 1998. In order to maintain
the current devolution settlement, the new powers taken in relation to the RO need to
be transferred to Scottish Ministersin so far as they apply to Scotland. Thistransfer of
functions on theface of the Act hasthe same effect asif the powers had been transferred
to the Scottish Ministers by an Order under section 63 of the Scotland Act 1998.

The detail of the changes will be covered in secondary legislation made under the new
sections 32 to 32M of the Electricity Act 1989. The orderswill be subject to a statutory
consultation process.

Since the RO was first introduced in 2002, there have been a number of subsequent
changes to the primary legidation (made by the Energy Act 2004 and the Climate
Change and Sustainable Energy Act 2006) intended to improve the way that the RO
works. However as has been indicated by the Committee of Public Accounts? and by
the Government Review of the RO® there is scope for further increases in efficiency of
the RO asamechanism. Thereforms proposed in this Act areintended to restructure the
way the RO workswhile maintaining its overall aims. In practice there will continue to
be an obligation on suppliersto present certificatesto the Authority or to pay a penalty.
The buy-out fund will continue to be recycled in order to promote competition in the
renewables market. As there have been a number of previous changes to the primary
legislation, the Government has al so taken the opportunity through the Act to recast the
existing legislation so that it is easier for the reader to follow.

Commentary on Sections

Section 37: The Renewables Obligation

115.

Section 37 substitutes sections 32 to 32M in the Electricity Act 1989 in place of sections
32 to 32C. The new sections incorporate al amendments made to the Renewables
Obligation (RO) in primary legislation since 2002, as well as the further additions and
amendments proposed by this Act.

New section 32

116.

117.

New section 32 defines the RO and provides a power for the Secretary of State and
the Scottish Ministers to make arenewables obligation order detailing how the RO will
operate in practice. The process for Parliamentary approval in the Westminster and
Scottish Parliaments of the order by affirmative resolution is set out in sections 32L(2)
and (3).

Subsection(6) sets out the new obligation which may beimposed on el ectricity suppliers
intherelevant part of Great Britain. Theexisting obligation requires specified el ectricity
suppliers to provide evidence of the supply of a certain quantity of electricity from

2
3

http://www.parliament.the-stati onery-office.co.uk/pa/lcm200506/cmsel ect/cmpubacc/413/413. pdf
http://www.dti.gov.uk/energy/sources/renewabl es/policy/renewabl es-obligati on/key-stages/2005-6-review/pagel8365.html
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renewabl e sources. The new obligation requires electricity suppliersto submit acertain
number of ROCs during a specified period. The number of ROCs to be submitted will
be calculated in respect of the total amount of electricity of any kind (i.e. renewable or
non-renewable) supplied by a given supplier in that period.

New section 32A

118.

119.

120.

New section 32A enables an order to specify how the level of the obligation is to be
set. In particular, the order will:

»  gpecify how the number of ROCs which an electricity supplier must produce to the
Authority for a given period isto be calculated;

» alow scope to provide that ROCs issued in respect of eectricity generated from
different renewable sources or different types of generating station can only be
used to discharge the obligation up to a certain number or a certain proportion of a
supplier’s obligation (this allows for a cap on the contribution made by particular
technologies such as co-firing of biomass by coal-fired power stations);

* determine how the amount of electricity supplied by electricity suppliers to
customers is to be calculated. The size of a supplier’'s individual obligation is
generally based on its el ectricity sales.

Subsection (3) provides that suppliers cannot produce the same ROC more than once
as evidence of complying with the obligation.

Subsection (6) provides, among other things, for the order to enable suppliersto ‘ bank’
a specified number of ROCs acquired during a current obligation period which can
then be presented to the Authority in a later obligation period. This power is to allow
suppliers to hold over ROCs where, for example, for business process reasons they do
not manage to present ROCs by the due date or if they have more ROCs than they
need to meet their obligation for a given period. The order can specify the proportion
or numbers of ROCs that may be held back for any period.

New section 32B

121.

122.

123.

124.

New section 32B provides for the issue of ROCs by the Authority. It enables the order
to set out the criteriafor their issue. Section 32B also sets out what ROCs are to certify.
Subsection (3) providesfor a ROC to certify that the amount of electricity stated in the
certificateisfrom arenewable source and that it has been supplied to customersin Great
Britain or the part of Great Britain stated in the certificate. It also sets out a number of
alternative matters which ROCs may be required to certify.

Subsections (5), (6) and (8) provide for ROCsto be issued in respect of total quantities
of renewable electricity generated by more than one generator, which facilitates the
issue of ROCsto agents acting for small generators.

Subsections (7) and (8) allow ROCs to be issued where renewable el ectricity has been
generated but not sold through a licensed supplier in accordance with 32B(3) so long
asthat electricity has been used in a permitted way.

Subsections (9) and (10) set out what is meant by permitted way. This is where (i) the
electricity which has been generated has been used by the operator of the generating
station; (ii) where electricity is provided through a private wire network to customers
(for example where a generator supplies electricity to customers on a neighbouring
industrial estate); (iii) where the electricity has been provided to an electricity network
in circumstances where its supply to customers cannot be demonstrated (for example,
where a small generator produces excess electricity which it is unable to consume and
the electricity automatically “spills” onto an electricity network). The definition of a
private wire network is set out in subsection (11).
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New section 32C

125.

126.

127.

New section 32C allows the order to exclude specified renewable sources or
descriptions of generating stations from eligibility for ROCs, or to confine such
eligibility to a proportion of electricity from specified sources. For example, large
hydroelectric plants that have been running for over fifty years can compete in the
wholesale electricity market without any additional incentive from the RO.

Subsection (4) provides for generating stations using both fossil fuel and renewable
sources to be able to claim ROCs only for the proportion of e ectricity generated by the
renewable source. The order will specify how the proportion is to be calculated, and
the consequences for issuing ROCs to a generating station where it uses more than a
certain proportion of fossil fuel during a period.

Subsection (8) replicates provisions in the existing legidation for the RO. It requires
the order to preclude the issue of ROCs in certain circumstances where the Northern
Ireland Authority is not satisfied that the electricity has been supplied to customersin
Northern Ireland.

New section 32D

128.

129.

130.

131.

New section 32D creates a new power to enable the Secretary of State, through the
order, to set bands. Changing the obligation in this way will enable different levels
of support to be provided to different technologies and, in particular, will enable the
order to provide higher levels of support for less mature, emerging technologies, such
as offshore wind and biomass.

Subsection (1) provides that the order may specify how much electricity each ROC is
to certify ashaving been supplied. In particular, (as subsection (2) explains) the amount
may vary as between different types of renewable sources or technologies. So a ROC
issued in respect of “Source A” could certify a different amount of electricity from
a ROC issued in respect of “Source B”, based on the band in which that particular
technology or renewable sourceis placed

This banding power will thus allow for different technologies and renewable sourcesto
be awarded ROCs for either greater or lesser amounts of electricity. For example, the
Secretary of State and the Scottish Ministers may decide that a generating station using
a certain renewabl e source or technology will have to generate 0.5 MWh of electricity
to get 1 ROC. Equally the Secretary of State and the Scottish Ministers may decide
that other generating stations using another renewable source or technology will have
to generate 4 MWh of electricity in order to qualify for 1 ROC.

Subsection (4) sets out the matters to which the Secretary of State and the Scottish
Ministers must have regard before setting bands in the order, namely:

a) the costs associated with generating electricity from renewable sources and the
cost of transmitting or distributing that electricity;

b) the income that generators using renewable sources receive from generating
electricity or from activities associated with the generation of electricity;

c) theimpact of the exemption from the Climate Change Levy for those generators;

d) thelikely impact of the proposed banding in securing the growth and development
of renewables generation and associated industries;

e) the likely effect of the proposed banding on the number of ROCs issued by the
Authority and the impact on the ROC market and on consumers;

f) the potential contribution of electricity generated from each of the various
renewable sources to the attainment of any target relating to the generation of
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energy generally, or of electricity in particular, which arisesfrom atarget imposed
by, for example, an EU Directive.

Subsections (7) and (8) providethat after thefirst order with banding provisionismade,
any subsequent order with banding provision cannot be made except where areview of
banding is carried out in accordance with the terms of the order.

The purpose of allowing the bands to be reviewed isto ensure that they can be amended
to reflect changes in the costs of technologies in the marketplace as markets mature.
Subsection (8) provides that the order can authorise the Secretary of State and the
Scottish Ministers to review the bands at: (a) intervals set out in the order or (b) where
one or more specified conditions are met. Thiscould, for example, enable the Secretary
of State and the Scottish Ministers to review the bands on an “emergency” basis. An
emergency review may be triggered if there is an unforeseen significant change, for
example, in the marketplace (for example, to grid connection costs); a new support
scheme is introduced; a new technology comes forward, or there is over-compliance
with the obligation.

New section 32E

134.

135.

New section 32E introduces a power to make transitional provisions in relation to
existing projects once a renewables obligation order containing banding provision is
introduced. For example, it may be desirableto protect existing investments by enabling
most existing generating stations which have been financed under the Renewable
Obligation Order 2006 to continue to be awarded 1ROC/IMWh once banding is
introduced. Subsections (1) to (3) providethat transitional provision may be made either
when banding isfirst introduced or when it is revised.

Subsections (4) (5)and (6) provide that, for generating stations which are in receipt of
statutory grants and are specified in the order, the banding provisions may be made
conditional on giving up any entitlement to grant (and repaying sums paid under it).
Provision might be made, for example, whereby the operator would have a choice
between keeping the grant and continuing to receive 1 ROC/MWh for its generation
or returning the grant and receiving more ROCs per MWh once banding is introduced.
Subsection (9) defines the meaning of statutory grant.

New section 32F

136.

New section 32F provides for an electricity supplier to be able to discharge its
renewables obligation (to the extent provided for by the order) by presenting Northern
Ireland Renewable Obligation Certificates which are issued by the Northern Ireland
Authority for Utility Regulation (“the Northern Ireland authority”). The Northern
Ireland authority administers the RO in Northern Ireland. The practical effect of this
provisionisthat it allowstheobligationin Great Britainto work alongsidethe obligation
in Northern Ireland thereby providing a single market for ROCs across Great Britain
and Northern Ireland.

New section 32G

137.

138.

New section 32G provides for the order to make provision for electricity suppliers to
discharge their obligation by paying a ‘buyout’ price to the Authority. Subsection (1)
(b) providesfor late payments made by electricity suppliersto the Authority to be used
towards discharging the obligation too. Subsection (2) provides for the buyout priceto
be determined through the order and subsection (3) allowsthe buyout price to be linked
to, for example, the Retail Price Index.

Subsections (5) to (8) providethat an order can make arrangementsto require electricity
suppliers to make additional payments where there is a shortfall in the amount due
into the buyout fund for a particular obligation period. These additional payments are
referred to in the current renewables obligation order as mutualisation payments. They
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arise in circumstances where an electricity supplier cannot fulfil its obligation and is
unable to make a buyout payment; for example, if a supplier goes into administration.
Additional sums are then required from the remaining el ectricity suppliersto cover the
amounts that would have been paid by the insolvent supplier. Subsections (9) and (10)
define shortfall for these purposes.

New section 32H

139.

140.

Subsection (1) requires that payments made to the Authority in respect of the buyout
fund and late payment fund be paid to electricity suppliers using an allocation system
specified in the order. Subsection (2) allows for these payments to not be made where
the money in the fund is instead used for the purposes set out in Section 321 (which
relatesto the recovery of the Authority’s costsin administering the RO). Subsection (3)
allowsfor these paymentsto be made to specified categories of electricity supplier only.

Subsection (4) allows an order to specify that if certain circumstances are met, monies
in the late payment fund will be held over till alater period. Thisisintended to provide
for situations where, typicaly, sums in the late payment fund are so small that the
bank charges incurred by the electricity suppliers of receiving this money would be
larger than the amounts received. In this situation the payments could be postponed, for
instance, until the following year and paid out with the money for that year. The order
may specify the amounts which may trigger such acarry over.

New section 32|

141.

New section 321 is a new power which enables the order to specify that a proportion
of the money received into the buyout fund and late payment fund from electricity
suppliers can be used by the Authority to cover some or all of its costs of administering
the RO in England, Wales and Scotland. Money from the buyout fund could also be
used by the Authority to make paymentsto the Northern Ireland authority to cover some
or all of the costsincurred by that authority of administering the RO in Northern Ireland.

New section 32J

142.

143.

New section 32J enables the order to provide for the Authority to require electricity
suppliersand others (who may include el ectricity generators and agents acting on behal f
of generators) to provide certain information in relation to their participation in the RO.

Subsection (3) introduces a new power which allows the order to require operators of
stations generating electricity wholly or partly from biomass to provide information
relating to the biomass. Thisinformation could, for example, relate to the source of the
biomass and the circumstances under which it is grown. The purpose of this provision
is to enable the Authority to gather and make public information on sustainability. If
generatorsfail to provide the information in the time and form specified, the Authority
may be empowered to postpone the issue of ROCs until such time as the information
has been provided, or not to issue ROCs at all.

New sections 32K and 32L

144.

New section 32K enables the order to make general provisions about a number of
matters, including transitional provisions. New section 32L concerns the procedure
for making an order and requires the Secretary of State and the Scottish Ministers to
consult the Authority, the National Consumers Council, electricity suppliers subject to
the RO, appropriate electricity generators and such other persons as the Secretary of
State considers appropriate before making an order. As at present, both the order for
England and Wales and the order for Scotland will be subject to affirmative resolution
procedure. In addition, there is a statutory requirement to consult before the power is
exercised.
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New Section 32M

145.

146.

New Section 32M provides definitions for various terms within the preceding sections,
including adefinition of what constitutes arenewable energy source. That definition, in
subsection (1), includes *waste of which not more than a specified proportion is fossil
fuel’ as arenewable source for these purposes.

Subsection (2) enables the order to define ‘waste’ and say how the fossil fuel element
of waste is to be determined. The provision is designed to enable energy from waste
generators to benefit from the renewables obligation by making it easier for them to
claim ROCs in respect of the non fossil fuel element contained in waste.

Section 38: Section 37: supplemental provision

147.

148.

Subsection (1) of section 38 enablesthe requirement to consult under section 32L of the
Electricity Act 1989 (as inserted by section 37) to be satisfied by consultation which
takes place before commencement of section 37 or the passing of the Act.

Subsections (2) and (3) of section 38 enablethe making of consequential amendmentsto
certain references to Northern Ireland legislation contained in sections 32 to 32M. The
Government anticipates that these references will need to be updated if the Northern
Ireland legislation is amended to take account of changes made by this Act.

Section 39: Existing savings relating to section 32 of the Electricity Act 1989

149.

Section 39 amends section 67(1)(c) of the Utilities Act 2000. This provision confers
on the Secretary of State a power to modify, preserve, replace or otherwise deal
with arrangements made pursuant to non fossil fuel obligation (NFFO) orders under
section 32 of the Electricity Act 1989 initsorigina form. The amendment clarifiesthat
the Secretary of State' s powers under this provision extendsto any arrangementswhich
have replaced the original arrangements.

Section 40: The Northern Ireland renewables obligation

150.

151.

152.

Subsection (1) of section 40 amends section 121 of the Energy Act 2004. Section
121 permits the Authority to carry out, on behalf of the Northern Ireland Authority,
functions conferred on the Northern Ireland authority under or for the purposes of
Articles 52 to 55 of the Energy (Northern Ireland) Order 2003. These functionsrelate to
the administration of the RO in Northern Ireland. The amendments made by this section
ensure that the Authority can continue to act on behalf of the Northern Ireland authority
even if Articles 52 to 55 are amended by an order under Article 56. Article 56 confers
power to amend Articles 52 to 55 to reflect any changes made to the corresponding
legidlation for Great Britain.

Subsection (2) ensures that the power in Article 56 of the Energy (Northern Ireland)
Order 2003 to amend articles 52 to 55 of that Order, extends to making provision
corresponding to the amendments made by section 37 (i.e. the new sections 32 to 32M
of the Electricity Act 1989).

Subsection (3) applies where an order is made under Article 56 amending articles 52
to 55 of the Energy (Northern Ireland) Order 2003, and, by virtue of changes made by
that order, a Northern Ireland Renewables Obligation Order is made under Article 52
of the Energy (Northern Ireland) Order 2003 (“the NI RO order”). It provides that the
consultation requirements which have to be satisfied before the NI RO order is made
may be satisfied by consultation carried out before the Article 56 order came into force
or this Act was passed.

Feed-in Tariffsfor Small-Scale Generation of Electricity
Summary and Background
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‘Small-scale low-carbon electricity’ generation is the generation of electricity from
renewable or low carbon sources such as wind turbines, solar photovoltaic panels and
micro combined heat and power (micro CHP). The benefits of encouraging small scale
electricity generation include:

* Reduced transmission and distribution losses because the electricity is generated
closeto whereit is used;

* businesses, communities and households can move from being passive users of
electricity to active userswho are more aware of energy generation and usage. This
can promote behaviour changes such as increased energy efficiency and reduced
energy demand; and

e the potentia of the built environment can be harnessed for the deployment of
renewabl es, such as rooftops and brown field sites.

Although renewable small scale electricity generators are eligible to claim Renewable
Obligation Certificates (ROCs) under the Renewables Obligation (RO), key
stakeholders have advised that many of these smaller generators, such as households
and community players (for whom electricity generation is not their primary purpose),
can be deterred by the administrative burdens of claiming and selling ROCs. To
encourage these smaller generators up to amaximum capacity cap of SMW, thiselement
of the Act would enable a system of feed-in tariffs to be introduced. Such a system
would work in tandem with the RO which is bringing forward larger scale renewable
electricity.

The purpose of afeed-in tariff system would be to incentivise households, businesses,
and community groups to generate low-carbon electricity. This can be achieved by
making a fixed payment for each kilowatt hour of electricity generated from an
eligible small-scale low-carbon source, to be passed onto such a generator or in some
cases, potentially offering a payment up-front for the electricity ‘deemed’ to have
been generated. We would expect this to encourage potential generators to make the
necessary upfront capital investment in generating egquipment, because they would have
increased certainty of the payback from their investment.

Commentary on Sections

Section 41: Power to amend licence conditions etc: feed-in tariffs

156.

157.

158.

159.

Subsection (1) gives the Secretary of State the power to modify electricity supply and
distribution licences (aswell asstandard conditionsincorporatedin licences, documents
maintained in accordance with the conditions of licences or agreementsthat give effect
to those documents) to introduce a scheme (that will be known as “feed-in tariffs’) to
encourage small-scale low-carbon generation of electricity. Subsection (2) sets out the
purposes for which modifications are to be made under the power.

Subsection (2)(a) states that the modifications in subsection (1) may be made for
establishing feed-in tariffs for small scale low-carbon electricity generation, or for
making arrangements for the administration of such a scheme. Subsection (2)(b) states
that these modifications may also be made to require that electricity generated by
small scale generators is able to enter the distribution network. Subsection (2)(c) aso
allows the Secretary of State to modify the documents referred to in subsection (1) to
require the holder of alicence to make arrangements relating to matters referred to in
subsection (2)(a) and (b). This is to facilitate the establishment and operation of the
feed in tariff scheme.

Subsection (3) sets out some of the kinds of modifications which could be made under
this section to the documents described in subsection (1).

Under subsection (3)(a), modifications may require holders of electricity supply
licences to make a payment to small-scale low-carbon generators or a payment to
the Authority to be passed onto such generators. Subsection (3)(b) states that the
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modifications can provides for how a payment under subsection (3)(a) is to be
calculated.

Subsection (3)(c) allows for degression rates, where the tariffs to be paid to new
installations would decrease over time. These degression rates could be set in
anticipation of technology improvement or cost reductions, and may therefore differ
for different technologies and at different sizes of installation.

Subsection (3)(d) allows the modifications to provide for circumstances where feed-in
tariff paymentswill not be made or where reduced paymentswill be made. For instance,
it isintended that generators will not be entitled to claim “double incentives’, such as
both feed-in tariffs and ROCs for the same electricity generation.

There may be situations where, subsequent to making a payment under subsection (3)
(a), an error is discovered, such as a payment being made in error or a generator being
overpaid as a result of error in administration or in cases of miscalculation. In such
circumstance, subsection (3)(e) allows for payments to be recovered from generators.

Subsection (3)(f) allows the modifications to require the holder of a supply licence or
distribution licence to pay alevy to the Authority at specified times. Subsection (3)(g)
allows provision to be made as to how this levy may be calculated. Subsection (3)(h)
allows the holder of an electricity supply or distribution licence to receive a payment
from the Authority. These subsections allow modificationsto ensure that costs of tariffs
paid out are redistributed fairly across all suppliers. The calculation in subsection (3)
(g) could include, for example, consideration of the number of small-scale low-carbon
generators a supplier services or the amount of electricity generated by small-scale
low-carbon generators as a proportion of the total amount of electricity supplied to all
customers. Funding for any such redistribution would come from the levy specified at
subsection (3)(f).

Subsection (4) provides definitions of the main terms used in the section. In particular,
“the Authority” is defined as the Gas and Electricity Markets Authority and “small-
scale low-carbon generator” is defined asthe owner of plant used or intended to be used
for small-scale low carbon generation. In turn, “small-scale low-carbon generation” is
defined as the use, for the generation of electricity, of any plant which relies on the
energy sources and technologies listed at subsection (5) and which does not exceed the
maximum capacity (to be specified by order).

Subsection (4) puts an upper capacity cap of 5 megawatts on the level which can be
specified as the maximum capacity for small-scale |low-carbon generation plant under
the Order. Beneath this maximum capacity cap the Secretary of State has the power to
set a“ specified maximum capacity” for small scale low carbon feed-in tariffs by order.

Subsection (5) sets out the sources of energy and technologiesthat are eligible for feed-
in tariff payments for the generation of small-scale low-carbon electricity. These are
biomass, biofuels, fuel cells, photovoltaics, water (including waves and tides), wind,
solar power, geothermal sources and non-renewable micro combined heat and power
systems with an electrical capacity of up to 50 kilowatts.

Subsection (6) provides that the list of sources of energy and technologies provided
by subsection (5) can be modified by order which will be subject to the affirmative
resolution procedure (see section 105), thereby enabling the Secretary of State to
modify the list in the future. This gives the Secretary of State the flexibility to modify
subsection (5), for example if technological developments bring forward new low
carbon technologies that the Secretary of State wished to receive feed-in tariffs. In this
Act, by virtue of section 106, the power to modify includes the concepts of amending,
adding to, revoking or repealing.

Subsection (7) provides that the power in subsection (1) may be exercised generally,
only inrelation to specified cases or subject to exceptionsand a so allowsfor the powers
to be exercised differently. Subsection 7(c) givesthe Secretary of State apower to make
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any incidental, supplemental, consequential or transitional modifications that may be
required. This mirrors the general provision relating to subordinate legislation made
under powers in this Act and thus applies similar concepts to the licence modification
power to enable the feed-in tariff scheme. Subsection (8) further clarifies the scope of
the licence modification power.

Section 42: Power to amend licence conditions etc: procedure

169.

170.

171

This section sets out the procedure that the Secretary of State must comply within order
to exercise the modification powers conferred by section 41.

Subsection (1) obliges the Secretary of State, before making modifications, to consult
the holders of licences being modified, the Gas and Electricity Markets Authority
and others as he considers appropriate. Subsection (2) specifies that this consultation
requirement may be satisfied by consultation either before or after the passing of the
Act.

Subsections (3) and (4) provide that before making modifications to any of the
documents in section 41(1), the Secretary of State must lay the draft modifications
before Parliament and allow aperiod of 40 daysfor either House of Parliament to reject
the draft. Subsection (5) statesthat if Parliament does not reject the draft modifications
then the Secretary of State may proceed to make those proposed modifications,
and under subsection (7) he must publish details of any modifications as soon as
reasonably practicable. Subsection (6) makesit clear that if Parliament rejects the draft
modifications the Secretary of State may, if he wishes, lay a revised draft in front of
Parliament. Subsections (8) and (9) outline how the 40 day period is to be calculated.
This process mirrors the negative resolution procedure.

Section 43 Feed-in tariffs. supplemental

172.

173.

174.

175.

Section 43 makes three supplemental provisionsin relation to the modification power
conferred by section 41. Subsection (1) ensures that any modifications made to a
standard licence condition under the new power do not prevent any other part of the
condition from being a standard condition.

Subsection (2) ensures that where licence modifications are made to standard
licence conditions, the Gas and Electricity Markets Authority must make the same
modifications for the purpose of future licences, and aso must publish those
modifications.

Subsection (3)(a) isan order making power for the Secretary of Stateto make provisions
conferring functions either on the Authority or the Secretary of State, or both, in
connection with the administration of any scheme established through section

Subsection (3)(b) allows the Secretary of State to make consequential amendments to
provisions made by or under an Act (including Acts of the Scottish Parliament) as he
considers appropriate in consequence of any provision made under subsection (3)(a)
or under the section 41 power more generally. Orders made under section 43(3)(a) are
subject to the negative resolution procedure (see section 105), whereas orders made
under section 43(3)(b) are subject to the affirmative resol ution procedureif they contain
provision to modify an Act or an Act of the Scottish Parliament, and negative resolution
procedure in other cases (see section 105).

Offshore Electricity Transmission
Summary and Background

176.

The Government is putting in place a framework intended to encourage the
development of generation of electricity from offshore renewable energy sources, for
example offshore generating stations driven by wind. Offshore generating stationstend
to consist of a device (for example, wind turbines placed on towers driven into the
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seabed) which powers a generator to convert the (wind) energy into electricity. These
offshore generating stationswill need to connect to the main onshore el ectricity network
(transmission and distribution) in order for the electricity generated to be supplied to
end-users, including domestic consumers.

Electricity transmission generally constitutes the movement of electricity around
a national grid system using high voltage networks, whilst electricity distribution
generally constitutes the delivery of electricity on local low voltage networks to end
users.

The Energy Act 2004 provides powers for the Secretary of State to make changes to
the codes, agreements and licences — which regulate onshore electricity transmission
and distribution — for the purposes of regulating offshore electricity transmission and
distribution.

e Sincethe Energy Act 2004 was passed, the Government has been working with the
Gas and Electricity Markets Authority (“the Authority”) to establish an offshore
transmission licensing regime to regul ate:

» theconveyance of electricity along high voltage lines offshore (defined in the 2004
Act as those with a nominal voltage of 132kV or more), and

e associated plant and equipment which connect offshore generating stations to the
onshore electricity network.

» the high voltage lines and associated plant and equipment together make up the
“transmission assets’.

The overall objective of the regulatory regime for these transmission assetsisto enable
large amounts of electricity from renewable sources generated offshore to connect
to the onshore electricity network in a safe, economic and efficient manner, whilst
maintaining the integrity of the electricity system asawhole.

To date, the transmission assets for offshore generating stations have been built and
operated by generator-devel opers.

The new offshore transmission regime will:

* require the transmission assets to be owned and operated by a separate licensed
entity (not the generator).

» extend National Grid'srole as the onshore transmission system operator offshore.

e introduce a competitive tender process for determining to whom the Authority
will grant a transmission licence to build, maintain and finance the transmission
assets for a project. The Authority will make regulations under section 6C of
the Electricity Act 1989 to enable it to run competitive tender processes and
determine the successful bidders. The regulations will need to be approved by the
Secretary of State. The Government anticipates that the Authority will consult on
theway inwhich these provisionswill beimplemented, beforethe regulationsunder
section 6C are made.

The new offshore transmission regime will come into force on commencement of
section 89 (which makes changes to the Electricity Act 1989 so that certain activities
offshore require a licence) and section 180 (which adds a new definition of “high
voltageline” in the Electricity Act 1989) of the Energy Act 2004. From that date, those
participating in offshore transmission will require alicence.

In addition to the powers contained in the Energy Act 2004 for offshore transmission,
two further areas have been identified where powers are necessary to ensure the
effective operation of the new licensing regime.

27



184.

185.

186.

187.

These notes refer to the Energy Act 2008 (c.32)
which received Royal Assent on 26 November 2008

The Authority’s new function of carrying out tender exercises will cause it to incur
additional costs beyond those incurred in exercising its existing functions. The Act
containsnew provisionsre ating to cost recovery. Thesewill ensurethat the Authority is
ableto use aternative mechanismsto cover itscostsin running thetender process. These
will include mechanisms to ensure commitment to the tender process from different
parties.

The combination of the offshore generating station and the transmission assets are
described in these explanatory notes as the “offshore project”. Some of the earliest
projectsfor which atender exercisefor an offshoretransmission licencewill berequired
are offshore projects where the generator-devel oper will either:

» have funded and already built the transmission assets; or
» have funded and be part way through building the transmission assets; or

* beready to construct theassets (inthat it hasall necessary funding in placeto do so),
at the time the offshore transmission regime comes into force.

These offshore projectswill require thetransfer of property, rightsand liabilities (which
might include the transmission assets) from the existing owner (e.g. the generator-
developer) to the successful bidder (as a result of the tender exercise for an offshore
transmission licence) in order for that successful bidder to be ableto performitslicence
and statutory functions. For offshore projects where the transmission assets will have
aready been built when the new regime comes into force, and where a transfer to
the successful bidder has not taken place by that time, a generator-developer will be
“stranded” sinceit will not be authorised to convey itselectricity lawfully to the onshore
network. Although in the majority of cases it is anticipated that the transfer will be
agreed via commercial negotiations between the parties, the Government considers
that a mechanism is needed to cover the possibility of such negotiations failing. This
will enable the Government to ensure that property is transferred in afair, timely and
effective way, and avoid generator-developers being “stranded”. The Act enables the
Authority to make a property scheme in those cases.

There is an amendment to the definition of “relevant offshore ling”, which isset out in
section 180(2) of the Energy Act 2004 (which has not yet been commenced), and will
beinserted into section 64 of the Electricity Act 1989. The amendment to thisdefinition
through the Act clarifies that any line built for the purpose of transmitting electricity
from an offshore generating station and which is wholly or partly in internal waters,
the territorial sea or an area designated under section 1(7) of the Continental Shelf Act
1964 (which currently includes the Renewable Energy Zone) is a “relevant offshore
line”, even if only asmall proportion of the line is situated offshore. The definition in
section 180(2) of the Energy Act 2004 is being repealed.

Commentary on Sections

Section 44 and Schedule 2: Offshore electricity transmission and property schemes

188.

189.

This section and Schedule amend Part 1 of the Electricity Act 1989 so as to confer on
the Authority:

e power to recover costs related to competitive tenders for determining to whom
offshore electricity transmission licences will be granted, and

» power to make property schemesto transfer property, rights and liabilities from the
existing owner to the successful bidder for an offshore transmission licence.

Subsection (2) inserts a new section 6D into the Electricity Act 1989. It supplements
section 6C which (as mentioned in the summary and background above) gives the
Authority the power to make regulationsto enableit to run competitive tender processes
and determine the successful bidders. These regulations can include provisions about
the process the Authority will follow in making such determinations.
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New section 6D of the Electricity Act 1989 gives the Authority the ability, in making
regulations under section 6C, to create new mechanismsto recover its costsin carrying
out and administering tender exercises, including the ahility to:

» seek payments from the participants in a tender exercise to cover its tender costs
for aparticular tender exercise (thisis set out in section 6D(1)(a)). The participants
areidentified in sections 6D(2) to (4), being:

— a person who made a connection request to a transmission system or, if a
project connectsto shore at 132kV, adistribution system; thismay include the
generator-devel oper; and

— applicants for the offshore transmission licence.

* require the person who made a connection request to pay a deposit of an amount
set by the Authority or require that person to provide other such security in respect
of the Authority’ s tender costs (such as aletter of credit or bond) as the Authority
agrees (set out in section 6D(1)(b)). The Authority will aso accept payment of the
deposit or other such security by an approved party, for example aparent company.
This power could be used to obtain a financial commitment from a generator-
developer to the tender process. For example, the Authority could use this power
on the basis that such security would only be realised if the generator-devel oper
withdrew from the tender exercise before the process was complete.

* require costs incurred by the Authority, in assessing the expenditure which has
been incurred — or which in the Authority’s view ought to have been incurred if
done in an economic and efficient manner — on certain assets, to be met by the
owner of the assets — see section 6D(1)(c). The Authority will need to undertake
such assessments in cases where transmission assets need to be transferred to the
offshore transmission licence holder from, for example, the generator-devel oper.
The assessment will enable the Authority to determine the appropriate transfer
value of assetsfor the purpose of arrangements between the parties for the transfer
itself, and also for the purpose of calculating the offshore transmission licence
holder’ sregul ated revenue stream. This power appliesto projectswhich areeligible
for a property transfer scheme under the new Schedule 2A for the Electricity Act
1989. More details on how this property transfer scheme will operate and the
specific circumstances in which interested parties can apply are given below;

e et out thetiming of payments under these provisions;

* provide mechanisms for refunding payments to, or withholding payments (or
deposits or other security) from, the persons providing the payments; and

» gpecify the consequences for the tender exercise or any participant in it should that
participant fail to make a specified payment, or provide deposits or security, as
required in new subsection (1) (a) or (b).

The Authority’s tender costs will include the costs which are incurred in relation to a
specific tender exercise and an appropriate proportion of costs incurred in relation to
tender exercisesgenerally (and which are not specific to that tender exercise). The detail
of how amounts will be determined will be set out in the regulations but they would
reflect the direct and indirect costs of running tender exercises.

New section 6D(5) prevents the Authority from recovering costs that are greater than
those that it has incurred in carrying out each specific tendering exercise (with the
proviso that it can also still recover in each case an appropriate proportion of costs
incurred in relation to tender exercisesgenerally). At any particular time during atender
exercise the Authority may hold amounts which exceed the amount of its tender costs.
However, at the end of the exercise, it must ensure (for example, by making refunds)
that it retains no more than its tender costs. In other words, the Authority’s powers to
recover costs are cost-reflective.
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New section 6D(6) and (7) would enable the Authority to charge for an assessment
of whether someone wishing to participate in a tender exercise would be able to
meet specified requirements (which might include, for example, general technical
competence to undertake the activity of offshore transmission) before atender exercise
takes place.

New section 6D(9) provides for al payments received by the Authority in respect of
the tender exercises to be paid into the Consolidated Fund

Subsection (3) clarifies the scope of the regulatory regime for offshore transmission as
set out in the Electricity Act 1989. It aims to make clear that the regime encompasses
all offshore lines of 132 kilovolts or more which are:

e built wholly or mainly for the purpose of conveying electricity generated by an
offshore generating station, and

* wholly or partly in an area of GB internal waters, an area of the territorial sea
adjacent to the United Kingdom or an area designated under section 1(7) of the
Continental Shelf Act 1964.

The definition of “relevant offshore line” is set out in section 180(2) of the Energy
Act 2004 (which has not yet been commenced). Once commenced, the definition will
be inserted into section 64 of the Electricity Act 1989. Section 64 of the Electricity
Act contains the definition of “high voltage line” which is used to determine which
electricity lines are considered, and regulated, as transmission lines.

Subsection (3) amendsthe definition of “relevant offshoreling” so that any line built for
the purpose of transmitting el ectricity from an offshore generating station isa*“ relevant
offshore ling”, even if only a small proportion of the line is situated offshore. The
definition in section 180(2) of the Energy Act 2004 is being repealed.

Without such an amendment through the Act, the definition of "high voltage line"
in section 64 of the Electricity Act 1989 (once amended by the Energy Act 2004)
would not cover aline of 132 kilovolts connecting an offshore generating station to
the onshore grid in England and Wales, if the majority of the electric line was onshore.
This is because such lines would not fall within the definition of “relevant offshore
line” as set out in the Energy Act 2004. Such aline would therefore not be regulated
as transmission.

Subsection (3) also extends the definition of “relevant offshore line” so as to include
electric lines which are located within GB internal waters (in addition to lines located
in the territorial sea adjacent to the United Kingdom and an area designated under
section 1(7) of the Continental Shelf Act 1964 (which currently covers the Renewable
Energy Zone)). As a result of this amendment, electric lines which are located in
internal waters and which convey electricity from an offshore generating station will
be categorised as “high voltage lines’, i.e. transmission, if they are 132 kilovolts or
more. Without this amendment, any such lines located in England and Wales would
only be “high voltage lines’ if they had anominal voltage of more than 132 kilovolts.
This amendment will not affect the treatment of lines in internal waters which do not
convey electricity from an offshore generating station, for example aline which forms
part of an onshore system and which crosses internal waters to connect one side of a
river estuary to another.

Property Schemes

200.

Subsection (4) introduces Schedule 2, which gives effect to a new Schedule
(Schedule 2A) to the Electricity Act 1989, (see also the new section 6E to that Act
inserted at the end of subsection (2)). The new Schedule enables the Authority, in
certain circumstances, to make a scheme transferring property, rights and liabilities
from the existing owner to the successful bidder for an offshore transmission licence.
The Authority can only make provision in such a scheme where it is necessary or
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expedient for the purposes of the successful bidder performing its licence and statutory
functions as an offshore transmission licence holder. The property scheme could, for
example, include the transfer of electrical plant equipment together with rights and
liabilities which are necessary for operation of the transmission system.

Scheme making power

201.

202.

203.

Paragraphs 1(1) and (3) of Schedule 2A sets out alimit on the situations in which the
power for the Authority to make a property scheme under this Schedule is available.
The Schedule applies in cases where there is a tender exercise to select an offshore
transmission licence holder, and the transmission system (or part of it) istransferred, or
needs to transfer, to the successful bidder. The new Schedul e does not apply where the
successful bidder or its affiliate constructs or installs the relevant transmission assets
(or where it procures the construction or installation of transmission assets by another
party, e.g. a sub-contractor).

Paragraph 1(2) enables the Authority, upon application, to make a property scheme
which transfers property, rights and liabilities to the successful bidder.

Paragraph 2 setsout other provisionswhich may beincluded in ascheme, for example,
provisions creating joint interests or rights in property between the asset owner and
the successful bidder. A scheme may also provide for compensation to be paid to the
parties and to third parties who are affected by the scheme (that is, a person whose
consent would be required to the making of the provision if there was no scheme — see
paragraph 38(2)).

Applicationsfor schemes

204.

205.

Paragraphs 3 to 10 set out rules governing applications for a property scheme
including: the timing of applications; the giving of notice of an application to relevant
persons,; and the making of representations on an application to the Authority.

Paragraph 3 states the parties who may apply for a scheme, namely the preferred
bidder, the successful bidder or an asset owner. The definitions of preferred bidder and
successful bidder are set out in paragraphs 35 and 36. In essence, a preferred bidder
is a particular person to whom the Authority has announced it will grant the offshore
transmission licence if certain matters are resolved to the Authority’ s satisfaction.

Timing of applications

206.

Section 92 of the Energy Act 2004 gives the Authority the power to run competitive
tender processes for the purpose of identifying to whom to award an offshore
transmission licence. Under paragraph 5 of this new Schedule, applications for a
property scheme must be made within 4 years of section 92 of the Energy Act 2004
coming into force. However, the Secretary of State may by order extend the period for
applications by amaximum of afurther 3 yearsin respect of specific projects or groups
of projects.

Notifying the non-applicant party

207.

208.

Notice of an application must be given to the non-applicant party (i.e. whichever of
the asset owner and preferred or successful bidder has not made the application for a
scheme) (paragraph 6) and also to any third partieswho may be affected by the scheme
(paragraph 7). Thereis also a requirement for the Authority to publish notice of the
application (paragraph 8).

The non-applicant party may modify the application by adding further property, rights
or liabilities to be considered by the Authority for inclusion in the scheme (paragraph
9). If the application is modified, there are further requirements for notice to be given
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to the other party and affected third parties. There are also publication requirementsin
relation to a modification notice (paragraph 10).

The parties and third parties are given the opportunity to make representations to the
Authority on an application and any modificationsto it.

Restricting or withdrawing the application

210.

Under paragraph 11, the applicant and the non-applicant party may jointly withdraw
an application in whole or in part. This situation may typically arise if the parties have
successfully negotiated the transfer of property, rights and liabilities before a property
scheme has been made. If thisis done, the Authority may require the applicant or the
non-applicant party to pay costs incurred by either the Authority or any third party in
connection with the application.

The Authority’sfunctionsin relation to applications

211

212.

Paragraph 12 contains provisions governing the Authority’s consideration of an
application. The Authority must consider the application on the basis of whether
a property scheme is necessary or expedient for the performance of the successful
bidder’ s functions as offshore transmission licence holder. The paragraph al so sets out
a procedure for the Authority to propose alternative arrangements in cases where it
decides that the proposed treatment of particular property, rights or liabilities is not
necessary or expedient, but that some other kind of provision should be made. For
example, the Authority might decide that transfer of ownership of a particular piece of
equipment was not justified, asthe granting of accessrightswould be sufficient. Before
making alternative arrangements, the Authority must inform the parties and affected
third parties, who have the opportunity to make representations to the Authority on the
proposal.

In order to ensure that property is not transferred prematurely, paragraph 13 provides
that the Authority may not make a scheme until:

» the offshore transmission licence has been awarded to the successful bidder; and

» the System Operator (described asthe co-ordination licence holder in the Schedule)
issues anatice of completion to the Authority in respect of therelevant transmission
system. (Some large projects are being built in phases, with aworking transmission
system being in place as each phase of the generating station is completed, so that
electricity can be transmitted to shore as and when each phased part of the projectis
ready. For such projects, it is envisaged that separate completion notices might be
issued in respect of the transmission systemsin placefor each phase (and ultimately
form part of alarger transmission system for the entire project once all phases had
been completed).

Terms of a property scheme

213.

214.

Paragraphs 14 and 15 set out rules governing the terms of a property scheme. In
particular, the Authority may not set terms which adversely affect athird party (that is,
a party whose consent would normally be required to the proposed provision if made
other than by a property scheme but who has not consented toit) unlessit concludesthat
it isnecessary or expedient for the performance of the successful bidder’ s functions. In
such a case, it must also consider including provision for compensation to be paid to
the adversely affected third party. In addition, a scheme can include a requirement for
the successful bidder and/or asset owner to pay costs incurred in connection with the
scheme by each other, the Authority and affected third parties.

Any decisions by the Authority on termswhich relate to financial matters (for example,
compensation to be paid) must be on the basis of what is fair. Decisions on other
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matters must be on the basis of what the Authority considers is appropriate in al the
circumstances of the case.

Additional powersof the Authority

215.

Under paragraph 16(1), the Authority may require certain persons to provide it with
information and assistance in connection with the Authority’s functions in relation to
the property scheme power. Sub-paragraph (2) allowsthe Authority to seek information
in respect of any provision of a property scheme (or proposed scheme) from any other
person, as may be necessary. For instance, if information or assistance provided by a
person under sub-paragraph (1) aerts the Authority to relevant information held by
someone else (e.g. a parent company), the Authority would be able to approach that
person for a copy of that document. The Authority isalso able to engage consultants to
adviseit for the purposes of making a property scheme under this Schedule (paragraph
17).

Notification of property scheme

216.

Paragraph 18 sets out the provisions for notification and publication of a scheme once
made, including notification of affected third parties.

Refusal of application or part of an application

217.

Paragraph 19 sets out arequirement for the Authority to notify the parties and affected
third parties of any decision to refuse an application for a scheme in whole or in part.
If it refuses an application (in whole or in part), the Authority may direct the parties
to pay costs incurred in connection with the application by each other, the Authority
or affected third parties.

Effect of property scheme

218.

Paragraphs 20 and21 provide for the transfers and other matters provided for in
a scheme to take place by operation of law, according to the terms specified by
the Authority, subject to any statutory requirements for registration of a particular
transaction. Paragraph 22 provides that where compensation is payable to a person, it
may be recovered by that person if unpaid.

Review of deter minations

2109.

220.

Paragraphs 23 to 27 provide for appeals against the Authority’s determinations in
relation to an application. Affected parties can appea to the Competition Apped
Tribunal within 21 days of the scheme being made and coming into force or, if the
scheme has not yet been made, the determination being made (paragraph 23). The
Competition Appeal Tribunal has discretion to allow an appeal which is lodged after
the 21 day period has expired.

Paragraphs 24 to 27 set out the types of order the Competition Appeal Tribunal may
make having considered an appeal. The Tribunal has, among other things, the power
to overturn or amend the Authority’ s determination of any property scheme, or require
the Authority to reconsider any financial matter.

Interim arrangements pending review of determination

221.

Paragraphs 28 to 32 provide for the Tribuna to have the power to make interim
arrangements (such as the suspension of a scheme, or the granting of interim access to
property included in a scheme) pending the outcome of an appeal. For example, if a
successful bidder isappealing the Authority’ s decision not to transfer a particul ar asset,
it could apply to the Tribunal for emergency interim access to that asset.
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Appeal on a point of law

222.  Paragraph 33 provides afurther appeal to the Court of Appeal or Court of Session on
apoint of law.

Change of asset owner

223.  If transmission assets are transferred to a new asset owner after an application is made,
paragraph 34 ensures that any reference in the Schedule to the asset owner applies to
the new asset owner.

Part 3: Decommissioning of Energy Installations
Chapter 1: Nuclear Sites: Decommissioning and Clean-Up

Summary and Background

224.  In Mesting the Energy Challenge: A White Paper on Nuclear Power, published in
January 2008, the Government confirmed itsview that it would be in the public interest
to give energy companies the option of investing in new nuclear power stations. As
well as ensuring operators are responsible for the costs of decommissioning of any new
nuclear power station, and waste management and disposal during the lifetime of the
station, this Chapter of the Act sets out the framework for accumulating monies to pay
for the costs of decommissioning and waste management.

225.  In the White Paper, the Government re-confirmed its commitment to put in place a
legislative framework to ensure that energy companies which operate new nuclear
power stations accumulate fundsto cover their full decommissioning costsand their full
share of waste management costs. It will beaprerequisitefor energy companies seeking
to construct any new nuclear power stationsin the future to fulfil this requirement.

226. Thislegislation forms part of a package of measures announced in the Nuclear White
Paper to facilitate the building of new nuclear power stations. The measures announced
in the Nuclear White Paper include:

e running a Justification process, which is an EU requirement, to demonstrate that
the benefits of new nuclear processes outweigh any health detriment;

* running a Strategic Siting Assessment to develop criteria for developing the
suitability of sitesfor new power stations;

e conducting a formal Strategic Environmental Assessment in accordance with the
SEA Directive* ; and

e conducting a Generic Design Assessment of nuclear power station designs.

227.  This Chapter of the Act contains the legidative framework for requiring that funded
decommissioning programmes be submitted for approval. It also sets out how the
programmes will be approved and monitored, and establishes offences for non-
compliance with the legislation. It provides for regulations and guidance in relation
to the preparation, content, implementation and modification of programmes. Any
potential operator will have to submit a funded decommissioning programme which
will have to consist of two elements.

228.  Firstly, the operator must set out the technical stepsit will take to manage and dispose
of radioactive waste and spent fuel, and to decommission the power station and clean-
up the site. Second, the operator must also provide (i) prudent estimates of the costs
of decommissioning and clean-up and — to the extent prescribed by order — of the cost
of management of waste during the operation of the installation; and (ii) for how it

4 Directive 2001/42/EC, of June 2001 on the assessment of the effects of certain plans and programmes on the environment
(0.J.1.197, 21.7.2001, p30)
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will accrue monies to cover the costs of decommissioning and clean-up that it has
identified and, again where prescribed by order, the costs of management of waste.
The Act also provides that where the Secretary of State enters into an agreement for
the disposal of relevant hazardous material that is or is required to be the subject of a
funded decommissioning programme, the agreement may include provision for a fee
to be paid to the Secretary of State.

In line with other regulatory activities in the nuclear energy sector, such as those
relating to safety (under the Nuclear Installations Act 1965), the Government will
publish guidance relating to funded nuclear decommissioning programmes. Section 54
requires the Secretary of State to publish guidance in relation to factors which it may
be appropriate to consider when deciding whether to approve a programme or approve
amodification to a programme. The Secretary of State may also issue guidance about
the preparation, content, modification and implementation of funded decommissioning
programmes. In contrast to guidance issued by the Health and Safety Executive in
relation to certain of itsfunctions under the 1965 Act, this guidance must be laid before
Parliament.

If the nuclear site operator does not follow the guidance in formulating a funded
decommissioning programme, thiswill not necessarily mean that the Secretary of State
will regject the programme. Where a submitted programme does not conform to the
factors set out in the guidance, the operator will have to demonstrate that the proposals
meet the overall objectives of ensuring that the operator makes prudent provision to
cover its costs of decommissioning and long term waste management and disposal,
whenever these liabilities arise. Aslong as an operator can demonstrate this, a funded
decommissioning programme could still be approved. The guidance will not prescribe
the arrangements that operators must put in place, but rather it will set out factors
which it may be appropriate for the Secretary of State to consider in the circumstances
referred to, to assist operators in understanding how these objectives could be met to
his satisfaction

Commentary on Sections
Funded decommissioning programmes

Section 45: Duty to submit a funded decommissioning programme

231

232.

This section requires a person applying for a nuclear site licence, for a site where they
intend to construct or operate a new nuclear power station (that is a nuclear power
station constructed after commencement of this section), to notify the Secretary of
State and submit a funded decommissioning programme for approval. It also requires
a person to submit a funded decommissioning programme for approval if they intend
to operate a new nuclear power station to which this section previously applied. The
effect of this provision is to ensure that when a site operator changes after the site
has been constructed and the power station is operating, the new site operator will be
reguired to submit afunded decommissioning programme. Subsection (4) explainsthat
a “funded decommissioning programme” is a programme which makes provision for
certain technical matters (for example, the activities involved in decommissioning a
relevant nuclear power station) and provision for how certain of those technical matters
(“the designated technical matters’) are to be financed.

Subsection (5) specifies what the technical matters are, namely:

* how hazardous material (which includes radioactive waste) will be treated, stored,
transported and disposed of during the operation of the power station,

* how the power station will be decommissioned at the end of its life,
* how the siteisto be cleaned up, and

e any activities by way of preparation for decommissioning and clean-up.
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Subsection (6) gives the Secretary of State the power to prescribe by order (subject to
the affirmative resol ution procedure — see section 105) which of the matters referred to
inthefirst or fourth bullet above are designated technical matters, which by operation of
subsection (4) means the matters which are required to be financed by the programme.
By contrast, the decommissioning and clean-up of power stations and sites must always
be financed by the programme.

Subsection (7) says that a funded decommissioning programme must contain:

e details of the steps to be taken in relation to the technical matters described in
subsection (5)

» estimates of the likely costs incurred carrying out the designated technical matters
described in subsection (6)

» details of how financial security will be provided in relation to those costs.

Subsections (8) and (9) allow the Secretary of State to charge a person who submits
a programme a fee for any costs incurred by the Secretary of State in relation to the
consideration of the programme, and in particular the costs of obtaining advice in
relation to the programme or information required in relation to the programme under
section 52(4). Regulations made under section 54 will alow the Secretary of State to
set out how that fee is to be calculated and when it isto be paid.

Section 46: Approval of a programme

236.

237.

238.

230.

This section creates powers for approving a funded decommissioning programme and
places certain duties on the Secretary of State before a programme can be approved
or rejected. Subsection (1) provides that only the Secretary of State can approve or
reject a programme. Subsection (2) gives the Secretary of State the power to require
modifications to the programme or approve it subject to conditions. Subsection (3)
allows obligations to be placed on bodies corporate associated with the operator, such
as a parent company, by way of a modification of the programme under subsection (2)
as part of the approval. Subsection (4) requires that the Secretary of State’ s powers to
approve or reject a programme must be exercised with the aim of securing that prudent
provision is made for the technical matters (including prudent financial provision for
the designated technical matters).

Subsections (5) and (6) require that before deciding whether to approve or reject a
funded decommissioning programme the Secretary of State must consult the following
bodies on those aspects of the programme, and of any modificationswhichitisproposed
to make or conditionsit is proposed to impose, which relate to their functions:

e TheHedth and Safety Executive,
e The Environment Agency, and
*  The Department of the Environment for Northern Ireland.

Subsection (7) requires that the operator and other persons who have obligations
under the programme, or will have obligations following the proposed modification,
be given the opportunity to make representations on any proposals to modify the
programme or impose conditions made by the Secretary of State. Subsection (8)
providesthat, if the Secretary of State rejects a programme, the operator must be given
reasons for the rejection. Subsection (9) requires the Secretary of State to act without
unreasonable delay in reaching a decision as to whether to approve or reject a funded
decommissioning programme.

Subsection (10) providesthat areferenceto asite operator in thissection alsorefersto a
person who has applied for anuclear sitelicencein circumstances where the application
has not yet been determined.
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Section 47: Prohibition on use of site in absence of approved programme

240.

241.

This section creates an offence where a person with anuclear site licence for asite uses
the site, or permits another person to use the site, by virtue of the licence without an
approved funded decommissioning programme in place (subsections (1) and (2)).

Subsection (3) sets out the penalties for the offences above:

e onsummary conviction to a fine not exceeding the statutory maximum (currently
£5,000 in England, Wales and Northern Ireland); or

e on conviction on indictment, to imprisonment for a term not exceeding two years
or afine or bath.

Modification of approved programmes

Section 48: Modification of approved programme

242.

243.

244,

This section allows for a funded decommissioning programme to be modified once
it has been approved, and allows for the modification of any condition attached
to the programme. This section gives the Secretary of State flexibility to amend a
decommissioning programme, for example to reflect advances in decommissioning
technologies or where cost estimates change.

Subsections (1) and (2) provide that the Secretary of State, the site operator and any
other person who has obligations under the programme can propose a maodification to
the programme. Where a modification is proposed by a person who fals into the last
category it requires the consent of the site operator.

Subsection (3) alows obligations or additional obligations to be placed on (or removed
from) bodies corporate associated with the operator, such as a parent company.
Subsection (4) enables a modification to be made which places conditions on the
approval even if the funded decommissioning programme was originally approved
unconditionally.

Section 49: Procedure for revising approved programme

245.

246.

247.

248.

249.

This section establishes the procedure for making amodification to an approved funded
programme. Subsection (1) makesit clear that this section is subject to regul ations made
under section 50.

Subsection (2) requires a proposal to make a modification to be in writing. If the
proposal is made by the Secretary of State, written notice must be given to the site
operator. If the proposal is made by any other person, written notice must be given to
the Secretary of State.

Subsections (3) and (4) alow the Secretary of State to charge the site operator afeein
relation to the consideration of the proposal, and, in particular, the costs of obtaining
advice in relation to the proposal or in relation to information required in relation to
the proposal in accordance with section 52(4). The manner in which this fee is to be
calculated and the timefor its payment are to be set out in regulations under section 54.

Subsection (5) states that the operator or any other person with obligations under a
programme (or who would have obligations as a result of the proposed modification),
must be given the opportunity to respond in writing to any proposal by the Secretary
of State to make a modification.

Subsection (6) gives the Secretary of State the power to decide whether amodification
should be made. The Secretary of State must give natice of the decision and reasonsfor
it to every person who has obligations under the programme or will have obligations as
aresult of the modification. Under subsection (7), any decision as to whether to make
amodification must be made with the aim of securing that prudent provision is made
for the technical matters (including the financing of the designated technical matters).
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Subsection (8) requires the Secretary of State, before deciding whether to make
a modification, to consult with the Health and Safety Executive, the Environment
Agency, and the Department of the Environment for Northern Ireland.

Section 50: Power to disapply section 49

251.

252.

253.

254.

Thissection providesthe Secretary of State with the power to make regulations, (subject
to the negative resol ution procedure - see section 105), to disapply section 49 inrelation
to modifications proposed by a person other than the Secretary of State, as set out in
subsection (1).

Before making any such regulations, the Secretary of State must consult with the Health
and Safety Executive, the Environment Agency and the Department of the Environment
for Northern Ireland.

Subsection (3) alows regulations under subsection (1) to categorise modifications by
reference to their financial consequences, including by reference to the cumulative
financial effect of a number of modifications over a given period. Regulations might,
therefore, set out that any operational changes which have a financial impact below a
certain amount within aspecified period of time are to be exempt from the requirements
of section 49).

Subsection (4) providesthat when the site operator modifiesthe planin accordance with
theregulations (so that the modification procedure in section 49 does not apply), it must
notify the Secretary of State in the manner specified in the regulations.

Section 51: Time when modification takes effect

255.

256.

This section sets out when a modification to a funded decommissioning programme
takes effect. Where amodification ismadein line with the process set out in section 49,
the modification takes effect at the time specified in the notice given to the operator of
the Secretary of State’'s decision that the modification is to be made. That time must
not be before that notice is given (subsection (4)).

Where a madification is made by a site operator under regulations disapplying the
standard process (i.e. in line with subsection (1) of section 50), the modification takes
effect at the time specified in the notice given by the operator to the Secretary of State
in the manner set out in the regulations made under section 54. The time specified in
the notice cannot be earlier than the time when the notice is given (subsection (4)).

Information

Section 52: Provision of information and documents

257.

258.

This section sets out the Secretary of State’s powers to obtain information from the
site operator and other persons with obligations under a funded decommissioning
programme, and in certain circumstances, from bodies corporate associated with thesite
operator. Thetwo circumstancesin which the Secretary of State can requireinformation
and documentation are:

o after a funded decommissioning programme has been submitted, but prior to
approval (Condition A), or

* when a modification, which is subject to the standard approval processes as set
out in section 48, has been proposed but the Secretary of State has not yet decided
whether the modification should be made (Condition B).

Subsections (4) and (6) set out the procedure the Secretary of State must follow when
requesting information or documents from the site operator or person with obligations
under the programme. The Secretary of State must specify when the documents or
information are to be made available and the form in which information is required.
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Subsection (5) provides that the Secretary of State may obtain information from the
site operator and any other person with obligations under the programme. In addition,
in a case where Condition A applies, the Secretary of State may obtain information
from any body corporate associated with the site operator, if the Secretary of State
is considering imposing an obligation on the body, by way of a modification of the
programme, at the time he approves it under section 46. In a case where Condition B
applies, the Secretary of State may obtain information from a person who would have
obligations if the proposed modification were made.

Subsection (7) provides that the Secretary of State can only request such information
and documents which he considers necessary for the purposes of making a decision in
relation to a case which falls within Condition A or B.

Subsections (8) and (9) allow the Secretary of Stateto apply to the High Court for acourt
order where a person has failed to comply with the Secretary of State's request. If the
application is successful, the court may order a person to comply with the requirement.
Subsection (10) provides that references to a site operator in this section also refer to
a person who has applied for a nuclear site licence where the application has not yet
been determined.

Section 53: Power to review operation of programme

262.

263.

264.

265.

This section gives the Secretary of State the power to review an approved funded
programme and, as part of this, to request information about the programme from
the site operator or any other person who has obligations under the programme. The
power can be used at any stage in the programme’s life, including any period up until
the point at which the site is returned to the agreed end state and the waste disposed
of as defined by the decommissioning programme. The power is only applicable to
information relevant to a particular site.

Subsection (3) providesthat the Secretary of State may only request information for the
purpose of determining whether:

» theprogramme is being complied with;

e itwill be possible for the persons with obligations under the programme at a point
in the future to comply with them;

* the programme makes prudent provision for the technical matters (including the
financing of the designated technical matters) (as defined in section 45).

Subsection (5) authorises the Secretary of State to require information from the site
operator, any other person with obligations under an approved programme or a body
corporate associated with the site operator, for the purpose of enabling the Secretary
of State to decide whether to propose a modification under section 48 or the nature of
any modification to be proposed. The information can be required if the Secretary of
State has reason to believe that:

e the programme s not being complied with

» it will not be possible for obligations under the programme arising at a future date
to be complied with

e the programme does not make prudent provision for the matters mentioned in
subsection (3)(c).

Subsection (6) alows the Secretary of State to charge a fee to the site operator for the
costs incurred in obtaining advice in relation to the information obtained. Subsection
(7) providesthefee must be paid at the time determined in regul ations under section 54.
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Subsections (8) and (9) allow the Secretary of Stateto apply to the High Court for acourt
order where a person has failed to comply with the Secretary of State's request. If the
application is successful the court may order a person to comply with the requirement.

Regulations and guidance

Section 54: Nuclear decommissioning: regulations and guidance

267.

268.

2609.

270.

271

272.

273.

274.

275.

276.

277.

This section provides the Secretary of State with the power to make regulations
(subject to the negative resolution procedure - see section 105), about the preparation,
content and implementation of a funded decommissioning programme; and about the
modification of such programmes.

Subsection (2) sets out a number of matters which such regulations may, in particular,
contain. These include (in subsection (a)) the technical matters as set out in section 45:

* how hazardous waste (which includes radioactive waste) will be managed during
the operation of the power station and disposed of at the end of the power station’s
life,

* how the power station will be decommissioned at the end of itslife,
* how the siteisto be cleaned up.

Subsection (2)(b) enables the regulations to cover the manner in which the estimation
of costs of the technical matters identified in subsection 2(a) are arrived at, and how
such estimates are to be verified (including the possibility for third party verification).

Subsection (2)(c) enables regulations to cover the financing of the designated technical
matters, including security arrangements. Subsection 2(d) enables regulations to be
made about payments, from funds held or accumulated for this purpose, to the site
operator or another person.

Subsections (2)(e) enables regulations to set out how the Secretary of State can
request information from persons with obligations under a funded decommissioning
programme. Subsection (2)(f) enables regulations to set out the fees to be charged to
recover costs which the Secretary of State incursin obtaining advice in relation to that
information

Subsections (2)(g) and (h) enable the regulations to deal with how fees payable under
this Chapter are to be determined and when they are to be paid.

The regulations may make it an offence to contravene specified provisions of the
regulations. Subsection (4) statesthat any offence must set out the nature of thetrial and
sanction. The regulations must not authorise a summary offence which provides for a
sanction of imprisonment or afine exceeding the statutory maximum, or an indictable
offence which provides for imprisonment for aterm exceeding two years.

Subsection (5) alowsthe Secretary of State to publish guidance about the preparation,
content, modification and implementation of afunded decommissioning programme.

Subsection (6) creates a duty on the Secretary of State to publish guidance on factors
which it may be appropriate to consider when deciding whether to approve or modify
aprogramme or the conditions attached to a programme.

Subsection (7) creates a duty on the Secretary of State to have regard to guidance
in force under this section, when taking decisions in relation to operators funded
decommissioning programmes. Guidance may relate to the matters referred to in
subsections (2)(a) to (€). The power to publish the guidance may be exercised in order
to issue revised guidance.

Subsections (8) and (9) provide that, before making regulations or publishing guidance,
the Secretary of State must consult the Health and Safety Executive, the Environment
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Agency and the Department of the Environment for Northern Ireland, so far as the
regulations or guidance relate to the roles and responsibilities of those bodies.

278.  Subsection (10) sets out that any guidance published under this Chapter must be laid
before Parliament.

Section 55: Funded decommissioning programmes: verification of financial
matters

279.  This section provides that regulations may be made under section 54 that allow the
Secretary of State to rely on athird party verification of the financial estimates of the
costs of designated technical matters and/or the verification of the prudence of any
provision to fund those matters.

Protection of decommissioning funds

Section 56: Protection of security under approved programme

280. This provision is designed to ensure that in the event of the insolvency of the person
responsible for a funded decommissioning programme or a person with obligations
under that programme, the monies set aside for meeting the decommissioning costs
or cleaning-up the site (and any other designated technical matters) remain available
for that purpose and are not available to the general body of creditors. The protection
in the event of insolvency applies where funds have been set aside in atrust or other
arrangement for meeting the obligations under an approved programme.

281.  Subsection (3) provides that the term “security” has a wide meaning for the purpose
of funds which will be protected from creditors in the event of insolvency. Thelist is
non-exhaustive.

282.  Inorder to protect the security, subsection (5) disappliesany provision of the Insolvency
Act 1986, the Insolvency (Northern Ireland) Order 1989 or any other enactment or
rule of law where its operation would prevent or restrict the security being used for
the purpose for which it was set up (meeting decommissioning and other relevant
liabilities).

Enforcement

Section 57: Offence to fail to comply with approved programme

283.  This section makes it an offence for a site operator or persons associated with the
operator (such as a parent company), to fail to comply with their obligations under an
approved funded decommissioning programme, unless they prove that they exercised
due diligence to avoid committing the offence.

284.  Subsection (3) sets out the sanctions in the event of a prosecution:

e 0on summary conviction, a fine not exceeding the statutory maximum (currently
£5,000 in England, Wales and Northern Ireland); or

e on conviction on indictment, imprisonment for a term not exceeding two years or
afine, or both.

Section 58: Secretary of State’s power of direction

285. This section provides the Secretary of State with the power to direct a person
with obligations under an approved funded decommissioning programme to take
action that the Secretary of State considers necessary or appropriate in the following
circumstances:

e if it has been shown that the person failed to comply with any obligations imposed
by the programme
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» if the person has been engaged in unlawful conduct which the Secretary of State
considers may affect the programme. Subsection (2) defines unlawful conduct and
subsection (3) specifiesthat a person can only be considered to have been engaged
in unlawful conduct on the conclusion of any appeal process.

Subsection (4) sets out that the Secretary of State can direct a person with obligations
under a funded decommissioning programme to take the steps which he considers
necessary or appropriate to comply with obligations under the programme.

Subsection (5) imposes a duty on the Secretary of State to consult with the Health and
Safety Executive, the Environment Agency and the Department of the Environment for
Northern Ireland prior to giving a direction, insofar as the direction relates to one or
more of their statutory functions.

Subsections (6) and (7) allow the Secretary of State to apply to the High Court for a
court order where the Secretary of State believesthat aperson hasfailed to comply with
adirection. If the application is successful the court may order the person to comply
with the requirement.

Section 59: Offence of further disclosure of information

289.

This section allows for the disclosure of information obtained by virtue of section 52(4)
or 53(2) or 53(5), or regulations under section 54(2)(e), only if that information is:

» disclosed asaresult of section 63 or any other function under this Chapter; or
e disclosed with the consent of the person who originally provided theinformation; or

» information obtained by the Health and Safety Executive under section 63 and
disclosed for the purposes of its functions under the Nuclear Installations Act 1965
(c.57); or

» information obtained by environmental agencies under section 63 and disclosed for
the purposes of the functions of those agencies under the Radioactive Substances
Act 1993 (c.12).

Section 60: Offence of supplying false information

290.

2901

This section creates an offence of knowingly or recklessly supplying information which
isfalse or misleading in a material respect.

Subsection (2) sets out the sanctions in the event of a prosecution:

e on summary conviction, a fine not exceeding the statutory maximum, (currently
£5,000 in England, Wales and Northern Ireland); or

e on conviction on indictment, imprisonment for a term not exceeding two years or
afine, or both.

Section 61: Restriction on prosecutions under this Chapter

292.

This section sets out how prosecutions generated by an offence under this Chapter are
to be initiated. This includes proceedings that may be instigated for any new offences
created by regulations under section 54. Proceedings may be instituted by the Secretary
of State, or in England and Wales the Director of Public Prosecutions, or in Northern
Ireland the Director of Public Prosecutions for Northern Ireland.

Miscellaneous

Section 62: Power to apply this Chapter to other nuclear installations.

293.

This section alows the Secretary of State, by order (subject to the affirmative
resolution procedure — section 105), to modify section 45 (duty to submit a funded
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decommissioning programme) so that it applies to persons who apply for a nuclear
site licence of a description specified in the order. Subsection (2) sets out that these
sites must be sites where the person intends to build a nuclear installation for a purpose
connected with the generation of electricity, or where such an installation has already
been constructed (in circumstances where aprogramme was previously regquired) which
that person intends to operate.

Section 63: Co-operation with other public bodies

294.

295.

296.

297.

This section allows the Secretary of State to require certain public bodies (the Health
and Safety Executive, the Environment Agency and the Department of the Environment
for Northern Ireland) to assist him in discharging his duties under this Chapter of the
Act.

Subsections (3) and (4) allow the Secretary of State and the relevant public bodies to
share information which relates to a person listed in subsection (5) with each other, if
any of them consider that the information they hold is relevant to a function of either
the Secretary of State under this Chapter or to a function of the relevant public bodies
in relation to a programme.

Subsection (6) provides that disclosure under this section may not be prevented by any
other restrictions on the disclosure of such information by the persons concerned.

Subsection (7) provides that references to a site operator in this section also refer to the
person who has applied for a nuclear site licence but where the application has not yet
been determined.

Section 64: Continuity of obligations

298.

299.

300.

This section provides that the obligations on an operator (or former operator) under
a decommissioning programme remain until the Secretary of State explicitly releases
them from their obligations, even if it no longer holds a site licence.

Subsection (4) sets out that the Secretary of State can release the operator from some
or all of their obligations under a programme. In releasing the operator, the Secretary
of State may release it from:

» al of the former site operator’ s obligations or only specified obligations;
» itsobligationsin relation to part of, or the whole site;

e itsobligationsin relation to all nuclear installations on a site, or only to specified
installations.

Subsection (5) provides that the power in subsection (3) applies in relation to any
other person with obligations under the programme as it applies to the site operator.
Subsection (6) provides that this section does not affect the obligations under this
Chapter of any other person who applies for and is granted a nuclear site licence in
relation to the site referred to.

Section 65: Amendment of Nuclear | nstallations Act 1965

301.

Section 1(3) of the Nuclear Installations Act 1965 makes it an offence to install
or operate a nuclear installation without a site licence issued by Health and Safety
Executive. This section makes it clear that even if the operator complies with
section 1(1) of the 1965 Act, he may nonethelesscommit an offenceif hefailsto comply
with section 47.

Section 66: Disposal of hazardous material

302.

This section provides that where the Secretary of State enters into an agreement
for the disposals of relevant hazardous materia that is associated with a funded
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decommissioning programme, the agreement may include provision for afeeto be paid
to the Secretary of State.

Subsection (2) requires that the Secretary of State have the consent of Treasury in
relation to the fee prior to entering into such an agreement.

Subsection (3)(a) alows for the fee to include an amount set by the Secretary of
State to take account of any uncertainty with the costs associated with the obligations
related to the disposal of waste that might fall on the Secretary of State when entering
into such an agreement. These obligations might include the costs associated with
mai ntai ning interim waste disposal stores should therepository not be available ontime,
for example. It can also include the costs associated with maintaining the repository
once waste from new build has been placed init.

Subsection (3)(b)(i) provides that a proportion of the fee may cover the costs of the
design and construction of therepository whilst subsection (3)(b)(ii) allowsaproportion
of the fee to be set in relation to the uncertainty associated with the construction of a
repository in which hazardous material isto be disposed of. In this context expenditure
incurred in connection with “design and construction” might also include expenditure
on related research and development, but it is not restricted only to those activities.

General

Section 67: Meaning of “ associated”

306.

This section sets out the test for determining whether one body corporate is associated
with another.

Section 68: | nterpretation

307.

The definitions for ‘cleaning-up’ a site and ‘decommissioning’ an installation are
taken from section 37 of the Energy Act 2004. These definitions cover the treatment,
storage, transportation and disposal of hazardous material. They describe other matters,
activitiesand substancesthat need to be dealt with, carried out or removed when making
the site or installation suitable to be used for other purposes.

Chapter 2: Offshore Renewables I nstallations

Summary and Background

308.

309.

The Government has stated its commitment to ensuring that renewabl e generation plays
an increasing role in the UK’s energy mix. It is anticipated that a large proportion
of the renewable electricity in the future will be generated offshore — the reforms of
the Renewables Obligation as set out in Part 2 of this Act are intended to support
this growth. As a signatory to the United Nations Convention on the Law of the Sea
(UNCLOS), the Government has international obligations to ensure that redundant
offshore installations are removed from the seabed to ensure safety of navigation and
to ensure the protection of fisheries and the rest of the marine environment.

In line with the “polluter pays’ principle, sections 105 to 114 of the Energy Act
2004 (c.20) introduced a statutory decommissioning scheme for offshore wind and
marine energy installations. Under the scheme, once developers of offshore renewable
installations have been given or are likely to be given a statutory consent to construct
and operate a generating station, the Secretary of State has the power to issue a hotice
requiring them to submit a decommissioning programme (as set out in section 105 of
the 2004 Act) and eventually require them to carry the programme out. It has been a
condition of recent statutory consents that the construction of an offshore renewable
energy installation (OREI) may not commence until adecommissioning programme has
been submitted for approval. The Energy Act 2004 al so sets out penalties and conditions
in case of failure to submit a programme acceptable to the Secretary of State or failure
to implement the programme.
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The new provisions are intended to strengthen this scheme by:

 Enabling the Secretary of State, in certain circumstances, to issue a
decommissioning notice to an associate (for example, a parent company) of the
developer. Thisfollows practicein the offshore oil and gas sector (see section 30(1)
(e) of the Petroleum Act 1998). It seeksto ensure that the costs of decommissioning
can be met without recourse to the taxpayer in cases where the devel oper does not
have the financial resources to meet those costs but the associate does. Provided the
associ ate has adequate financial resources, the new power will enable the Secretary
of State to approve a decommissioning plan that would otherwise have had to be
rejected if it had come from a devel oper with inadequate financial resources of its
own.

e Putting protection in place for funds put aside for decommissioning, to ensure that
those funds will only be available for that purpose and will not be available for
distribution to the general body of creditors in the event of the person responsible
for decommissioning becoming insolvent.

»  Providing the Secretary of Statewith additional powersto requireinformation from
devel opers and associated companies to ensure that there is sufficient information
to enable an assessment of whether the developer or associate has the financial
capacity to meet its decommissioning obligations.

For the purposes of the provisions in this Chapter of the Act, a company (“A”) isan
associate of another company (“B”) if A controls B or if athird company controls both
A and B.

Commentary on Sections

Section 69: Decommissioning notices relating to offshore renewable energy
installations

311

312.

313.

314.

This section amends the decommissioning regime for offshore renewable installations
as set out in the Energy Act 2004 by enabling the Secretary of State to serve a
decommi ssioning notice on an associate of adevel oper requiring the associate to submit
a decommissioning programme. This power can only be used if the Secretary of State
is not satisfied that adequate arrangements have been made by the devel oper.

Subsections (1) to (3) amend section 105 of the Energy Act 2004, adding associates of
those persons set out in section 105(1) of the Energy Act 2004 into the list of persons
from whom the Secretary of State may require a decommissioning programme.

Subsection (4) inserts a new section 105A (Section 105 notices: supplemental) into
the Energy Act 2004. This new section details the circumstances in which the
Secretary of State can issue a notice to an associate, requiring an associate to submit
a decommissioning programme. This can only be done (subject to the exceptions
specified in section 105A(2)) where the Secretary of State has already served a notice
on a person listed in section 105(2)(a) and if, having done so, the Secretary of Stateis
not satisfied that adequate arrangements, including financial arrangements, have been
made by the recipient of that notice to carry out the decommissioning programme
satisfactorily. The exceptionsin section 105A (2) are that there has been afailure by the
person with primary responsibility for the installation to comply with a notice served
under section 105(2), or, the Secretary of State has rejected a programme submitted by
such a person pursuant to such a notice.

The provisions in new section 105A(3) to (8) set out the test for determining whether
one body corporate is associated with another. In essence, one body corporate is
associated with another if one of them controls the other or if a third body corporate
controlsboth of them. Thetestsof control invariousdifferent situationsare containedin
subsections (4) to (8). The principal cases dealt with are where the body controlledisa
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company (subsection (4)) and wherethebody controlledisalimited liability partnership
(subsection (5)).

Subsection (5) of section 66 (which adds a new subsection (3A) to section 108 of
the Energy Act 2004) clarifies that, when carrying out of a review of an approved
decommissioning programme under section 108 of the Energy Act 2004, the bodies
on whom the Secretary of State can impose a decommissioning liability on include
associates of someone who is already subject to a decommissioning liability.

Section 70: Security for decommissioning obligations

316.

317.

318.

319.

320.

This section inserts a new section 110A (Protection of funds held for purposes of
decommissioning) and a new section 110B (Directions to provide information about
protected assets) into the Energy Act 2004.

New section 110A applies to any security which has been provided in relation to the
carrying out of an approved decommissioning programme or for compliance with the
conditions of its approval. Thisis designed to ensure that, in the event of insolvency
of a person responsible for decommissioning an OREI, the funds set aside for meeting
those liabilities remain available for decommissioning and are not available to the
general body of creditors. This protection applies where funds have been set aside in
a secure way (such as atrust or other arrangement) for meeting obligations under a
decommissioning programme.

To enable this, section 110A(3) states that the security is to be used in accordance
with the trust or other arrangements under which the security has been set up. Section
110A(4) disappliesany provision of the Insolvency Act 1986, the Insolvency (Northern
Ireland) Order 1989 or any other enactment or rule of law where its operation would
prevent or restrict the security being used for the purpose for which it was set up
(meeting decommissioning liabilities).

New section 110B is intended to ensure that creditors and potential future creditors
of a person responsible for a decommissioning progranme are aware of any
decommissioning funds protected by section 110A. The Secretary of State may direct
that information regarding relevant security arrangements is published by the person
responsible for the decommissioning programme (for example, in the financial pages
of that person’s website). This will ensure that informed decisions can be made by
creditors and potential future creditors. Section 110B(3) enablesthe Secretary of State,
or acreditor of the person responsible for adecommissioning programme, to apply for a
court order to ensure compliance with adirection and under section 110B(4), the court
may order the security provider to take steps to comply with the direction. Sections
110B(5) and (6) provide definitions of the terms “the protected assets’, “security
provider”, and “the court” for the purposes of this section.

Subsection (2) widens the interpretation of security to include insurance, for the
purposes of funds which will be protected from creditors in the event of insolvency.
This brings the definition of security in offshore renewables in line with the regimes
for nuclear and oil and gas decommissioning.

Section 71: Provision of information to Secretary of State

321.

This section inserts a new section 112A (Power of Secretary of State to require
information and documents) into the Energy Act 2004. Thisnew section will replacethe
existing information-gathering provisions in section 105(9) and sections 107(5) to (7)
of the Energy Act 2004, which enable the Secretary of State to requireinformation from
the recipient of a notice requiring the submission of a decommissioning programme.
The information which may be required under the existing provisions includes, for
example:

e information and specifications relating to the location of the OREI;
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» information and documents relating to the financial affairs of the recipient; and

* details of the security which they propose to provide for the purpose of
decommissioning.

The existing provisions aso enable the Secretary of State to require the recipient of a
notice to provide such information as the Secretary of State requiresto prepare hisown
decommissioning programme. The developer can then be required to implement that
decommissioning programme.

The new section 112A allowsthe Secretary of State to require persons who are, or may
in future be, subject to decommissioning obligations to provide certain information or
documentsto assist the Secretary of Statein exercising hisfunctions under Chapter 3 of
Part 2 of the Energy Act 2004 (decommissioning of OREIs). These functions include
making ajudgement on the suitability and financial viability of the proposals contained
in a decommissioning programme, for example financial projections, banking models
and electricity generation forecasts.

Under section 112A(2), the Secretary of State can require information from the
person on whom notice has been served under section 105(2)(a) (those with principal
responsibility for the installation, such as the developer), an associate of such a person,
or aperson who has been made subject to adecommissioning liability under the review
procedure in section 108(3)(b) of the Energy Act 2004.

Subsection (3) of the new section 112A enables the Secretary of State to require
information about:

e the place where the OREI is or will be situated;

the OREI and an associated electric line;
e incertain circumstances, details of an associate;

» thefinancial affairsof the personreceiving the noticefor information and, in certain
circumstances, the financia affairs of an associate;

» theproposed security in relation to carrying out the decommissioning programme;

e in certain circumstances, the name and address of any person whom the recipient
of the notice believesto be an assaciate.

Subsection (4)of new section 112A allowsthe Secretary of Stateto require information
in connection with afunction under section 107(1) or (4) of the Energy Act 2004. Those
provisionsallow the Secretary of Stateto prepare hisown decommissioning programme
where one has not been submitted or hasbeen rejected, and to requiretherel evant person
to provide security in relation to the carrying out of the programme. In this case the
type of such information isnot limited to the categories detailed in section 112A(3), but
should be information which the Secretary of State considersis necessary or expedient
for the purpose of exercising those functions.

Undersubsections (6) and (7) of new section 112A, the notice requiring theinformation
must specify the documents or information (or the description of documents or
information) to which it relates. The recipient of the notice is required to provide the
information within the period specified in the notice.

Subsection (8) of new section 112A makes it an offence for a person to fail to comply
with the notice without a reasonable excuse. Section 113 of the Energy Act 2004 sets
out the sanctions that would apply if an offence was committed under subsection (8).
These are:

e onsummary conviction, afine not exceeding the statutory maximum; or
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e on conviction on indictment, imprisonment for a term not exceeding two years or
an unlimited fine, or both.

Subsection (9) of new section 112A makesit an offenceto discloseinformation obtained
by virtue of a notice issued under new section 112A of the Energy Act 2004, unless
the disclosure is:

* made with the consent of the person who provided the information; or

» for the purpose of afunction under this Chapter of the Energy Act, the Electricity
Act 1989 or Part 4 of the Petroleum Act 1998; or

» required by or under another piece of legislation.

Chapter 3: Oil and Gas | nstallations

Summary and Background

329.

330.

331

332.

The UK has benefited from indigenous reserves of oil and gas from the North Sea
for many decades, but international obligations and public expectations mean that
redundant facilities must be abandoned (commonly referred to as “decommissioned”)
with a proper regard for the safety, environmental, social and economic impacts. Part
4 of the Petroleum Act 1998, which consolidated provisions from the Petroleum Act
1987, sets out the statutory scheme for the abandonment of oil and gasfacilities. Under
the abandonment regime, the Secretary of State can serve notices on those persons
with an interest in an offshore installation or pipeline, requiring them to submit an
abandonment programme for his approval. The parties to the programme are then
responsible, jointly and severaly, for carrying out the work.

Under the Petroleum Act 1998, the Secretary of State currently has a power to require
parties to put in place financial security if he is concerned about their ability to carry
out an abandonment programme, but this provision only applies once a programme has
been approved. It is standard practice to draw up programmes at the end of the life
of afield when there is greater certainty of available technologies. In circumstances
where it becomes apparent that financial security is required during the earlier stages
of field life, because there is doubt about the parties’ ability to carry out a programme,
the Secretary of State currently cannot require that security be put in place.

Sincetheregimewasoriginally established in 1987 there have been changesin business
practicesin the oil and gas industry, such asincreasing participation by smaller players
which have fewer assets and as such bring increased risks that they might not be able
to meet their decommissioning liabilities. Moreover, experience has shown that it has
not always been possible to share liabilities equitably between the parties responsible
for any installation or pipeline.

This Chapter of the Act amends Part 4 of the Petroleum Act 1998. Part 4 of
the Petroleum Act 1998 makes provision about the preparation of abandonment
programmes; the persons who may submit a programme; the approval, the
consequences of afailure to submit and the revision of a programme; the duty to carry
out a programme; the information required; and the regulations, offences and penalties
which apply in relation to an abandonment programme. The new provisionswill amend
the regime by:

e Enabling the Secretary of State to make al the relevant parties liable for the
decommissioning of an installation or pipeline.

» Giving the Secretary of State power to require decommissioning security at any
time during the life of an oil or gas field if the risks to the taxpayer are assessed
as unacceptable.
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e Protecting the funds put aside for decommissioning, so in the event of insolvency
of the relevant party, the funds remain available to pay for decommissioning and
the taxpayers’ exposure is minimised.

Commentary on Sections

Section 72: Persons who may be required to submit abandonment programmes

333.

334.

335.

336.

337.

338.

Section 29 of the Petroleum Act 1998 (c. 17) enables the Secretary of State to issue
a notice which requires a person to submit an abandonment programme, and sets out
when the abandonment programme must be provided and what it must contain. The
notice can also require that the person pay a fee to the Secretary of State to cover
the costs of approving the programme. Section 30 of the Petroleum Act 1998 sets
out the persons who may be required to submit an abandonment programme. These
persons may include, for example, a licensee under the Petroleum Act 1998, or the
Petroleum (Production) Act 1934, or a member of a joint operating agreement. This
section makes amendments to section 30 to extend the range of persons who may
be given a notice under section 29, and who may therefore be required to submit an
abandonment programme.

Subsection (2)(a) insertsanew paragraph into section 30(1) of the Petroleum Act 1998.
This extends the regime to include licensees who have transferred an interest in the
licence to another party without the prior approval of the Secretary of State.

Subsections (2)(b) and (3) amend paragraphs (1)(e) and (2)(c) of section 30 of the
Petroleum Act 1998, to substitute referencesto “company” with “body corporate”. This
ensuresthat alimited liability partnership can be served with anotice under section 29,
as an associated party.

Subsection (4) amends subsection (5)(b) of section 30 of the 1998 Act. Subsection (5)(b)
provides that a person who may be required to submit a programme includes a person
who isalready carrying on certain activities (such as exploitation of mineral resources)
on an offshore installation. The amendment will extend these provisions so that they
also apply to persons who intend to carry on such activitiesin the future.

Subsection (5) substitutes five new subsections for section 30(8) of the Petroleum Act
1998 and subsection (6) amends section 30(9) of that Act. These provisions set out the
test for determining whether, for the purpose of section 30, one company is associated
with another. The effect of the amendments and the new subsections is to substitute
referencesto “company” with “body corporate” and to provide the test for whether one
body corporate is associated with another. The purpose of these provisionsisto bring
limited liability partnershipswithin the scope of the association provisions of section 30
and, therefore, treat them as persons which may be served with a section 29 notice.

Petroleum exploration and extraction licences issued under either the Petroleum Act
1998 or the Petroleum (Production) Act 1934 can be divided by the licensees at a
commercial level into separate sub-areas. As aresult, where oil and/or gasinstallations
are located in a sub-area some of the licensees may have no commercial interest in
a particular sub-area, and therefore no interest in an installation within that sub-area.
Paragraphs (b) and (c) of section 30(1) of the Petroleum Act 1998 give the Secretary of
State the power to make all licensees and partiesto joint operating or similar agreements
jointly and severaly liable for decommissioning every installation in the licensed area
regardless of whether they benefit or have the potential to benefit from the particular
installation. Subsection (7) insertsfour new subsectionsinto section 31 of the Petroleum
Act 1998 preventing the Secretary of State from serving adecommissioning obligation
on licensees and parties to joint operating (or similar) agreements if they have never
been entitled to derive arelevant financial or other benefit from a particular installation
within a sub-area of the licensed area.
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Asaresult of the new subsection (A1) of section 31, if aperson has never been entitled
to derive any benefit, whether financial or other, from the installation, the Secretary of
State will no longer be able to give a notice under section 29 to that person if they fall
within paragraphs (b) or (c) of section 30(1) and have never been within paragraphs
(@), (ba), (d) or (e). Subsections (B1) and (C1) specify that arelevant financia or other
benefit will not arise asaresult of using theinstallation for purposes other than those for
whichitis, or isto be, established or maintained, for example processing hydrocarbons
from another field in the same licence area. In addition by virtue of subsection (D1)
of section 31, a person that is within paragraph (e) of section 30(1) by virtue of his
association to a person exempted by the new provision will be similarly exempt.

Subsection (8) extends the above provision to section 34 of the Petroleum Act 1998.
Section 34 specifies the persons that may be given a duty to carry out an approved
abandonment programme. As a result of the new subsection it will not be possible to
propose that a licensee or party to a joint operating (or similar) agreement should be
added as a party to the programme if that person has never been entitled to derive
any benefit from the installation covered by the programme and has never been within
paragraphs (a), (ba), (d) or (e) of section 30(1).

Section 107 and Schedule 5: Minor and consequential amendments

341.

342.

Paragraph 10 of Schedule 5 (Minor and consequential amendments) extends the class
of personsthat can be given aduty to carry out an approved abandonment programmeto
includelicenseeswho havetransferred aninterest in thelicence to another party without
the prior approval of the Secretary of State. Thisisin linewith section 72 subsection (2)
(a) of the Energy Act which adds a new paragraph to section 30(1) of the Petroleum
Act 1998 to extend the regime to include licensees who have transferred an interest in
the licence to another party without the prior approval of the Secretary of State.

Paragraph 11 of Schedule 5 (Minor and consequential amendments) inserts text into
section 45 of the Petroleum Act 1998 (Interpretation of Part 4) so that the definition
of “submarine pipeline” includes a pipeline which is intended to be established.
This enables notices under section 29 to be served for submarine pipelines prior to
installation, mirroring the existing regquirements for offshore installations.

Section 108 and Schedule 6: Repeals

343.

Section 108 and Schedule 6 makes a further amendment to section 31(1) of the
Petroleum Act 1998 (section 29 notices: supplementary provisions) and section 34(3)
(revision of programmes) of the Petroleum Act 1998. Subsection (1) of section 31
provides that the Secretary of State may not give a notice under section 29 to certain
persons specified in section 30(1) if the Secretary of State has been and continues to
be satisfied that adequate arrangements (including financial arrangements) have been
made by other persons so specified. Similarly, section 34(3) providesthat the Secretary
of State shall not propose that certain persons specified in section 30(1) shall be given
a duty to secure that an approved abandonment programme is carried out unless it
appears to him that one of the current parties has or may default. The effect of the
new provisions is to provide that these limitations will no longer apply to persons
specified in paragraph (d) of section 30 (1) (a person who owns any interest in an
installation otherwise than as security for aloan). There is increasing use of floating
production systems where the ownership may change during the life of the field, and
this amendment takes account of this change in practice, and enables the abandonment
risk to be spread to new owners with an interest in an installation.

Section 73: Financial resources etc

344.

This section clarifies the information which may be required to satisfy the Secretary of
State of aperson’sability to fund its abandonment obligations, or potential obligations.
It also makes provision to bring forward the time when the Secretary of State may
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require a person to take relevant action (such as providing financial security, for
example aletter of credit), in order to reduce the financial risk to the taxpayer.

Subsection (2) substitutes three new subsections for subsection (1) of section 38 of the
Petroleum Act 1998. Section 38 sets out that the Secretary of State can, by issuing
a notice, require specified financial information and documents (for example up to
date management accounts) in relation to an abandonment programme. It also creates
an offence for non-compliance with the notice and for knowingly providing false
information. The purpose of the amendmentsisto widen the circumstancesin which the
Secretary of State may give such a notice, to alow information to be obtained for the
purpose of enabling the Secretary of State to determine whether he wishesto impose an
abandonment obligation on a person by serving a notice under section 29 or by adding
that person to an existing approved abandonment programme (and making them subject
to the obligations within that programme).

Subsections (3) and (4) make amendments to subsection (2) of section 38 of the
Petroleum Act 1998 and insert a new subsection (2A). This provision alows the
Secretary of State to require more specific information which could include:

* adetailed estimate of the costs of the abandonment;

» predictions of future revenue;

» the costs and benefits of any plans for further development;
*  up to date management accounts.

Such information can be required only from personswho have been served with anotice
under section 29, or are under a duty to carry out an abandonment programme (see
section 36 of the Petroleum Act 1998). This amendment allows the Secretary of State
to obtain information at an earlier stage to assess whether to require financial security.
Under the existing section 38 the provision of such information cannot be required prior
to the approval of an abandonment programme.

Subsection (5) substitutes new subsections (4) and (4A) for section 38(4) of the
Petroleum Act 1998. These enable the Secretary of State, after consulting the Treasury,
to require action (including the provision of financial security, such asaletter of credit)
to be taken by a person who has been served with a notice under section 29 of that
Act or who has a duty to carry out an abandonment programme, where the Secretary
of Stateis not satisfied that the person is capable of carrying out the programme. This
addresses aperceived limitation whereby the Secretary of State currently hasthe ability
to require such action only following the approval of an abandonment programme. By
enabling the Secretary of State to require action once a notice under section 29 has
been served, which may be well in advance of programme approval, this should enable
higher risk projectsto be secured for tax payer protection purposes from the start of the
development (for example, when the reservoir has yet to prove itself).

Subsection (6) provides for it to be an offence to disclose information obtained under
section 38(1) or (2) of the Petroleum Act 1998 without the consent of the person who
provided it, unless the disclosure of the information is required for the purposes of
the exercise of the Secretary of State’'s functions under that Act or another piece of
legislation. Section 40 of the Petroleum Act 1998 sets out the penalties that apply if an
offence is committed under subsection (6) and these are:

* onsummary conviction, afine not exceeding the statutory maximum,; or

e on conviction on indictment, imprisonment for a term not exceeding two years or
an unlimited fine, or both.
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Section 74: Protection of abandonment funds from creditors

350.

This section inserts two new sections into the Petroleum Act 1998 after section 38, to
protect funds set aside for the purposes of decommissioning in the event of insolvency.

New section 38A: Protection of funds set aside for the purposes of abandonment
programme

351.

352.

353.

This section is designed to ensure that, in the event of the insolvency of a person
responsible for an abandonment programme or a person with obligations under that
programme, the funds set aside for meeting those liabilities remain available for
abandonment and are not avail ableto the general body of creditors. Theprotectioninthe
event of insolvency applies where any funds have been set aside in a secure way (such
asatrust or other arrangement which was established on or after 1 December 2007) for
meeting obligations under an abandonment programme. This provision applieswhether
the security is established before or after the programme’s approval, as long as it is
clear in the arrangement that it has been established to secure the obligations under the
programme.

Subsection (4) provides that the term “security” has a wide meaning for this purpose.
Thelist is non-exhaustive.

Subsection (6) specifically disapplies any provision of the Insolvency Act 1986, the
Insolvency (Northern Ireland) Order 1989 or any other enactment or rule of law the
operation of which would prevent or restrict the security being used for the purpose
for which it was set up (meeting abandonment liabilities). Subsection (7) extends the
meaning of “enactment” to include Acts of the Scottish Parliament.

New section 38B: Directionsto provide infor mation about protected assets

354.

This section is intended to ensure that creditors and potential future creditors of a
person responsible for an abandonment programme are aware of any abandonment
funds affected by the new powersto disapply insolvency legislation. The publication of
information regarding relevant security arrangementswill enable informed decisionsto
be made by creditors and potential future creditors. Subsections (1) and (2) therefore
set out that the Secretary of State may give a direction to a person responsible for an
abandonment programme to publish details of the fund or other arrangement at thetime
and in the manner specified by the Secretary of State (for examplein thefinancial pages
of that person’s website). Subsection (3) enables the Secretary of State or a creditor of
the person responsible for the abandonment programme to apply for a court order to
ensure compliance with a direction.

Chapter 4: Wells

Summary and Background

355.

This Chapter inserts new provisionsinto Part 5 of the Petroleum Act 1998 (c. 17) (the
“1998 Act”) for the purpose of securing the proper abandonment of wells. In particular,
thereis a power to require the provision of financial information and to issue a notice,
after consulting the Treasury, requiring the person who receivesit to take action within
a stated period. This power may be used to ensure that where the Secretary of Stateis
not satisfied that a person will be capable of plugging and abandoning awell thereiis,
nevertheless, financial security in place for this purpose.

Commentary on Sections

Section 75: Information about decommissioning of wells

356.

This section inserts a new section 45A at the beginning of Part 5 of the 1998 Act.
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New section 45A: Abandoned wells

357.

358.

359.

360.

361.

362.

363.

364.

Section 45A gives the Secretary of State a power to require a person who has drilled or
started drilling awell to provide information about that person’ sfinancial affairswithin
a specified period of time. The section also allows the Secretary of State, under certain
circumstances defined bel ow, to require the person to take specified action. Therelevant
wells are those drilled pursuant to a petroleum licence (defined in subsection (10) as
a licence under section 2 of the Petroleum (Production) Act 1934, or section 3 of the
Petroleum Act 1998) or alicence under section 4 of the Act (gas storage and unloading
licences).

Subsection (2) gives the Secretary of State a power to issue a hotice requiring
a person to provide specified information or documents relating to their financial
affairs. Subsection (3) provides that this notice must specify the time allowed for this
information to be provided.

Subsection (4) sets out the circumstances in which a further notice can be given under
subsection (5); that is where:

* having received the information or documents requested in the original notice (the
notice given under subsection (2)), the Secretary of State is not satisfied that the
person will be capable of plugging and abandoning awell; or

» aperson hasfailedto providetheinformation or documentsrequested in theoriginal
notice, within the specified period.

Subsection (5) providesapower for the Secretary of State, after consulting the Treasury,
to give aperson anatice setting out the action that person must take within the specified
period. By implication, such action may include the provision of financia security for
the purpose of ensuring that aperson will be capable of plugging and abandoning awell
when required to do so by the terms of alicence.

Before giving a notice to a person under subsection (5), subsection (6) requires that the
Secretary of State gives that person an opportunity to make written representations as
to whether such a notice should be given.

Subsection (7) makes it an offence for a person to fail to comply with a notice issued
under either subsection (2) or subsection (5), unless that person can prove he exercised
due diligence to avoid the failure.

Subsection (8) provides that a person found guilty of this offenceisliable:

e Oonsummary conviction, to afine not exceeding the statutory maximum (currently
£5,000 in England , Wales and Northern Ireland and £10,000 in Scotland); and

e on conviction on indictment, to an unlimited fine, or a maximum of two years
imprisonment, or both.

Subsection (9) applies section 41 of the 1998 Act (apart from subsection (5)) in relation
to prosecutionsfor offences under this section. Section 41 of the 1998 Act providesthat:

* inEngland and Wales, proceedings may only beinstituted by the Secretary of State
(or a person authorised by the Secretary of State) or by the Director of Public
Prosecutions (or with the consent of the Director of Public Prosecutions); and in
Northern Ireland, proceedings cannot be instituted except by the Secretary of State
(or by a person authorised by the Secretary of State) or by the Director of Public
Prosecutions for Northern Ireland (or with the consent of the Director of Public
Prosecutions for Northern Ireland);

» wherean offence committed by abody corporateis proved to have been committed
with the consent or connivance of, or is attributable to any neglect on the part of,
any director, manager, secretary, or other similar officer of the body corporate (or
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any person purporting to act in any such capacity) that person will also beliableto
be prosecuted and punished accordingly; and

» wherethe affairs of abody corporate are managed by its members, and an offence
committed by such a body corporate is proved to have been committed with the
consent or connivance of, or is attributable to any neglect on behalf of, such
a member in connection with that member’s functions of management, such a
member will be liable to be prosecuted and punished as if the member were the
director of the body corporate.

Part 4: Provisions Relating to Oil and Gas

Petroleum Licensing
Summary and Background

365. Section 76 makes amendments to Part 1 of the Petroleum Act 1998 (the “1998
Act”) (which concerns the licensing of petroleum exploration and extraction). These
amendments givethe Secretary of State new powersrelating to the unconsented transfer
of rightsor benefitsunder petroleum licences. Section 77 and Schedule 3 amend various
model clauses of petroleum licences granted pursuant to the 1998 Act or the Petroleum
(Production) Act 1934 (c.34) (the “1934 Act”). The amendments to model clauses are
intended to ensure the more efficient management of the licence and to ensure that
suspended petroleum wells are properly abandoned including:

» apower of partial revocation of alicenceintheevent of, for example, theinsolvency
of one, but not al, of the persons constituting the licensee;

* anew obligation for the licensee to provide contact details to the Minister; and

* anew power to require a licensee to plug and abandon a well which has been
suspended for at least one month.
Commentary on Sections

Section 76: Transferswithout the consent of the Secretary of State

366.  Petroleum licences issued under the 1934 Act and the 1998 Act grant a licensee the
right to search, bore for or get petroleum. Under the terms of certain petroleum licences
issued under the 1998 Act or the 1934 Act, the licensee must obtain the Secretary of
State’s prior written consent before assigning or transferring any right or benefit in
the licence. Nevertheless, such rights or benefits are sometimes transferred without the
Secretary of State’s prior consent having been obtained.

367.  This section inserts three new sections after section 5 of the 1998 Act dealing with
transfersof rightsin alicence, or rights or benefits derived from such rights, (other than
by way of security for aloan) which have not received the Secretary of State’s prior
consent (an “unconsented transfer”). The three new sections are:

* 5A Rightstransferred without consent of the Secretary of State
* 5B Information

» 5C Offences under section 5B: supplemental

New section 5A : Rightstransferred without consent of the Secretary of State

368.  Where there has been an unconsented transfer, subsection (2) gives the Secretary of
State a power to issue anotice to both the transferor and the transferee directing that the
right or benefit in the licence revert back to the transferor from a date specified in the
notice. That date must not be earlier than the date the notice is given (subsection (3)).

369. During the period of the transfer the transferee will take any rights to search for, bore
for or get petroleum which have in fact been transferred. The transferee will therefore
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effectively take any petroleum extracted or monies received in respect of any such
petroleum (and consequently will be responsible for any tax liabilities associated with
such petroleum or monies). The transferor will nevertheless remain liable for any
obligations arising under the licence. Following a direction under subsection (2) the
assigned rights and benefits will revert back to the transferor from the date specified in
the notice (and consequently any associated tax liabilitieswhich relate to the ownership
of petroleum may apply to the transferor as from that time). Under subsection (4), the
Secretary of State must notify both the transferor and the transferee of any proposal to
issue anatice under subsection (2) and the Secretary of State must also give both parties
areasonable opportunity to make representations.

Under subsection (5), anotice under subsection (2) must be issued within 3 months of
the Secretary of State learning of the unconsented transfer.

New section 5B: Information

371

372.

373.

374.

375.

For the purpose of enabling the Secretary of State to determine whether an unconsented
transfer has occurred, subsection (1) of Section 5B alows the Commissioners for Her
Majesty’ s Revenue and Customs (the “ Commissioners”) to disclose to the Secretary of
State information relating to the transfer of rights granted under petroleum licences.

Under subsection (3), information disclosed under this section may only be further
disclosed:

o for the purposes of enabling the Secretary of State to determine whether an
unconsented transfer has occurred —but only with the consent of the Commissioners
(which may be genera or specific);

e pursuant to a court order; or
» with the consent of the person(s) to whom the information relates.

Under subsection (4), aperson commits an offence if he discloses information — except
in circumstances set out under subsection (3) —which specifiestheidentity of the person
to whom the information relates, or from which that person’ sidentity can be deduced.

Subsection (5) provides a defence to a person who is charged with an offence under
subsection (4). The defence applieswhere a person charged provesthat they reasonably
believed either that the disclosure of theinformation waslawful, or that the information
had already and lawfully been made available to the public.

Under subsection (6), a person found guilty of unlawfully disclosing the information
isliable:

e Oonsummary conviction, to afine not exceeding the statutory maximum (currently
£5,000 in England, Wales and Northern Ireland and £10,000 in Scotland), a
maximum of 12 monthsin prison, or both; or

e on conviction on indictment, to an unlimited fine, a maximum of 2 years
imprisonment, or both.

New section 5C: Offences under section 5B: supplemental

376.

377.

Section 5C makes further provision in respect of proceedings brought in England and
Wales and Northern Ireland for offences committed under section 5B.

Subsection (1) provides that in England and Wales no proceedings for an offence
under section 5B may be instituted except by the Director of Revenue and Customs
Prosecutions, or with the consent of the Director of Public Prosecutions. Subsection
(2) provides that in Northern Ireland no proceedings can be instituted except by the
Commissioners or with the consent of the Director of Public Prosecutions for Northern
Ireland.
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Subsection (3) provides that the maximum term of imprisonment that can be imposed
on summary conviction in Northern Ireland is 6 months rather than 12 months.

Subsection (4) provides that if the offence is committed in England and Wales before
commencement of section 282 of the Criminal Justice Act 2003 (c.44), the maximum
imprisonment on summary conviction is 6 months rather than 12 months.

Section 77: Model clauses of petroleum licences & Schedule 3: Petroleum
Licences: Amendmentsto Model Clauses

380.

381.

382.

This section, together with Schedule 3, amends the secondary legislation containing
model clauses for certain existing licences granted under the 1934 Act or the 1998
Act (“relevant licences”), with the effect that new clauses, and amendmentsto existing
clauses, will be included in relevant licences from the date that the relevant provisions
of the Schedule comeinto force. In other words, thissection amendsall existing licences
that contain the relevant model clauses we are amending (as set out in the Schedule).

Subsection (2) provides that relevant licences granted under the 1934 Act or the 1998
Act and which are till in existence immediately before the relevant provisions of the
Schedule come into force, will also contain the relevant model clauses as set out in
the Schedule. Subsection (3) ensures that the new provisions will also be inserted into
existing licences which incorporate modified or amended versions of the model clauses
(including cases where particular model clauses have been omitted). Subsection (7)
provides that where any provision is added to the terms of an existing licence by this
section and Schedule, the Secretary of State and the licensee may nevertheless agreeto
alter or delete the provisions by deed.

The amendments contained in the Schedule are as follows:

Provision of contact detailsto Minister

383.

384.

The Schedule inserts clauses into relevant licences which require licensees to provide
the Minister with contact details for the person to whom notices, directions and other
documents under the licence are to be sent.

If the licensee failsto comply, the licensee may be served with a notice which requires
the provision of such details within a month. The notice will also inform the licensee
that if there is afailure to provide the information required within the one month time
limit, the Minister will treat the licensee as having supplied the contact details which
the Minister has specified in the notice. It isthe licensee' s responsibility to ensure that
the contact details held by the Minister are up to date.

The power toissue a noticeto plug and abandon a well

385.

386.

387.

The Schedule aso inserts clauses into relevant licences which give the Minister the
power to issue a notice requiring the licensee to plug and abandon a well which has
been suspended for a period of at least a month. The licensee will be required to plug
and abandon the well within the period set out in the notice.

A natice requiring a licensee to plug and abandon a well under this section must be
given more than one month before the natural expiry or termination of the licensee's
rightsin relation to the licence.

Subsection (4) of section 77 provides that the power to require that a suspended well be
plugged and abandoned cannot be exercised in relation to awell where drilling started
before the relevant provisions of the Schedule come into force.

Revocation on change of control

388.

Under the terms of existing model clauses of relevant licences, the Minister may revoke
alicence whenever thereis a change of control in alicensee in circumstances where:
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» theMinister serves notice on the licensee stating that the Minister intendsto revoke
the licence unless a further change in the control of the licensee as is specified in
the notice takes place within a period of three months; and

» that further change does not take place within that period.

The existing model clauses of relevant licences provide that there is achange of control
(hence requiring the consent of the Secretary of State) whenever a person has control
of the licensee who did not have control of the licensee when the licencewas originally
granted. The Schedule extends this by providing that where rights have been assigned,
there will also now be said to be a change of control whenever a person takes control
over an assignee who did not control that assignee when the rights were assigned.

Subsection (5) of section 74 provides that this extended power of revocation only
applies if the change of control occurred after the relevant provisions of the Schedule
comeinto force.

The power of partial revocation

391.

392.

393.

394.

The Schedule aso inserts clauses into relevant licences which apply when more than
one person holds the licence. Whilst the Minister already has the power to revoke the
entire licence in the circumstances set out below (on account of the licence being joint
and several in nature) this provision supplements that power by giving the Minister a
power to revoke the interests of one or more, rather than al, of the persons which are
the licensee. This power applies where:

e the person or persons concerned become bankrupt or insolvent;

» there is a change of control of the person or persons concerned and the person
or persons fail to take steps to address the Minister’s objections to that change in
control; or

» the person or persons concerned cease to have afixed place of businessin the UK
from which operations under the licence are carried out.

Obligations and liabilities arising before the partial revocation of an interestin alicence
are not affected by the partial revocation.

Where alicence interest is revoked in relation to one person on the licence, the person
whoseinterest has been revoked remainsjointly and severally liablefor any obligations
arising before the partial revocation takes place. After partial revocation, the rights,
obligations and liabilities associated with the licence continues to have effect in respect
of all the remaining persons on the licence. In practice, the Secretary of State would
expect to consult the non-defaulting parties before exercising this power of partial
revocation.

Subsection (5) of section 77 provides that the power of partial revocation only applies
if the event happens after the relevant provisions of the Schedule come into force.

Third Party Access
Summary and Background

395.

396.

The Government considers that access to infrastructure on fair and reasonable termsis
crucial to maximising the economic recovery of the UK'soil and, particularly, gas. This
is because many fields on the UK Continental Shelf (UKCS) and in the territorial sea
do not contain sufficient reserves to justify their own infrastructure, but are economic
as satellite developments utilising existing infrastructure.

Thereisavoluntary “Infrastructure Code of Practice” (The Code of Practice on Access
to Upstream Qil and Gas Infrastructure on the UK Continental Shelf) which sets out
principles and procedures to guide all those involved in negotiating third-party access
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to oil and gas infrastructure on the UK Continental Shelf. Thereis existing legidation
in the Acts listed below under which, if a third party is unable to agree satisfactory
terms of access with the owner of most upstream infrastructure, the third party seeking
such access can — and under the terms of the Infrastructure Code of Practiceis obliged
to - make an application to the Secretary of State to decide whether access should be
granted and, if so, on what terms:

e ThePipe-lines Act 1962 (c.58)
e The GasAct 1995 (c.45)
e The Petroleum Act 1998 (c.17)

In the existing regulatory framework there are gaps in the coverage of the Secretary
of State's powers to determine third party access that mean some parts of the
upstream petroleum infrastructure are not covered. “Upstream infrastructure” refers
to infrastructure relating to the production of oil and gas including transportation and
processing required to get it into a saleable state. Downstream infrastructure refers
to facilities such as oil refineries and the distribution and storage network required
to get oil products and gas to consumers. Gaps in the legislation exist, for example,
in relation to access to oil processing facilities, certain gas processing facilities and
services associated with pipelines. This means that a party seeking access to all links
in the chain of the infrastructure would currently be able to ask the Secretary of State
to determine a dispute over only certain parts of it. The legislation can only be wholly
effective as a backstop if it covers the entire range of upstream infrastructure. If it did
so, the Secretary of State would be ableto be amore effective arbiter in situationswhere
interested parties cannot reach commercial agreement.

The Act extendsthe existing regime so that, if heisreguested to intervenein the case of
disputes over third party access, the Secretary of State will have the power to determine
third party accessrightsto all upstream petroleum infrastructure.

Commentary on Sections

Section 78: Third party access to infrastructure

399.

400.

This section extends the scope of definitionsin the existing legidation, so that parts of
the upstream petroleum infrastructure not currently covered by the third party access
regulatory regime are brought within their scope.

Subsection (1) amends section 66(1) of the Pipe-lines Act 1962 (c.58) (interpretation)
to expand the definitions of :

» “Gasprocessing operation” to include separating, purifying, blending, odorising or
compressing gas to convert it into aform in which a purchaser iswilling to accept
delivery from a seller, or to enable the gas to be delivered to another place either
inside or outside Great Britain. The expanded definition also covers the loading
of gas for the purpose of enabling the processed gas to be transported to another
place (whether inside or outside Great Britain) either at a facility carrying out gas
processing operations (as described above) or where the gas has been piped from
such afacility.

e “Termina” toinclude oil processing facilities (oil processing facilities are defined
at section 78)

* “Upstream petroleum pipe-line” to include apparatus, works and services that
are associated with the operation of a pipe-line or network. As a result, the new
definition captures services used for operating upstream petroleum pipelineswhich
are not currently part of the third party access regulatory regime.
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The effect of the expanded definitions is to increase the scope of the Secretary of
State’ s powers over third party access to upstream petroleum pipe-lines provided by
section 10E of the Pipe-lines Act 1962 (c58).

Subsection (2) amends subsection (6) of section 12 of the Gas Act 1995 (c.45)
(acquisition of rights to use gas processing facilities) to expand the definition of:

» “Gasprocessing operation” to include separating, purifying, blending, odorising or
compressing gas to convert it into aform in which a purchaser is willing to accept
delivery from a seller, or to enable the gas to be delivered to another place either
inside or outside Great Britain. The expanded definition also covers the loading
of gas for the purpose of enabling the processed gas to be transported to another
place (whether inside or outside Great Britain) either at a facility carrying out gas
processing operations (as described above) or where the gas has been piped from
such afacility.

Subsection (2) also amends subsection (7) of section 12 of the Gas Act 1995 to expand
the definition of:

* “Associate” to bringitinlinewith the new provisions covering third party accessto
oil processing facilitiesinthis Act. Thedefinition of associateis set out in section 79
and is explained in the detailed commentary to that section. These changes ensure
the definition of associate is consistent across the whole of the third party access
regime for upstream petroleum infrastructure.

The effect of the expanded definitionsisto increase the scope of the Secretary of State’s
powers over third party access to gas processing facilities under section 12 of the Gas
Act 1995 (c 45).

Subsections (3) and (4) amend sections 26 and 28 of the Petroleum Act 1998 (c.17)
respectively. Subsection (3) amends section 26 (“meaning of pipeline”) so asto expand
the scope of the definition of a pipe-line to include services (for example the provision
of fuel or power needed to operate third party equipment on or from the host facility)
aswell as the apparatus and works associated with a pipe-line.

Subsection (4) amends section 28 (interpretation of Part 3) in two ways, expanding the
definitions of:

e “Gasprocessing operation” so asto bring it into line with the changes in the Pipe-
lines Act 1962 and the Gas Act 1995 described above, i.e. to include separating,
purifying, blending, odorising or compressing gasto convert it into aforminwhich
a purchaser is willing to accept delivery from a seller, or to enable the gas to be
delivered to another place either inside or outside Great Britain. The expanded
definition also covers the loading of gas for the purpose of enabling the processed
gasto betransported to another place whether inside or outside Great Britain, either
a afacility carrying out gas processing operations (as described above) or where
the gas has been piped from such afacility.

e “Termina” toinclude oil processing facilities (oil processing facilities are defined
at subsection (4)(b)).

The effect of the expanded definitionsisto increase the scope of the Secretary of State's
powers over third party access to controlled petroleum pipelines under section 17F of
the Petroleum Act 1998.

Section 79: Modification of pipelines

405.

This section inserts two new sections after subsection 10F of the Pipe-lines Act 1962
(c.58) (reducing necessity for constructing additional pipe-lines):
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e 10G which provides for compulsory modifications of pipe-lines by way of notice;
and

¢ 10H which concerns enforcement of such a notice.

These additions are modelled on the Secretary of State’s powers under section 16 of
the Petroleum Act 1998, under which he can issue a notice requiring the modification
of controlled pipelines (which in the context of section 16 of the Petroleum Act 1998
means pipelines which are offshore). As with the third party access regime under that
Act, this power is only exercisable on application by a person other than the owner of
the pipeline. Failure to comply with a notice issued under section 16 is an offence and
asimilar offence will be included in the new additions to the Pipe-lines Act 1962.

The section will therefore give the Secretary of State powers under the Pipe-lines Act
1962 in relation to upstream petroleum pipelines equivalent to those the Secretary of
State already has under section 16 of the Petroleum Act 1998 for controlled pipelines
offshore.

New Section 10G: Compulsory modifications of pipelines

407.

408.

400.

410.

This section gives the Secretary of State the power to issue a pipeline modification
notice in respect of upstream petroleum pipelines, on the application of a person other
than the owner. A notice can be issued to the applicant and owner of the pipeline only
if the Secretary of State is satisfied that the capacity of the pipeline can be increased
by modifying the apparatus and works associated with the pipeline, or that the pipeline
can and should be modified by installing junctions to connect it to other pipelines. A
modification notice also covers any changes, substitutions, or additions in relation to
apparatus and works associated with the pipeline. (see subsection (5)).

Subsection (3) sets out that the notice must:
e Specify the modifications that the Secretary of State thinks should be made.

*  Specify the sums or method of determining the sums which the Secretary of State
thinks should be paid to the owner by the applicant to pay for the costs of carrying
out the modifications.

* Require the applicant to make arrangements to ensure those sums will be paid to
the owner if the owner carries out the modifications or satisfies the Secretary of
State that they will be carried out.

e Specify the period in which those financial arrangements must be made.

* Require the owner to carry out the modifications within a period specified in the
notice.

e Authorise the owner to recover the sums from the applicant if the works are carried
out or the Secretary of State is satisfied that they will be carried out.

Furthermore, before issuing the notice subsection (4) requires the Secretary of State to
give the owner of the pipe-line an opportunity to be heard.

Subsection (6) clarifies that if a pipeline is offshore (i.e. it falls into the section 14
Petroleum Act 1998 definition of “controlled pipeline”), the modification provisions
under that Act will apply (see section 16 Petroleum Act 1998) instead of the provisions
under this new section 10G of the Pipe-lines Act 1962.

New section 10H: Enfor cement

411.

This section makes it an offence for an owner to fail to comply with a “pipe-line
modification notice” issued under new section 10G. A person found guilty of such an
offenceis, as set out in new subsection (2), liable to:
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e 0on summary conviction, a fine not exceeding the statutory maximum (currently
£5,000 in England, Wales and Northern Ireland and £10,000 in Scotland), or;

e onconviction on indictment, to an unlimited fine.

Subsection (3) provides a person in proceedings for prosecution of the offence with a
defence, if the person can prove he exercised due diligence in trying to comply with
the pipe-line modification notice.

Subsection (4) statesthat proceedings can beinstigated only by the Secretary of State (or
a person authorised by the Secretary of State) or by or with the consent of the Director
of Public Prosecutions

Subsections (5) to (7) provide that if it can be proved that an offence committed by
a body corporate was attributable to any actions of or failure to act by, or was done
with the consent or involvement of any director, manager, secretary, member, or other
similar officer of the body corporate (or any person who was purporting to act as one)
that person (as well as the body corporate) will be liable for the offence and can be
prosecuted accordingly.

In addition to inserting the two new sections 10G and 10H into the Pipe-lines Act 1962,
section 79 aso inserts a new subsection (5) into the current section 10F (supplemental
provision relating to third party access). This requires the Secretary of State, before
issuing a pipe-line modification notice:

* to give the person who applied for the notice details of the modifications the
Secretary of Stateis proposing, and

» to give the person an opportunity to make an application for third party access to
upstream petroleum pipelines (covered by section 10E of that Act) if they have not
already agreed these terms.

Section 80: Third party accessto oil processing facilities

416.

417.

418.

4109.

This section sets out the process of dispute resolution for third party access to oil
processing facilities. It specifies the steps that need to have been taken before the
applicant can apply to the Secretary of Statefor directions, aswell aswhat the Secretary
of State may do if theseinitial steps do not enable the applicant and owner involved to
reach a consensus themselves. SQubsection (2) explains the extent of this provision; it
applies only to oil processing facilities situated in Great Britain and the territorial sea
adjacent to Great Britain (including areas of the sea designated under section 1(7) of
the Continental Shelf Act 1964).

Subsections (3) and (4) require the applicant to apply to the owner of the oil processing
facilities by a notice specifying the nature of the access they are seeking. This should
include the period of time over which the applicant wants petroleum processed by
the facility in question, the kind of petroleum to be processed at the facility, and the
guantities of petroleum the applicant wants processed by the facility.

If the applicant and the owner cannot reach an agreement on the application,
subsection (5) allows the applicant to apply to the Secretary of State for directions
securing the access required (as set out in the applicant’s original notice to the owner
of the ail processing facilities). Subsection (6) providesthat the Secretary of State may
not consider such an application unless satisfied that the parties have had a reasonable
time to reach an agreement.

When considering an application, the Secretary of State must, according to
subsection (7), decide whether the application needs to be adjourned to give the parties
further time to negotiate, considered further or rejected. The applicant must then be
notified of the Secretary State’ sdecision. If the Secretary of State decidesto consider the

61


http://www.legislation.gov.uk/id/ukpga/2008/32/section/79/3
http://www.legislation.gov.uk/id/ukpga/2008/32/section/79/4
http://www.legislation.gov.uk/id/ukpga/2008/32/section/79/5
http://www.legislation.gov.uk/id/ukpga/2008/32/section/79/7
http://www.legislation.gov.uk/id/ukpga/2008/32/section/80
http://www.legislation.gov.uk/id/ukpga/2008/32/section/80/2
http://www.legislation.gov.uk/id/ukpga/2008/32/section/80/3
http://www.legislation.gov.uk/id/ukpga/2008/32/section/80/4
http://www.legislation.gov.uk/id/ukpga/2008/32/section/80/5
http://www.legislation.gov.uk/id/ukpga/2008/32/section/80/7

420.

These notes refer to the Energy Act 2008 (c.32)
which received Royal Assent on 26 November 2008

application further, then notice must be given to the persons set out below (asset out in
subsection (8)) and give them the opportunity to be heard in relation to the application:

» theowner of the oil processing facility;
e any person who has aright to have petroleum processed at the facility; and
e the Health and Safety Executive.

Subsection (9) provides that the Secretary of State may give directions (the terms of
which are set out under section 81) on an application for third party access, if satisfied
that they will not prejudice:

» theé€fficient operation of the oil processing facility;

e the processing of petroleum by the facility of quantities of petroleum which the
owner or an associate of the owner requires (or may be reasonably expected to
require) to be processed for the purposes of their own business; or

» theprocessing of petroleum by the facility by other people with aright to have their
petroleum processed by the facility.

Section 81: Directions under section 80: supplemental

421.

422.

423.

424,

This section describes the terms of the directions for third party access that may be
made by the Secretary of State in relation to an application from athird party seeking
access to an oil processing facility under section 80.

The Secretary of State may, under subsection (1), issue directions that:

» gpecify the terms on which the Secretary of State considers the owner of the ail
processing facilities should enter into an agreement with the applicant for accessto
the facilities for all or any of the purposes listed in subsection (2) (see paragraph
below for a description of thislist);

» gpecify the sums (or method for working out the sums) that should be paid by the
applicant to the owner by way of consideration for theright to use the oil processing
facilities; and

» reguirethe owner to enter into an agreement with the applicant if the applicant pays
(or agrees to pay) the sums within a specified period. The specified period will be
stated in the directions.

Subsection (2) sets out the purposes for which the Secretary of State can specify terms
in directions made under subsection (1):

e securing to the applicant the right of having petroleum processed at the ail
processing facility;

e securing that the applicant is not stopped from exercising that right;
* regulating the charges which can be made for the right to access the oil processing
facility;

e securing any ancillary or incidental rights for the third party that the Secretary of
State believes are necessary or expedient. For example, the right to have their pipe-
line connected to the oil terminal by the owner.

Subsection (3) setsout that in order to consider an application madeto him for directions
about third party accessto an oil processing facility (under section 80(5)), the Secretary
of State can issue a notice requiring the owner of the infrastructure or the applicant to
supply information relevant to the application.
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Subsection (4) states that this information may include financial information relevant
to the owner’ s or applicant’s activities in terms of oil processing operations.

Subsection (5) provides that any information obtained by the Secretary of State with
respect to subsection (3) may not be disclosed unless either the person who provided
the information has consented, or the Secretary of State is required to disclose it by,
or under, an enactment.

Subsections (6) and (7) set out that the Secretary of State can enforce compliance with
any directions made relating to third party access of oil processing facilities through
civil proceedings i.e. the Secretary of State can apply to the High Court or Court
of Session in Scotland for an injunction (or interdict) requiring compliance with the
Secretary of State’ s direction. The court that imposes the injunction will be responsible
for the enforcement of that injunction. The reason that this section only focuses on oil
processing facilities is that these are the only areas that are new on the face of the Act
—all other infrastructureis (at least partially) covered in other Acts.

Subsection (8) provides definitions of terms used in the new third party access regime
for oil processing facilities:

» “Oil processing operations’ are defined as including:

— the blending or other treatment of petroleum required to produce stabilised
crude oil and other hydrocarbon liquids to the point at which a seller could
reasonably make delivery to a purchaser;

— receiving or storing this stabilised crude oil and these hydrocarbon liquids
piped from afacility carrying out oil processing operations (asdescribed above)
before taking them elsewhere; and

— loading stabilised crude oil and these hydrocarbon liquids piped from afacility
carrying out either of the oil processing operations described above in order to
transport it elsewhere.

* “Oil processing facility” is any facility that carries out these oil processing
operations and which is situated in Great Britain, in the territorial sea adjacent to
Great Britain, or in areas of the sea designated under section 1(7) of the Continental
Shelf Act 1964;

e “Owner” isdefined asany person occupying or controlling an oil processing facility
including alessee.

* “Petroleum” has the meaning given by section 1 of the Petroleum Act 1998 i.e.
mineral oils, relative hydrocarbon or natural gas in its natural condition. This
definition a so includes petroleum which has been processed.

Section 82: Meaning of “ associate’

429.

430.

This section defines “associate” for the purposes of section 80, which relates to
applications from athird party for aright of accessto have petroleum processed by an
oil processing facility.

For a person to be an associate of the owner either or both need to be bodies corporate.
The meaning of “body corporate” is broader than a limited company and includes
limited liability partnerships (LLP). The section sets out the test for determining
whether one body corporate is associated with another. In essence, one body corporate
is associated with ancther if one of them controls the other or if athird body corporate
controls both of them.
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Part 5: Miscellaneous

Duties of Gasand Electricity Markets Authority
Summary and Background

431.

432.

The Electricity Act 1989 and Gas Act 1986 set out the general duties of the Secretary
of State and the Authority. These general duties are formed in a hierarchy of a primary
duty and a number of secondary duties and other issues which they must keep under
considerationin exercising their primary duty. The primary duty iSto protect consumers
through competition where appropriate.

Prior to this Act, the formulation of secondary duties placed the need to ensure security
of supply, and that licence holders are able to finance their activities at the top of
the list of secondary duties. The duty to promote sustainable development was added
near the end of that list. However, since that time, sustainability has been growing
in importance in energy policy. The Act makes amendments to the duties to reflect
this, to put sustainability and security of supply on an equal footing in the hierarchy
of secondary duties.

Commentary on Sections

Section 83: Duties of the Gas and Electricity Markets Authority

433.

434,

435.

436.

437.

This section amends the duties of the Secretary of State and the Authority in sections
4AA of the Gas Act 1986 and 3A of the Electricity Act 1989 in two ways.

Subsection (1) amends subsection 4AA(1) of the Gas Act to add the words “existing
and future” before “consumers’ in the principal objective set out in this section. The
principal objectiverequiresthe Secretary of State and the Authority, in carrying out their
functions under Part 1 of the Gas Act, to protect the interests of consumers wherever
appropriate by promoting effective competition. This section emphasises the need for
the Secretary of State and the Authority to take the needs of tomorrow’ s consumersinto
account as part of the principal objective.

Section 4AA(2)(b) of the Gas Act specifies the issues which the Secretary of State and
the Authority must have regard for in carrying out their functions in the manner best
calculated to further the principal objective. Subsection (1) inserts anew provision into
this section of the Gas Act, requiring the Secretary of State and the Authority to have
regard to the need to contribute to the achievement of sustainable development. Thishas
the effect of moving the sustainable development duty up the “hierarchy” of secondary
duties and means that the Secretary of State and the Authority will need to consider
sustainable development, as well as security of energy supply and licensees ability to
finance activities, under section 4AA(2).

Subsection (2) makesthe same changesto the principal objectivein section 3A(1) of the
Electricity Act and insertsthe same provision concerning sustainability at section 3A(2)
(b) of the Electricity Act.

Schedule 5 repeal sthe existing sustainability duty in section 4AA(5)(ba) of the Gas Act
and section 3A(5)(ba) of the Electricity Act.

Transmission Systems
Summary and Background

438.

Electricity generators (including new renewable energy generators) are facing
significant delays in obtaining access to the transmission system and the system is
not being used as efficiently as possible. The backlog of generators waiting for a
connection date is affecting Great Britain's ability to meet security of supply concerns
and sustainability targets including the 2020 renewable energy targets set by Europe.
There is currently in excess of 45GW of new generating capacity in the transmission
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grid access queue (compared to around 80GW already connected) with some generators
being informed that they must wait until 2022 for connection to the transmission system.

The Government has been undertaking work to address these problems. The 2007
Energy White Paper committed the Government and the Authority to consider these
issuesin areview of transmission access. The final report of the Transmission Access
Review was published in June 2008. It concluded that there was a need for significant
reform of the licence conditions and industry codes which set the framework for the
running of the transmission system by National Grid in Gresat Britain.> The main
industry code which regulates access to the transmission network is the Connection
and Use of System Code (CUSC) and at present it does not facilitate timely access to
the network. The Security and Quality of Supply Standard (SQSS) and CUSC together
regulate the planning and operatlon of the transmission system and at present do not
ensure efficient use of the wstem

As aresult of the Transmission Access Review report, industry has been tasked with
developing proposals to reform industry codes to improve the alocation of access
rights and the efficient use of the network. The current aim is for the changes to be
implemented from April 2009, with some of the more complex reforms being made
from April 2010.

Due to the importance of these negotiations being completed in a timely manner, the
Government made clear in the Transmission Access Review report that if Industry and
the Authority did not make sufficient progress by the end of the year then Government
would “consider options for wider reform (including legislation) to bring about the
necessary changes in the context of its Renewable Energy Strategy and wider energy
policy goals’. The following sections provide the Secretary of State with powers to
amend the appropriate licences and industry codes should the industry process fail.

Commentary on Sections

Section 84: Power to amend licence conditions etc: transmission systems

442.

443.

445,

Thissection givesthe Secretary of State the power to modify, for the purposes described
below:

e a particular electricity generation, transmission, distribution or supply licence
(subsection (1)(a));

e standard licence conditions of those types of electricity licence (subsection (1)(b));
and

» documents maintained under the licence conditions of relevant electricity licences
—for example, industry codes (subsection (1)(c)).

Subsection (2) sets out the scope of the modification power. The power may only be
exercised for the purpose of facilitating access to and/or efficient use of atransmission
system in Great Britain or offshore waters.

Subsections (3)(a) and (c) allow the modification power to be exercised differently
in different cases or circumstances. This could, for example, allow the Secretary of
State to make different modifications in relation to generation under devel opment and
generation that is already connected to the network.

Subsection (3)(d) makes provision for the Secretary of State to make any incidental,
supplementary, consequential or transitional modifications to licence conditions or
documents of the kind mentioned in subsection (1)(c).

http://www.berr.gov.uk/files/filed6774.pdf

Notethat there are no significant problemsin termsof physical connection to the network i.e. connecting aline between awind
farm and the grid, the problems instead relate to getting the subsequent commercial right to access and use the transmission
network from National Grid.
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By virtue of subsection (4) the modification power may not be exercised after the end of
the period of 2 years beginning with the day on which subsection (1) comes into force.
Subsection (1) comes into force on such day as is appointed by order of the Secretary
of State (see section 110(2)).

Subsection (5) ensures that, where the power under subsection (1) to make
modificationsis exercised, certain general provisions of the Electricity Act 1989 which
are relevant to this power are applicable. For example, the modifications can require
the licence holder to comply with directions by the Secretary of State or the Authority
asto specified matters.

Section 85 Power to amend licence conditions etc: transmission systems. Procedure

448.

This section sets out the procedure that the Secretary of State must comply with in
order to exercise the modification powers conferred by section 84 (Power to amend
licence conditions etc: transmission systems). Subsection (1) obliges the Secretary of
State, before making modifications, to consult the holders of licences being modified,
the Authority and others as appropriate. Subsection (3) requires the Secretary of State
to publish any modifications which are made.

Section 86 Power to amend licence conditions etc: transmission systems.
supplemental

4409,

450.

451.

This section makes three supplemental provisionsin relation to the modification power
conferred by section 84 (Power to amend licence conditions etc: transmission systems).
Subsection (1) ensures that any modifications made to a standard licence condition
under the new power would not affect the remainder of that standard licence condition.

Subsection (2) ensures that where licence modifications are made to standard licence
conditions, the Authority must make the same modifications for the purpose of future
licences, and also must publish those modifications. Schedule 4 amends sections
33(1) of the Utilities Act 2000 so that any standard conditions which are modified
under section 84 (Power to amend licence conditions etc: transmission systems) are
incorporated as standard conditions for licences of that type.

Subsection (3) is an order making power for the Secretary of State to make
consequential amendments to provisions made by or under an Act (including Acts of
the Scottish Parliament) as he considers appropriate. Section 105(2) provides that such
orderswill be subject to the affirmative procedure.

Energy Reports
Summary and Backrgound

452.

453.

This element of the Act deals with statutory obligations to report on a variety of
energy related subjects. As the energy market has developed and diversified in recent
years, various initiatives and legid ative changes have resulted in a growing number of
reguirements on the Secretary of State to produce annual reports.

Many of these requirements remain valid; however, some have been superseded or are
not aligned with ongoing developments in the context of energy and climate change
policy. One example in the climate change context is the new requirement for a
carbon budget reporting system which is being introduced through the Climate Change
Act 2008. The Act amends the existing statutory provisions imposing energy-related
reporting obligations placed on the Secretary of State.

Commentary on Sections

Section 87: Energy reports and Schedule 5: Repeals

454.

Section 1 of the Sustainable Energy Act 2003 (c.30) (“2003 Act”) requiresthe Secretary
of Statetoreport annually on progresstowards sustainable energy aims. Thefour energy
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goals set out in the 2003 Energy White Paper Our Energy Future — creating a low
carbon economy are:

* to put the UK on a path to cut carbon dioxide emissions by some 60% by about
2050, with real progress by 2020;

e tomaintain the reliability of energy supplies;

e to promote competitive markets in the UK and beyond, helping to raise the rate of
sustainable economic growth and to improve productivity; and

» toensurethat every home is adequately and affordably heated.

The requirements concerning publication of the report on progresstowardsthese energy
goals, including when and what it must include, are set out in section 1 of the 2003
Act. This section has since been amended, in particular by section 81 of the Energy
Act 2004. The amendment made by that section requires more detailed reporting, as
the Secretary of State considers appropriate, on the development or bringing into use
of certain energy sources and technologies listed in that Act.

Subsection (1) of this section changes the reporting period from 24 February until
23 February each year, to each year beginning with 1 January and ending with 31
December. In consequence of that change, the section aso changes the publication date
S0 asto requires the annual report to be published between the period 1 January and 31
October following the reporting period to which it relates.

Subsection (1) also removesthe requirement to include detail on specific energy sources
and technologies. The effect isthat the report will focus on progress toward meeting the
four main energy policy goals, rather than the detail of developmentsin smaller more
specialised, technology-specific areas of the energy sector. The Sustainable Energy
Act 2003 (sections 2 and 3) and Housing Act 2004 (s217(1)) both contain provisions
regarding energy efficiency in residential accommodation. Subsection (1) also removes
the requirement to report on progress toward (but not the duty to designate or publish)
the energy efficiency aimsin the 2003 Act.

The repealsin Schedule 5 include repeals which are necessary because of the effect of
section 87. Section 18 of the Climate Change and Sustainable Energy Act 2006 (c.19)
isaso repealed as the obligation is now spent.

Smart Meters
Summary and Background

459.

460.

461.

In Meeting the Energy Challenge: A White Paper on Energy (May 2007) the
Government indicated the importance it placed on improving the information energy
customers receive about their energy use. Improved information will enable them to
better manage, and take action to reduce, their energy consumption, and as a result
reduce their carbon emissions. In this context the Government set out the potential
for smart meters to provide, amongst other things, accurate, real time information to
consumers about their energy consumption.

An announcement was made in the 2008 Budget setting out the Government’ sintention
to mandate a roll out of “smart meters’ to medium-sized businesses over the next
five years. A further announcement was made in October 2008,, which confirmed
the Government’s intention to proceed with a roll out of “smart meters’ to domestic
customers. Sections 88 to 91 will allow for these roll-outs to be mandated. The sections
would also allow for aroll-out of smart meters to smaller business in the future, if the
Government decides to proceed with aroll-out for that segment..

The power in section 88 will allow the Secretary of State to modify electricity
distribution and supply licences and gas transporter, shipper and supply licences, or
documents made under licence conditions, to require the licence holder to instal,
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or facilitate the installation of, smart meters. As is common practice in regulating
these parts of the electricity and gas sectors the intention is to specify the detail of
the regquirements being placed on licensees and other relevant arrangements, through
modified licence conditions and/or amendments to the agreements and codes entered
into under the licences.

Provision is made for Parliamentary scrutiny. In addition to requirements for the
Secretary of State to consult relevant licensees, the Gas and Electricity Markets
Authority and any other appropriate persons, there is a requirement on the Secretary
of State to lay the draft modifications in Parliament and allow a period of 40 daysin
which either House of Parliament can reject the draft conditions.

In addition to the licence maodification power in Section 88, section 91 and Schedule 4
enable the Secretary of State to create new licensable activitiesin relation to providing,
installing or operating smart meters or related infrastructure under the Gas and
Electricity Acts by affirmative order. These licences may be used to centralise some,
or al, aspects of smart metering provision if that is deemed necessary to ensure their
efficient installation across Great Britain. The power may, for example, be used to
ensure that a centralised communicationsinfrastructure is put in place to support smart
metering.

Section 91 and Schedule 4 allow for the geographic scope of alicence to be restricted
—for instance to provide for regional delivery of smart meters — if required. The order
may provide for either the Secretary of State or the Authority to award the licences
and Schedule 4 includes power for the Secretary of State to make regulations for a
competitive tendering process for purposes of identifying to whom these licences will
be awarded.

It is expected that the existing licensing framework and metering provisions in the
Electricity and Gas Actswould be applied to the new licensable activities, for example:
the prohibition on unlicensed activitiesin section 4 of the Electricity Act and section 5
of the Gas Act; the procedures for modification of licences in sections 11 to 15 of the
Electricity Act and sections 23 to 27 of the Gas Act; and the enforcement powers in
sections 25 to 28 of the Electricity Act and sections 28 to 32 of the Gas Act.

Commentary on Sections

Section 88: Power to amend licence conditions etc: smart meters

466.

467.

468.

Thissection givesthe Secretary of Statethe power to modify, for the purposes described
below:

e aparticular electricity distribution or supply licence (subsection (1)(a))
» agastransporter, shipper or supply licence (subsection (1)(c))

e standard licence conditions of those types of gasand electricity licence (subsections
(1)(b) and (1)(d).

e documents maintained under the licence conditions of relevant gas and electricity
licences — for example, industry codes (subsection (1)(€)).

Subsection (2) sets out the scope of the modification power. It may only be exercised
for the purpose of:

* requiringlicenceholdersto provideor install, or facilitate the provision, installation
or operation of, ameter of a particular kind; or

e requiring licence holders to make arrangements relating to such matters.

Subsection (3) sets out an inclusive list of various types of modifications that may be
made under the new power. These include the technical specifications of the meter and
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provisionsto allow two way communications between energy suppliers/distributorsand
meters installed in business or domestic premises (see paragraphs (a) and (j)).

Paragraph (1) makes provision for the Secretary of State to set a date from which the
modification(s) come into force. Thiswould, for example, alow the Secretary of State
to set atime limit for the roll-out of smart meters.

Subsection (4)(a) alows the modification power to be exercised to make different
provision in relation to different classes of customer (for example domestic,
small business or medium/larger businesses). Subsection (4)(d) makes provision
for the Secretary of State to make any incidental, supplementary, consequential or
transitional modifications to licence conditions or documents of the kind mentioned in
subsection (1)(e).

By virtue of subsection (5) the modification power may not be exercised after the end
of the period of 5 years beginning with the day on which subsection (1) comes into
force. Qubsection (1) comes into force on the passing of the Act (see section 99(1)).

Subsection (6) ensures that, where the power under subsection (1) to make
modifications is exercised, certain general provisions of the Gas and Electricity Acts
which arerelevant to this power are applicable —so that, for example, the modifications
can include a requirement for the licence holder to comply with directions by the
Secretary of State or the Gas and Electricity Markets Authority as to specified matters.

Subsection (7) states that references to a meter in any part of section 81 also include
visual display units or other devices associated with or ancillary to the meter.

Section 89: Power to amend licence conditions etc: Procedure

474.

This section sets out the procedure that the Secretary of State must comply with in order
to exercise the modification powers conferred by section 88. Subsection (1) obliges
the Secretary of State, before making modifications, to consult the holders of licences
being modified, the Gas and Electricity Markets Authority and others as appropriate.
This consultation may take place before or after the passing of the Act. Subsections
(3) and (4) state that before making modifications the Secretary of State must lay the
draft modifications before Parliament and allow a period of 40 days for either House
of Parliament to reject the draft.

Section 90: Smart meters. supplemental and Schedule 5: minor and consequential
amendments

475.

476.

This section makes three supplemental provisionsin relation to the modification power
conferred by section 88. Subsection (1) ensures that any modifications made to a
standard licence condition under this power do not prevent any other part of the
condition from being a standard condition. This means that the remainder of the
standard condition will be subject to the rules relating to standard conditions under
the Gas and Electricity Acts. Subsection (2) ensures that where licence modifications
are made to standard licence conditions, the Gas and Electricity Markets Authority
must make the same modifications for the purpose of future licences, and also must
publish those modifications. Schedule 5 amends sections 33(1) and 81(2) of the Utilities
Act 2000 so that any standard conditions which are modified under section 88(1) are
incorporated as standard conditions for licences of that type.

Subsection (3) is an order making power for the Secretary of State to make
consequential amendments to provisions made by or under an Act (including Acts of
the Scottish Parliament) as he considers appropriate.

Section 91 and Schedule 4: Licensing of activitiesrelating to smart meters

477.

Part 1 of Schedule 4 inserts the following new sections into the Gas Act 1986:
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* 41HA New licensable activities: smart meters

* 41HB Section 41HA: supplemental

* 41HC Competitive tendering for licences for new licensable activities

Part 2 of Schedule 4 inserts the following new sections into the Electricity Act 1989:
» 56FA New licensable activities: smart meters

e 56FB Section 41HA: supplemental

» 56FC Competitive tendering for licences for new licensable activities

Part 1: Gas
Section 41HA: New licensable activities; smart meters

479.

480.

481.

482.

483.

484.

485.

This section gives the Secretary of State an order-making power to both create new
licensable activitiesunder section 41C of the Gas Act 1986 inrelation to smart metering
and to order that such new licensable activities shall cease to be licensable.

Subsection (2) provides that once activities become licensable, it will be an offence
under section 5(1) of the Gas Act to undertake them without a licence.

Subsection (3) sets out the scope of the licensing power and that it may only be used to
make licensable some or al of the activities connected with the provision, installation
or operation of smart metersor related infrastructure or services. Thiscould include, for
example, the communications infrastructure for smart meters. Subsection (4) provides
for the definition of “smart meters’ to be set out in the order.

Subsection (5) makes provision for the order to include any necessary consequential,
transitional, incidental or supplementary changes to primary legisation. This will
enable the Secretary of State to add any new licensable activities to the current list of
licensable activitiesin sections5(1) and 7 of the Gas Act and to make other amendments
necessary to ensure that the new licences fit within the existing statutory framework.
Such changes could include making a provision similar to section 81(1) of the Utilities
Act 2000 to specify how any new standard conditions are to come into effect and/or
be suspended; and amending section 81(2) of the Utilities Act so that any modified
standard conditionsareincorporated as standard conditionsfor licences of that type. Itis
envisaged that the existing licensing framework and metering provisionsin the Gas Act
will be applied to the new licensable activities including, for example, the procedures
for modification of licences in sections 23 to 27 of the Gas Act and the enforcement
powersin sections 28 to 32 of the Gas Act.

Subsection (5)(c) makes provision for the order to specify the standard conditions for
any new licensable activities and to modify any existing standard conditions of licences.

Subsection (6) sets out a further non-inclusive list of the type of provisions which
an order creating new licensable activities could contain. This includes provision
restricting the geographic scope of licences which would, for example, facilitate
national or regional licensing of smart metering activities (paragraphs (a) and (b)). The
order could al so confer functions of the Secretary of State or the Authority which would,
for example, enable the conferral of the general licensing powers in section 7B(4) to
(11) of the Gas Act on the Secretary of State so that he can determinethe general licence
conditions for any new licences created under these powers (paragraph (€)).

Subsection (7) makes provision for the Secretary of State to specify how long an order
will remain in force which could limit the period during which any smart metering
activities are licensable.

Section 41HB Section 41HA: supplemental
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This section sets out the procedure with which the Secretary of State must comply when
making an order under section 41HA(1). Subsection (1) obliges the Secretary of State
to consult the Authority and others as appropriate before making an order. By virtue of
subsection (2), the power to make an order may not be exercised after the end of the
period of 5 years beginning with the day on which section 41HA(1) comes into force.
Section 41HA(1) comes into force on the passing of the Act (see Section 110(1)).

Subsection (3) provides that the affirmative procedure will apply to the order and that
it will not come into force unless approved by resolution of each House of Parliament
(see also Schedule 5 amending section 64(2) of the Gas Act).

Subsection (4) gives the Secretary of State certain supplemental powers contained in
sections 47(1) to (3) of the Gas Act when making any order under section 41HA(1).
These include a power to make provision for the determination of any questions of
fact or law which may arise in giving effect to the order; prescribing time-limitswithin
which things are to be done; and providing for matters under the order to be determined
by specified persons and in accordance with specified procedures.

Section 41HC: Competitive tendering for licences for new licensable activities

489.

490.

491.

492.

493.

This section gives the Secretary of State power to make regulations providing for
the award of licences for new licensable activities connected with the provision of
smart meters, by the Secretary of State or the Authority following a competitive tender
procedure.

Subsection (3) sets out a non-inclusive list of the type of provisions which the
regulations may include. The regulations may provide for the licences to be awarded
by either the Secretary of State or the Authority (paragraph (a)); and may prescribe
the necessary procedures for the tender process, including publication of an invitation
to tender and the conditions and any restrictions governing the making of applications

(paragraphs (b) to ().

The regulations may also make provision concerning how the applications for licences
are to be considered and determined. In particular, the regulations may authorise or
regquirethe Secretary of State or the Authority to haveregard to an applicant’ ssuitability
in relation to both gas and electricity activities when awarding a licence for new
activities under the Gas Act (paragraphs (g) and (h)). The regulations may also confer
functions on either the Secretary of State or the Authority in relation to the conduct of
the tender (paragraph (i)).

Subsection (4) gives the Secretary of State power to make provision for the Secretary
of State or the Authority to recover the costs of running the tender and to specify
the consequences of any failure to make payment. This could, for example, give the
Secretary of State power to require applicants to make payments to cover the costs of
running the tender and ending their participation in the tender, and if necessary ending
the tender exercise, in the event of any failure to comply. Subsection (6) states that
any sums received by the Secretary of State or the Authority will be paid into the
Consolidated Fund.

The regulations would be subject to the negative resolution procedure.

Part 2: Electricity
Section 56FA New licensable activities; smart meters

494,

495.

Section 91 gives the Secretary of State an order-making power to both create new
licensable activities under section 56A of the Electricity Act in relation to smart
metering and to order that such new licensable activities shall cease to be licensable.

Subsection (2) provides that once activities become licensable, it will be an offence
under section 4(1) of the Electricity Act to undertake them without alicence.

71


http://www.legislation.gov.uk/id/ukpga/2008/32/section/110/1
http://www.legislation.gov.uk/id/ukpga/2008/32/schedule/5
http://www.legislation.gov.uk/id/ukpga/2008/32/part/2
http://www.legislation.gov.uk/id/ukpga/2008/32/section/91

496.

497.

498.

499.

500.

501.

These notes refer to the Energy Act 2008 (c.32)
which received Royal Assent on 26 November 2008

Subsection (3) sets out the scope of the licensing power and it may only be used to
make licensable some or al of the activities connected with the provision, installation
or operation of smart metersor related infrastructure or services. Thiscould include, for
example, the communications infrastructure for smart meters. Subsection (4) provides
for the definition of “smart meters’ to be set out in the order.

Subsection (5) makes provision for the order to include any necessary consequential,
transitional, incidental or supplementary changes to primary legisation. This will
enable the Secretary of State to add any new licensable activities to the current list of
licensable activities in sections 4(1) and 6(1) of the Electricity Act and to make other
amendments necessary to ensure that the new licences fit within the existing statutory
framework. Such changes could include making a provision similar to section 33(2)
of the Utilities Act 2000 to specify how any new standard conditions are to come into
effect and/or be suspended; and amending section 33(1) of the Utilities Act so that any
modified standard conditions are incorporated as standard conditions for licences of
that type.

It is envisaged that the existing licensing framework and metering provisions in the
Electricity Act will be applied to the new licensable activities including, for example,
the procedures for modification of licences in sections 11 to 15 of the Electricity Act
and the enforcement powers in sections 25 to 28 of the Electricity Act.

Subsection (5)(c) makes provision for the order to specify the standard conditions for
any new licensable activities and to modify any existing standard conditions of licences.

Subsection (6) sets out a further non-inclusive list of the type of provisions which
an order creating new licensable activities could contain. This includes provision
restricting the geographic scope of licences which would, for example, facilitate
national or regional licensing of smart metering activities (paragraphs (a) and (b)).
The order could aso confer functions of the Secretary of State or the Authority which
would, for example, enable the conferral of the general licensing powersin section 7 of
the Electricity Act on the Secretary of State so that he can determine the general licence
conditions for any new licences created under these powers.

Subsection (7) makes provision for the Secretary of State to specify how long an order
will remain in force which could limit the period during which any smart metering
activities are licensable.

Section 56FB: section 56FA :supplemental

502.

503.

504.

505.

This section sets out the procedure with which the Secretary of State must comply when
making an order under section 56FA(1).

Subsection (1) obliges the Secretary of State to consult the Authority and others as
appropriate before making an order. By virtue of subsection (2), the power to make an
order may not be exercised after the end of the period of 5 years beginning with the day
on which section 56FA (1) comes into force. Section 56FA (1) comes into force on the
passing of the Act (see section 110(1).

Subsection (3) providesthat the affirmative procedure will apply to the order and it will
not come into force unless approved by resolution of each House of Parliament (see
also Schedule 5 amending section 106(2)(b) of the Electricity Act).

Subsection (4) gives the Secretary of State certain supplemental powers contained in
section 60 of the Electricity Act when making any order under section 56FA(1). These
include power to make provision for the determination of any questions of fact or law
which may arise in giving effect to the order; prescribing time-limits within which
things are to be done; and providing for matters under the order to be determined by
specified persons and in accordance with specified procedures.

Section 56FC: Competitive tendering for licences for new licensable activities
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This section gives the Secretary of State power to make regulations providing for the
award of licencesfor new licensable activities by the Secretary of State or the Authority
following a competitive tender procedure.

Subsection (3) setsout anon-inclusivelist of thetype of provisionswhich theregulation
may include. The regulations may provide for the licences to be awarded by either the
Secretary of State or the Authority (paragraph (a)); and may prescribe the necessary
procedures for the tender process including publication of an invitation to tender and
the conditions and any restrictions governing the making of applications (paragraphs

(b) to (f)).

The regulations may also make provision concerning how the applications for licences
are to be considered and determined. In particular, the regulations may authorise or
reguirethe Secretary of State or the Authority to haveregard to an applicant’ ssuitability
in relation to both gas and electricity activities when awarding a licence for new
activities under the Gas Act (paragraphs (g) and (h)). The regulations may also confer
functions on either the Secretary of State or the Authority in relation to the conduct of
the tender (paragraph (i)).

Subsection (4) gives the Secretary of State power to make provision for the Secretary
of State or the Authority to recover the costs of running the tender and to specify
the consequences of any failure to make payment. This could, for example, give the
Secretary of State power to require applicants to make payments to cover the costs of
running the tender and ending their participation in the tender, and if necessary ending
the tender exercise, in the event of any failure to comply. Subsection (6) states that
any sums received by the Secretary of State or the Authority will be paid into the
Consolidated Fund.

The regulations would be subject to the negative resolution procedure.

Gasand Electricity Meters
Summary and Background

511.

512.

513.

514.

515.

This element of the Act transfers certain statutory functions relating to gas and
electricity meters from the Gas and Electricity Markets Authority (the Authority) to
the Secretary of State. These are legal metrology functions: they relate to the legal
mechanisms for ensuring the accuracy of meters. The intention is that these functions
will in future be performed by the Nationa Weights and Measures Laboratory, an
executive agency of the Department for Innovation, Universities and Skills.

Administrative responsibility for the technical metering functions and staff was
transferred by aMemorandum of Understanding between the Authority and the NWML
in 2006. The effect of the sections in this part of the Act is to complete the process of
transferring these functions, by putting the existing administrative arrangements on a
statutory footing.

The Authority regulates the gas and electricity marketsin Great Britain. It is currently
responsible for, amongst other things, gas and electricity meter approvals, certification
(electricity) and stamping (gas) of new meters, the appointment of meter examinersand
disputed meter accuracy testing.

The National Weights and Measures Laboratory (NWML) has a remit to ensure UK
measurement is accurate, fair and legal. Acting on behalf of the Secretary of State,
NWML currently has similar responsibilities to those which the Authority has in
respect of gas and electricity metersfor other measuring instruments, such asweighing
machines, fuel pumps and water meters.

The Authority recovers the costs of performing its metrological functions through a
licensing fee charged to network operators. The costs of performing these functions
accounts for only a small part (under 2%) of the costs recovered in this way. It is
proposed that when the Act transfers these functions to the Secretary of State, the
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costs incurred by the NWML in performing these functions should continue to be
recovered as part of the licensing fee paid by network operators. An amendment to the
relevant network operators' licence conditions is therefore required in order to allow
the Authority to pass the recovered funds to the NWML.

On completion of the transfer, the NWML will have responsibility for the standards
and accuracy of gas and electricity meters. However, the Authority will retain its
current responsibilitiesfor smart and pre-payment metering policy will remain with the
Authority, since they relate to the regulation and strategy for where, when and how
these types of meter are used. The NWML will cover whether these types of meter
measure accurately.

Commentary on Sections

Section 92: Gas meters

517.

518.

519.

520.

Section 17 of the Gas Act 1986 (c. 44) sets out existing requirements on the use of
gas meters and specifies that no meter shall be used for ascertaining the quantity of
gas supplied unlessit has been stamped by an appointed meter examiner. It further sets
out the requirements and responsibilities of those meter examiners when examining
and stamping meters, and provides for their remuneration. Section 17 also allows for
regulations to be made by the Authority which relate to, amongst other things:

e the prescribed standards meters must satisfy to be stamped, which include the
performance requirements and routes to demonstrating conformity;

* how and why meter approvals are revoked and the process that has to be followed
if, for example, adesign defect is found when meters are used in service; and

» what happens when meter accuracy is disputed, including the circumstances when
meters can be re-examined, the standards the meter should meet and the actions of
the meter examiner following the re-examination.

Subsection (1) transfers to the Secretary of State the Authority’s functions under
section 17 of the Gas Act 1986 (c. 44) and certain regulations relating to gas meters
made under that section or under section 2(2) of the European Communities Act 1972
(“gas meter regulations’, as defined in subsection (5)). Subsection (2) ensures that
references to the Authority, in section 17 of the 1986 Act or in gas meter regulations,
will be read as references to the Secretary of State.

Subsections (3) and (4) will ensure that existing regul ations made under section 17 of
the 1986 Act, and other regulatory actions of the Authority in relation to meters, have
effect asif made or done by the Secretary of State.

The combination of the changes set out insubsections (1) to (4) transfers the
responsibility for the functions (including the power to make regulations) under
section 17 to the Secretary of State. This formally transfers these responsibilities from
the Authority to the NWML.

Section 93: Section 92: consequential amendments

521.

522.

523.

This section makes amendments to section 17 of the Gas Act 1986 (c.44) which are
consequentia on the transfer of functions from the Authority to the Secretary of State
and relate to meter examiners.

Meter examiners are currently appointed by the Authority (in future, by the Secretary
of State) under section 17. Examiners carry out much of the technical work done under
that section and gas meter regulations. At present, most meter examiners are not civil
servants.

By inserting a new subsection (7A) into section 17, subsection (4) makes provision for
the Secretary of State to contribute towards the remuneration and pensions of non-civil
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service meter examiners and the maintenance of the equipment they use to perform
their statutory functions. The new subsection provides clarity about payments to non-
civil servant meter examiners (and, in some cases, their employers) in respect of the
carrying out of statutory functions.

Section 94 and Schedule 5: Power to amend licence conditions: gas

524.

525.

526.

527.

528.

529.

Intransferring these legal metrology functions, it isnecessary to ensure that the NWML
can recover the costs of carrying out the transferred functions. To make this possible,
licence payment conditions need to be modified to allow the Authority to recover funds
from the licence fee and pass them to the NWML.

This section therefore gives the Secretary of State the power to maodify gas transporter
licence conditions under sections 7 and 8 of the Gas Act 1986 (c.44). Section 7
coversthe requirementsfor licensing gas transporters, whilst section 8 covers standard
conditions of such licences.

The effect of the section isthat, following licence modifications made by the Secretary
of State, the Authority will be able to recover from gas transporters costs incurred by
the NWML in respect of functions in relation to gas meters, and pay those costs into
the Consolidated Fund.

Thereareanumber of checksand balances built into the section by virtue of subsections
(4) to (9). They require the Secretary of State to consult licence holders, the Authority
and any other persons as appropriate before making licence modifications. The
Secretary of State must al so publish the modifications, and ensure that the modifications
made apply to all future licences.

Subsection (9) has the effect that modifications can only be made to licence conditions
by the Secretary of State for six months after subsection (1) comes into force. The
deadline is to provide certainty to the gas transporters that the power will only be used
once for the purpose of alowing the Authority to recover funds and pass them onto
NWML. Giventhetechnical nature, it isnot considered appropriateto detail thelicence
modification on the face of the Act.

Paragraph 14 of Schedule 5 makes amendments to the Utilities Act 2000 (c.27) which
are consequentia on the transfer of functions from the Authority to the Secretary of
State.

Section 95: Electricity meters

530.

531.

Schedule 7 to the Electricity Act 1989 (c.29) describes, amongst other things, how
electricity meters must be examined and certified. The Schedule further sets out
requirements in relation to electricity meter examiners. The Schedule alows the
Authority to make regulations which relate to, for example:

* therequirements new meter designs must meet to be approved, which include the
performance and routes to demonstrating conformity;

e the requirements on manufacturers or repairers when submitting meters for
certification which include meter performance, testing equipment and reporting;
and

» audit arrangements for manufacturers and repairers when seeking authorisation to
self certify meters.

Subsection (1) transfers to the Secretary of State the Authority’s functions under
Schedule 7 (other than paragraph 12) to the Electricity Act 1989 (c.29) and certain
regulationsrelating to electricity meters made under that Schedul e or under section 2(2)
of the European Communities Act 1972 (“€electricity meter regulations’, as defined in
subsection (5)). Subsection (2) ensures that references to the Authority in Schedule 7
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to the Electricity Act will be read as references to the Secretary of State. The omission
of paragraph 12 to Schedule 7 from the transfer meansthat the Authority will continue
to have responsibility for policy decisions about how and when pre-payment meters
should be used.

Subsections (3) and (4) will ensure that existing regulations made at any time under
Schedule 7 to the Electricity Act, and other regulatory actions of the Authority in
relation to meters, have effect as if made or done by the Secretary of State.

Section 96: Section 95: consequential amendments

533.

534.

535.

536.

This section makes amendments to Schedule 7 to the Electricity Act 1989 (c.29) which
are consequential on the transfer of functions from the Authority to the Secretary of
State.

Meter examiners are appointed by the Authority (in future, by the Secretary of State)
under Schedule 7. Examiners carry out much of the technical work done under that
Schedule and electricity meter regulations. At present, most meter examiners are not
civil servants.

By inserting anew paragraph 4(2A) into Schedule 7, subsection (4)(b) makes provision
for the Secretary of State to contribute towards the remuneration and pensions of non-
civil service meter examinersand the maintenance of the equipment they useto perform
their statutory functions. The new paragraph is to provide clarity about payments to
non-civil servant meter examiners (and, in some cases, their employers) in respect of
the carrying out of statutory functions.

Paragraph 12 of Schedule 7 alows the Authority to make regulations which permit
sums owed to be recovered from customers using a pre-payment meter. This power will
remain with the Authority. As such, policy decisions on how and when pre-payment
meters should be used will continue to rest with the Authority, although the NWML
will be responsible for the accuracy of pre-payment meters.

Section 97 and Schedule 5 : Power to amend licence conditions: electricity

537.

538.

539.

540.

541.

Intransferring these legal metrology functions, it isnecessary to ensure that the NWML
can recover the costs of carrying out these transferred functions. To make this possible,
licence payment conditions therefore need to be modified to alow the Authority to
recover funds from the licence fee and pass them through the Consolidated Fund to the
NWML.

This section therefore allows the Secretary of State to modify electricity transmission
and distribution licence conditions under section 6(1)(b) or (c) and section 8A of
the Electricity Act 1989 (c.29). Section 6(1)(b) covers the requirements for licensing
electricity transmitters and section 6(1)(c) covers the requirements for licensing
electricity distributors, whilst section 8A covers standard conditions of such licences.

It has the effect that following licence modifications, the Authority will be able to
recover from electricity transmission and distribution operators costs incurred by the
NWML in respect of functionsin relation to electricity meters, and pay those costsinto
the Consolidated Fund.

Thereare anumber of checksand balances built into the section by virtue of subsections
(4) to (9). They require the Secretary of State to consult licence holders, the Authority
and any other persons as appropriate before making licence modifications, which must
be published, and ensure those modifications apply to all future licences.

Subsection (9) has the effect that modifications can only be made to licence conditions
by the Secretary of State for 6 months after subsection (1) comes into force. The
deadlineisto provide certainty to the gas transporters that the power will only be used
once for the purpose of allowing the Authority to recover funds and pass them onto
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NWML. Given the technical nature of the licence modification, it is not considered
appropriate to set it out on the face of the Act.

Paragraph 13 of Schedule 5 makes amendments to the Utilities Act 2000 (c.27) which
are consequential on the transfer of functions from the Authority to the Secretary of
State.

Connection Offer Expenses
Summary and Background

543.

545.

New developments such as retail parks or housing projects require connections to
the local electricity distribution network. When assessing the capital costs of such
developments, developers need to know how much such a connection would cost
and can request a network connection offer from the relevant Distribution Network
Operator. The Distribution Network Operator is required, under the Electricity Act
1989, to provide a network connection offer following such arequest. When providing
the connection offer, the Distribution Network Operator will incur costs, for example,
in determining the most appropriate point of connection to its network, designing the
connection to the network and assessing what upstream changes need to be made to
provide the load requested.

Until 2008, the practice was that Distribution Network Operators charged persons
making connection requests up front for the costs incurred when providing network
connection offers’. However, following a complaint lodged with the Authority about
this practice, legal advice confirmed that the Electricity Act 1989 only permitted
Distribution Network Operators to recover these costs if an actual connection to
the network was made. Since this issue came to light, the Authority has required
Distribution Network Operators to change their charging methodologies to remove all
elements of up front charging and bring them in line with the statutory arrangements.
However, this means that because there are instances where connection offers are
made but no connection is established, the Distribution Network Operators are unable
to recoup al of their costs. Examples of such scenarios are, where developers make
speculative requests about developments that do not then go forward, or where athird
party connections provider requests an offer on a speculative basis. It is envisaged that
without the ability to charge up front, that Distribution Network Operators may pass
their assessment and design costs onto all users of the network, rather than those who
cause these costs to be incurred.

Thissectionwill amend the Electricity Act 1989 to allow for up front charging in certain
circumstancesto allow Distribution Network Operatorsto recoup the costs of providing
network connection offers.

Commentary on Sections

Section 98: Costs connected with making an offer of connection

546.

547.

Section 16 of the Electricity Act 1989 states that a Distribution Network Operator is
under aduty to make connectionsto the distribution system in specified circumstances.
Section 16A of the Electricity Act 1989 states that when a third party requests a
connection from an electricity distributor, the distributor is required to provide a
network connection offer. Section 19 of the Electricity Act 1989 enables the el ectricity
distributor to recover costs reasonably incurred in providing anetwork connection. The
provision does not, however, entitle Distribution Network Operatorsto charge for work
carried out, and expenses incurred, for network connection offers where a connection
is not subsequently made.

Subsection (2) of section 98 addresses this problem by inserting new subsections (4A)
to (4C) into section 16A of the Electricity Act 1989.

7

The practice of levying upfront charges was reflected in each DNOs' Connection Charging Methodology that are approved
by the Authority.
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Subsection (4A) of the Electricity Act 1989 providesthe Secretary of State with apower
to make regulations entitling a Distribution Network Operator to request (to such extent
as is reasonable in the circumstances) payment of expenses incurred when making
network connection offers under section 16A(5) of the Electricity Act 1989. The power
may only be exercised after consultation with the Authority.

Subsection (4B) states that the kind of expenses recoverable will be specified in
regulations and, consistent with section 19(1) of the Electricity Act 1989, must have
been reasonably incurred. The combined effect of subsections (4A) and (4B) is that
a Distribution Network Operator may only request payment of his expenses if it is
reasonable to do so.

Subsection (4C) provides scope for the regulations to specify circumstances under
which an electricity distributor is not entitled to require payment and how expenses
reasonably incurred are to be calculated.

Electricity Safety
Summary and Background

551.

552.

553.

554.

555.

This element of the Act relates to electricity safety standards, which are aimed at
protecting the general public and consumers from danger. The purpose is to alow
for stronger sanctions where there is a breach of eectricity safety standards and also
to complete the implementation of a recommendation made by Philip Hampton in
his March 2005 report, Reducing Administrative Burdens: Effective Inspection and
Enforcement.

In October 2006, following the Hampton report, there was an administrative transfer
of the responsibility for electricity safety standards, from the Secretary of State to the
Health and Safety Executive (HSE) which provided for the HSE to exercisefunctionson
the Secretary of State’ s behalf. Electricity safety standards are set out in the Electricity
Safety, Quality and Continuity Regulations 2002 (S.1. 2002/2665) (as amended) (made
under the Electricity Act 1989 (c.29)), and include such things as the correct minimum
height of overhead lines, appropriate controls on the use of underground cables, and
earthing of metalwork.

This element of the Act formalises the administrative transfer and creates a consistent
approach to the enforcement of safety regulation by giving overal responsibility to one
regulatory body. Thisisin line with the wider Hampton recommendation for HSE to
become the overall regulator for safety matters, to reduce the administrative burden of
more than one regulator having similar functions.

The changes also allow HSE inspectorsto use the sanctions available to them under the
Health and Safety at Work etc. Act 1974, when enforcing electricity safety standards.
These sanctions are considered by the government to better reflect the seriousness of
a breach of electricity safety standards and are the same as sanctions available for a
breach of other safety legidation enforced by the HSE.

The Electricity Safety, Quality and Continuity Regulations 2002 deal with issues of
both electricity safety and security of supply. This element of the Act deals only with
electricity safety. Responsibility for regulating security of supply will remain with the
Secretary of State.

Commentary on Sections

Section 99: Electricity Safety

556.

Section 29 of the Electricity Act 1989 allows the Secretary of State to make regulations
relating to el ectricity safety and supply. Theregulationsrelating to electricity safety and
security of electricity supply that are made under section 29, are the Electricity Safety,
Quality and Continuity Regulations 2002 (as amended). Part 1 of the Health and Safety
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at Work etc. Act 1974 sets out provisions for the purpose of enabling the Health and
Safety Executive (HSE) to secure the health, safety and welfare of persons.

This section makes section 29 of the Electricity Act 1989 (c.29), and regulations made
under it, existing statutory provisions under Part 1 of the Health and Safety at Work
etc. Act 1974 (c.37), so far as they relate to safety. This has the effect that section 29
and any associated Regulations will be considered as always having existed as statutory
provisions of the Health and Safety at Work etc. Act 1974.

The effect of this section is to pass responsibility for electricity safety standards,
including the inspection and enforcement of them, from the Secretary of State to the
HSE. Thistherefore givesthe HSE the power to amend those el ectricity safety standards
should it seefit.

By making section 29 an existing statutory provision, HSE inspectors will be able to
use existing statutory powers, available under the Health and Safety at Work etc. Act
1974 (c. 37), to prosecute for a breach of electricity safety standards. This provides an
alternative, stronger sanction than any of those available under the Electricity Safety,
Quality and Continuity Regulations 2002.

The sanctions available under the regulations are, on summary conviction, a fine not
exceeding level 5 on the standard scale for each breach (currently £5,000 in England,
Wales and Northern Ireland and £10,000 in Scotland). Once section 29 is made an
existing statutory provision, the maximum sanction would be a £20,000 fine, on
summary conviction, or an unlimited fine, on conviction on indictment. Thisisin line
with existing health and safety penalties.

The Health and Safety at Work etc. Act 1974 aso alows for prosecution for non-
compliance where an Improvement Notice under section 21 or a Prohibition Notice
under section 22 has been issued. Where there has been non-compliance with an
enforcement notice, inspectors could prosecute on indictment with an unlimited fine or
2 yearsimprisonment, or both.

Section 15 of the Health and Safety at Work etc. Act 1974 gives the Secretary of State
the power to make health and safety regulations. Subsection (2) of this section sets out
that regulations made under section 15 of the Health and Safety at Work etc. Act 1974
can remove or amend section 29 of the Electricity Act 1989, or any regulations made
under it, or make new regulations that could have been made under section 29.

Renewable Heat | ncentives
Summary and Background

563.

564.

565.

Renewable hest is heat generated from renewable sources such as the sun, the heat in
the ground and in the air, and biomass fuels such as wood from sustainable sources or
biogas produced from biogenic waste. At present such heat meets only 0.6% of UK heat
demand. The Renewable Energy Strategy (“RES’) consultation document published
in June 2008 suggested that this may need to rise to around 14% in 2020 if the UK
is to meet the projected overall renewable energy target of 15% for UK. Historically
in the UK there has been little impetus for a renewable heat sector to emerge, due to
the availability of large reserves of indigenous oil, coa and gas. The analysis which
underpinned the RES consultation showed that without financial support very little
renewable heat can be expected to come on line before 2020.

Renewable electricity generation haslong been supported by existing financial support
instruments in the UK, such as the Renewables Obligation. However, there have been
no equival ent mechanisms to support renewable heat. This section of the Act givesthe
Secretary of State power to introduce a financial incentive mechanism for renewable
heat — the Renewable Heat Incentive (“RHI™).

The purpose of the RHI isto stimulate a market for renewable heat by making support
payments to the owners of renewable heat generation systems, proportionate to the
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amount of measured heat output delivered. It would essentially be a ‘feed-in-tariff’,
though thisis a shorthand way of describing it. In the UK heat is usually produced for
immediate local use, and as there is no national heat network, it is not generally ‘fed
in' to anetwork and certainly not a nationwide one. The RHI will be funded viaalevy
on designated suppliers of fossil fuels supplied for the purpose of generating heat.

The RHI would bethe only mechanism of itskind across Europe. A delivery framework
and administrative and financial systems will need to be established to enable the RHI
to be deployed. The enabling powers are broad enough to alow the detail of the scheme
to be developed fully at alater stage following consultation. The provisions aso allow
flexibility to determine payment processes, levels of payments and to further identify
who will be eligible to receive RHI payments.

Commentary on Sections

Section 100 Renewable Heat | ncentives

567.

568.

5609.

570.

571.

572.

573.

574.

575.

This section gives the Secretary of State power to make regulations to establish a
financial support mechanism for renewabl e heat which will be known asthe Renewable
Heat Incentive (the “RHI").

Subsection (1) gives powers to the Secretary of State to make regulations:

* To establish a scheme to provide financial incentives to encourage and facilitate
the devel opment of renewable heat.

» about the administrative and financial arrangements for a RHI scheme.

Subsection (2) provides further details about the scope of the Secretary of State's
regulation making power. It also contains provisions relating to the administration of
the RHI concerning the making of payments and the collection of levies.

Subsection (2)(a) specifically enables the Secretary of State or the Authority to make
payments (or require designated fossil fuel heat suppliers to make payments) to three
listed categories of recipient in specified circumstances.

Subsection (2)(a)(i) provides that owners of plant used for the generation of renewable
heat will be eligible to receive RHI payments. The section permits an owner to qualify
for the RHI payment even in the event that they are not actualy operating the plant
themselves. This flexibility allows for third parties to operate in the renewable heat
market: for example, a landlord who owns plant will be eligible for a payment even
if the plant is actually operated by the tenant of the property. “Owner” is defined
in subsection (3) to include a person who has acquired plant under a hire purchase
agreement, a conditional sale agreement or any similar arrangement where title to the
plant does not pass immediately.

Subsection (2)(a)(ii) provides that producers of biogas or biomethane will also be
eligible to receive RHI payments. This provision therefore allows the RHI regulations
to reward the production of renewable fuels as well as the generation of renewable
heat itself. This would allow the Secretary of State to encourage and facilitate the
development of the biogas/biomethane sectors

Subsection (2)(a)(iii) provides that producers of biofuels for the purpose of generating
heat will be eligible to receive RHI payments.

Subsection (2)(b) providesthat the regulations can make provision about the cal culation
of the RHI payments described in subsection 2(a). Thisisabroad and flexible provision
allowing the Secretary of State to take account of different circumstancesin setting the
level of payments to various parties.

Subsection (2)(c) provides that the regulations can make provision about the
circumstances in which payments might be recovered. For example, this would enable
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the Secretary of State or the Authority to make provision to recover funds that may
have been paid out by mistake. .

Subsection (2)(d) provides that the regulations may make provision requiring that
specified information from designated fossil fuel suppliers be provided to the Secretary
of State or the Authority.

Subsection (2)(e) provides that the regulations can require designated fossil fuel
suppliersto pay alevy to the Secretary of State or the Authority.

Subsection (2)(f) providesthat the Secretary of State may make regulationsto calculate
the level of the levy.

Subsection (2)(g) provides that the regulations can allow payments to be made to fossil
fuel suppliersin specified circumstances. For example, thiscould allow the Secretary of
State or the Authority to redistribute funds collected vialevies to fossil fuel suppliers,
or to return funds to them.

Subsection (2)(h) provides that the regulations can make provisions about the
enforcement of obligations under the RHI. These may include a power allowing the
Secretary of State or the Authority to impose financial penalties, which could be used,
for example, to ensure that levy payments are made in accordance with the regulations.

Subsection (2)(i) providesthat the regulations may confer functions on the Secretary of
State or the Authority (or both) relating to the establishment, administration or financing
of the RHI scheme.

Subsection (3) sets out the definitions of specific termsreferred to in this section of the
Act and which are central to the RHI. In particular, the definitions provide as follows:

» they specify that the administrative Authority for the RHI, will be the Gas and
Electricity Markets Authority;

e they explain what is meant by the terms. biogas, biofuel, and biomethane.
Subsection (3) also provides a definition of one of the underlying constituent
materials; biomass. ;

» they provideadefinition of “ designated fossil fuel supplier”. Thesearethe suppliers
who, under the RHI may be required, amongst other things, to make payments to
owners of plant used to generate renewable heat and pay a levy. The definition
provides that they are a specified class of fossil fuel suppliers (as provided by
regulations) and, in any other case, (i.e. if not provided by regulations) all fossil
fuel suppliers.

» they define “fossil fuel” by means of alist of fuels, including, for example, coal
and petroleum products

» they define “fossil fuel supplier” as a person who suppliesfossil fuel to consumers
for the purpose of generating heat. Thiswill therefore exclude electricity suppliers
or suppliers of renewable fuels. It will also exclude those who are supplying fossil
fuels for purposes other than generating heat.

» they define the "owner’ of plant (see above). As mentioned above, in some
cases third parties, for example large energy companies. may wish to finance the
deployment of such heat plant in customers' properties;

“plant” is defined as including any equipment, apparatus or appliance.

the definition of “renewabl e generation of heat” providesthat renewable heat isheat
generated by means of a source of energy or technology listed at subsection (4).

Subsection (4) sets out the sources of energy and technologies referred to above in
the definition of renewable generation of heat. These are: biomass, biofuels, fuel cells,
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water (including wavesand tides), solar power, geothermal sources, heat from air, water
or the ground and combined heat and power systems — but only if the system’s energy
source is from a renewabl e energy source as defined by section 32M of the Electricity
Act 1989 (c.29) (this has the effect of excluding combined heat and power systems
which are powered by fossil fuels). None of the sources of energy or technology are
limited by capacity, meaning that all scales of plant which generate renewable heat from
such a source or technology may be eligible to receive a RHI payment.

Subsection (5)(a) alows for the list of energy sources as defined in subsection (4)
to be modified by regulations. The Government’s intention is to modify the list as
technological developments bring forward new technologies capable of making a
contribution to the renewabl e heat sector. InthisAct, by virtue of section 106, the power
to modify includes the concepts of amending, adding to, revoking or repealing.

Subsection (5)(b) alows for the definitions of biogas and biomass as listed in
subsection 3 to be modified by regulations.

Subsection (6) allows for regulations to specify that particular activities do or do not
constitute the generation of heat for the purposes of defining the generation of heat
from biofuels in subsection (2)(a)(iii) and the definition of “fossil fuel heat supplier”
generally.

Subsection (7) requires the Secretary of State to secure the agreement of Scottish
Ministers before making regulations in relation to Scotland which are within the
legislative competence of the Scottish Parliament. It also requires the Secretary of State
to consult Scottish Ministers on al other aspects of any regulations which apply to
Scotland before they can be made.

Regulations made under the RHI power are subject to affirmative resolution by virtue
of section 105 of the Act.

Nuclear Information
Summary and Background

583.

584.

This element of the Act and paragraph 21 of Schedule 5 propose minor legislative
changes to ensure that the civil nuclear security regulator, the Office for Civil Nuclear
Security (OCNS), is able to carry out its functions effectively. The proposed changes
update the legislation to reflect recent changes in the nuclear sector. Those recent
changes are:

* The use of subcontracting following restructuring of the nuclear industry, made
possible by the Energy Act 2004; and,

* the administrative transfer in April 2007 of the OCNS to the Health and
Safety Executive to sit alongside the civil nuclear safety regulator, the Nuclear
Installations Inspectorate (NI1).

The amendments in this element of the Act will ensure there are sufficiently serious
sanctions available for those attempting to steal sensitive nuclear information. Minor
and consequential amendments also re-establish the OCNS's ability to gain access to
Civil Nuclear Police Authority premisesfollowing itstransfer from the Department for
Business, Enterprise & Regulatory Reform to the Health and Safety Executive.

Commentary on Sections

Section 101: Security of sensitive nuclear information

585.

This section relates to the securing of sensitive nuclear information pertaining to
uranium enrichment. Previously, such information could only be kept on licensed
nuclear sites which also held a permit to undertake the enrichment of uranium.
Restructuring of the nuclear industry following the Energy Act 2004 means that
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587.

588.

589.

These notes refer to the Energy Act 2008 (c.32)
which received Royal Assent on 26 November 2008

sensitive nuclear information pertaining to uranium enrichment may now be taken, and
stored, away from those licensed sites (for example, at research facilities).

To ensure the security of that sensitive nuclear information, thereis already appropriate
legislation in place which applies to anyone lawfully holding such information, and
which prohibitsdisclosure of it by that person. However, the sanctions avail abl e against
persons stealing or attempting to steal such information from premises which are not
licensed to undertake uranium enrichment, are only those available for the offences of
burglary or theft.

The Government does not feel these sanctions are strong enough. Thisis because theft
and onward dissemination to others of information pertaining to uranium enrichment
has implications for national security.

Theoverall effect of the section isto allow the offences and stronger sanctionsthat exist
under the Official Secrets Acts to be used to prosecute persons stealing or attempting
to steal sensitive nuclear information from designated premises. The section achieves
this through a number of stepsthat are set out below.

The Anti-Terrorism, Crime and Security Act 2001 (c.24) makes provisions about
terrorism and security. This section adds a new section, 80A, to the 2001 Act.

New section 80A Extension of the Official Secrets Actsto certain places

590.

591.

592.

Subsection (1) of this new section provides that certain premises holding sensitive
nuclear information, should be deemed as belonging to, or used for the purposes of,
the Crown. This will alow the Secretary of State to make an order designating those
premises holding uranium enrichment technology as “prohibited places’ by virtue of
section 3(c) of the Official Secrets Act 1911 (c.28). Subsection (1) isanecessary part of
the section because only premises belonging to, or used for the purposes of, the Crown
may be designated as “ prohibited places’ under section 3(c) of the Official Secrets Act
1911

The overal effect of designating these premises as prohibited places is to extend the
Official Secrets Acts’ offences and sanctions to persons gaining entry, or attempting to
gain entry, to those premises.

The penalty for breach of the Official Secrets Act 1911 (c.28), by virtue of section 8(1)
of the Official Secrets Act 1920 (c.75), is a custodial sentence of not less than 3 years
and not more than 14 years. Section 1(2) of the Official Secrets Act 1911 sets out that
in prosecuting persons under the Act, it is not necessary to prove that a person broke
into that “prohibited place” for a purpose which would adversely affect the security
interests of the State. Once orders are made by the Secretary of State designating certain
premises as prohibited places, the protection afforded by section 1(2) will apply. This
reflects the potential impact on national security.

Paragraph 21 of Schedule 5: Energy Act 2004 (c.20)

593.

594.

The Energy Act 2004 (c.20) established the Civil Nuclear Constabulary to protect civil
nuclear sites and nuclear materials. The Civil Nuclear Police Authority was established
at the same time to ensure the Civil Nuclear Constabulary carries out its policing
functions effectively and efficiently.

Paragraph 2 of Schedule 13 to the Energy Act 2004 (c.20) sets out the directions
which the Secretary of State may give to the Civil Nuclear Police Authority. These
include making sure the Civil Nuclear Constabulary completes tasks as it is required,
and allowing authorised persons access to Civil Nuclear Police Authority premises.
Paragraph 2(1)(h) of that Schedule provides that “officers of the Secretary of State’s
department” are authorised to access Civil Nuclear Police Authority premises for the
purposes of enabling them to monitor and inspect their activities.
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Until the Office for Civil Nuclear Security was transferred to the Health and Safety
Executivein April 2007, it was adivision of the then Department of Trade and Industry
and as such, its inspectors were “ officers of the Secretary of State’s department”. This
meant they had a statutory right to access Civil Nuclear Police Authority premises.
This right of access is necessary to allow them to ensure the security of al licensed
civil nuclear sites and sensitive nuclear information wherever it may be, including on
Civil Nuclear Police Authority premises. However, when theregulator transferred tothe
Health and Safety Executivein April 2007, they ceased to be “ officers of the Secretary
of State's department”. Asaresult, they no longer have an automatic right of accessto
Civil Nuclear Police Authority premises.

To rectify this, paragraph 21 of Schedule 5 substitutes “persons authorised by the
Secretary of State” for “officers of the Secretary of State's department”. The effect
of the paragraph is that the civil nuclear security regulator can once again access
Civil Nuclear Police Authority premises, since the Secretary of State will issue aletter
specifically confirming that officers of the OCNS are authorised persons.

Application of General Duties

Section 102: Application of general dutiesto functionsrelating to licences

597.

598.

Section 92 provides that in exercising any of the powers under this Act to amend
licences granted under the Electricity Act 1989 and Gas Act 1986, the Secretary of State
is bound by the general duties set out in Part 1 of each of those Acts. It thus ensures
consistency with the existing statutory framework for the electricity and gas sectors.

Subsections (2) and (4) specify that these general duties apply when the Secretary of
State is exercising his modification powers under the following sections;

e Sections 41 to 43, in relation to the introduction of a feed-in tariff for small scale
low carbon electricity generation;

e Sections84t0 86, inrelation to directing changesto electricity transmission system
licences and codes with the aim of helping to ensure timely and efficient access for
electricity generation projects, including renewables;

e Sections 88 to 91, in relation to the introduction of smart meters; and

* Sections 95 and 98 in relation to recovering from licensees the costs of meter
accuracy servicesfor which the Secretary of Stateistaking over responsibility from
the Gas and Electricity Markets Authority.

Part 6: General

Commentary on Sections

Section 103: Offences by bodies corporate etc

599.

600.

601.

This section sets out the attribution of responsibility for offences under the Act by
corporate bodies. Subsection (1) provides that an officer of a corporate body aswell as
the corporate body will be guilty of an offence if the officer agreed to, or knew about,
the conduct constituting the offence, or if the offence was attributable to the officer’s
negligence.

Where a body corporate is managed by its members (for example, a limited liability
partnership), by virtue of subsection (2), subsection (1) appliesto amember of the body
corporate as it applies to an officer of abody corporate, provided the act or default in
guestion was connected with the member’ s functions of management.

Subsection (3) provides for a partner in afirm, as well as the firm, to be liable for an
offence, if the offence is committed by a Scottish firm.
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Section 104 : Subordinate legislation

602.

603.

604.

This section providesfor the Secretary of State or Scottish Ministersto make Ordersin
Council, orders or regulations under the Act by statutory instrument.

The statutory instrument may include incidental, supplementary and consequential
provision and make transitory or transitional provision and savings.

These powers permit the Secretary of State to modify Acts of Parliament, or Scottish
Ministers to maodify Acts of the Scottish Parliament but where the Secretary of State
or Scottish Ministers do so the resulting instrument is always subject to affirmative
resolution procedure.

Section 105: Parliamentary control of subordinate legislation

605.

This section provides for the procedures for Ordersin Council, orders and regulations
made under this Act.

Section 107 and Schedule 5: Minor and consequential amendments

606.

This section introduces Schedule 5, which contains minor and consequential
amendments, described in the Explanatory Notes under the Parts to which they pertain.
It also confers on the Secretary of State powers to make any further amendments to
Actsof Parliament, Actsof the Scottish Parliament or other instruments by order. These
orders are subject to negative resolution procedure, unless they modify an Act or an
Act of the Scottish Parliament in which case they are subject to affirmative resolution
procedure (see section 106). The section also empowers Scottish Ministers to make
amendmentsto Acts of Parliament, Acts of the Scottish Parliament or other instruments
in consequence if Chapter 3 of Part 1 asthat Chapter appliesin relation to the territorial
sea adjacent to Scotland or in relation to functions of the Scottish Minister. Instruments
which amend Acts of Parliament or Acts of the Scottish Parliament are subject to
approval of the Scottish Parliament.

Section 109: Transitional provision etc

607.

608.

This section givesthe Secretary State or Scottish Ministersthe power, by order, to make
transitional or savings provisions which may appear appropriate as a consequence of
the Act's passage. These may include amendments to primary legislation which, by
virtue of section 94, would be subject to the affirmative resolution procedure.

The section also empowers Scottish Ministers to make for transitiona provisions in
consequence of Chapter 3 of Part 1 as that Chapter appliesin relation to the territorial
sea adjacent to Scotland or in relations to functions of the Scottish Ministers. This can
include amendments to Acts of Parliament or Acts of the Scottish Parliament subject
to approval of the Scottish Parliament.

Section 110: Commencement

609.

610.

Subsection (1) lists the provisions of the Act which came into force immediately the
Act was passed (i.e. 26 November 2008).

This section provides for the Secretary of State to commence the remaining provisions
of the Act by order, which by subsection (6) may include consequential and transitional
provisions as well as making different provision for different cases.

Section 112: Extent

611.

This clause sets out the extent of the various provisions of the Act.
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