Status: This is the original version (as it was originally enacted).

Capital Gains Tax Act 1979

1979 CHAPTER 14

PART III

PERSONS AND TRUSTS

Married persons

44 Husband and wife

(1) If, in any year of assessment, and in the case of a woman who in that year of assessment
is a married woman living with her husband, the man disposes of an asset to the wife,
or the wife disposes of an asset to the man, both shall be treated as if the asset was
acquired from the one making the disposal for a consideration of such amount as would
secure that on the disposal neither a gain nor a loss would accrue to the one making
the disposal.

(2) This section shall not apply—

(a) ifuntil the disposal the asset formed part of trading stock of a trade carried on
by the one making the disposal, or if the asset is acquired as trading stock for
the purposes of a trade carried on by the one acquiring the asset, or

(b) ifthe disposal is by way of donatio mortis causa,

but this section shall have effect notwithstanding the provisions of section 62
(transactions between connected persons) or section 122 (appropriations to and from
stock in trade) below, or of any other provisions of this Act fixing the amount of the
consideration deemed to be given on a disposal or acquisition.

45 Tax on married woman's gains

(1) Subject to this section, the amount of capital gains tax on chargeable gains accruing
to a married woman in—

(a) ayear of assessment, or
(b) any part of a year of assessment, being a part beginning with 6th April,
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during which she is a married woman living with her husband shall be assessed and
charged on the husband and not otherwise but this subsection shall not affect the
amount of capital gains tax chargeable on a man apart from this subsection nor result in
the additional amount of capital gains tax charged on a man by virtue of this subsection
being different from the amount which would otherwise have remained chargeable on
the married woman.

(2) Subsection (1) above shall not apply in relation to a husband and wife in any year of
assessment if, before 6th July in the year next following that year of assessment, an
application is made by either the husband or wife, and such an application duly made
shall have effect not only as respects the year of assessment for which it is made but
also for any subsequent year of assessment:

Provided that the applicant may give, for any subsequent year of assessment, a notice
to withdraw that application and where such a notice is given the application shall not
have effect with respect to the year for which the notice is given or any subsequent
year.

A notice of withdrawal under this proviso shall not be valid unless it is given within
the period for making, for the year for which the notice is given, an application similar
to that to which the notice relates.

(3) Returns under section 8 or 42(5) of the Taxes Management Act 1970 as respects
chargeable gains accruing to a married woman may be required either from her or, if
her husband is liable under subsection (1) above, from him.

(4) Section 40 (collection from wife of tax assessed on husband attributable to her income)
and section 41 (right of husband to disclaim liability for tax on deceased wife's income)
of the Taxes Act shall apply with any necessary modifications in relation to capital
gains tax as they apply in relation to income tax.

(5) An application or notice of withdrawal under this section shall be in such form and
made in such manner as may be prescribed by the Board.

Trustees, nominees and personal representatives

Nominees and bare trustees

(1) In relation to assets held by a person as nominee for another person, or as trustee for
another person absolutely entitled as against the trustee, or for any person who would
be so entitled but for being an infant or other person under disability (or for two or more
persons who are or would be jointly so entitled), this Act shall apply as if the property
were vested in, and the acts of the nominee or trustee in relation to the assets were
the acts of, the person or persons for whom he is the nominee or trustee (acquisitions
from or disposals to him by that person or persons being disregarded accordingly).

(2) It is hereby declared that references in this Act to any asset held by a person as
trustee for another person absolutely entitled as against the trustee are references to
a case where that other person has the exclusive right, subject only to satisfying any
outstanding charge, lien or other right of the trustees to resort to the asset for payment
of duty, taxes, costs or other outgoings, to direct how that asset shall be dealt with.
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Expenses in administration of estates and trusts

(1) In the case of a gain accruing to a person on the disposal of, or of a right or interest
in or over, an asset to which he became absolutely entitled as legatee or as against the
trustees of settled property—

(a) any expenditure within section 32(2) above incurred by him in relation to the
transfer of the asset to him by the personal representatives or trustees, and

(b) any such expenditure incurred in relation to the transfer of the asset by the
personal representatives or trustees,

shall be allowable as a deduction in the computation under Chapter II of Part II above
of the gain accruing to that person on the disposal.

(2) In this Act, unless the context otherwise requires, “legatee ” includes any person taking
under a testamentary disposition or on an intestacy or partial intestacy, whether he
takes beneficially or as trustee, and a person taking under a donatio mortis causa shall
be treated (except for the purposes of section 49 below (death)) as a legatee and his
acquisition as made at the time of the donor's death.

(3) For the purposes of the definition of “legatee ” above, and of any reference in this
Act to a person acquiring an asset “as legatee ”, property taken under a testamentary
disposition or on an intestacy or partial intestacy includes any asset appropriated by
the personal representatives in or towards satisfaction of a pecuniary legacy or any
other interest or share in the property devolving under the disposition or intestacy.

Liability for tax

(1) Capital gains tax chargeable in respect of chargeable gains accruing to the trustees of
a settlement or capital gains tax due from the personal representatives of a deceased
person may be assessed and charged on and in the name of any one or more of those
trustees or personal representatives, but where an assessment is made in pursuance of
this subsection otherwise than on all the trustees or all the personal representatives the
persons assessed shall not include a person who is not resident or ordinarily resident
in the United Kingdom.

(2) Subject to section 46 above, chargeable gains accruing to the trustees of a settlement or
to the personal representatives of a deceased person, and capital gains tax chargeable
on or in the name of such trustees or personal representatives, shall not be regarded
for the purposes of this Act as accruing to, or chargeable on, any other person, nor
shall any trustee or personal representative be regarded for the purposes of this Act
as an individual.

Death

Death: general provisions

(1) For the purposes of this Act the assets of which a deceased person was competent to
dispose—

(a) shall be deemed to be acquired on his death by the personal representatives or
other person on whom they devolve for a consideration equal to their market
value at the date of the death, but

(b) shall not be deemed to be disposed of by him on his death (whether or not
they were the subject of a testamentary disposition).
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(2) Allowable losses sustained by an individual in the year of assessment in which he
dies may, so far as they cannot be deducted from chargeable gains accruing in that
year, be deducted from chargeable gains accruing to the deceased in the three years
of assessment preceding the year of assessment in which the death occurs, taking
chargeable gains accruing in a later year before those accruing in an earlier year.

(3) In relation to property forming part of the estate of a deceased person the personal
representatives shall for the purposes of this Act be treated as being a single and
continuing body of persons (distinct from the persons who may from time to time be
the personal representatives), and that body shall be treated as having the deceased's
residence, ordinary residence, and domicile at the date of death.

(4) On a person acquiring any asset as legatee (as defined in section 47 above)—
(a) no chargeable gain shall accrue to the personal representatives, and

(b) the legatee shall be treated as if the personal representatives' acquisition of the
asset had been his acquisition of it.

(5) Notwithstanding section 19(3) above (gifts) no chargeable gain shall accrue to any
person on his making a disposal by way of donatio mortis causa.

(6) Subject to subsections (7) and (8) below, where within the period of two years after a
person's death any of the dispositions (whether effected by will, under the law relating
to intestacy or otherwise) of the property of which he was competent to dispose are
varied, or the benefit conferred by any of those dispositions is disclaimed, by an
instrument in writing made by the persons or any of the persons who benefit or would
benefit under the dispositions—

(a) the variation or disclaimer shall not constitute a disposal for the purposes of
this Act, and

(b) this section shall apply as if the variation had been effected by the deceased
or, as the case may be, the disclaimed benefit had never been conferred.

(7) Subsection (6) above does not apply to a variation unless the person or persons making
the instrument so elect by written notice given to the Board within six months after
the date of the instrument or such longer time as the Board may allow.

(8) Subsection (6) above does not apply to a variation or disclaimer made for any
consideration in money or money's worth other than consideration consisting of the
making of a variation or disclaimer in respect of another of the dispositions.

(9) Subsection (6) above applies whether or not the administration of the estate is complete
or the property has been distributed in accordance with the original dispositions.

(10) In this section references to assets of which a deceased person was competent to
dispose are references to assets of the deceased which (otherwise than in right of a
power of appointment or of the testamentary power conferred by statute to dispose of
entailed interests) he could, if of full age and capacity, have disposed of by his will,
assuming that all the assets were situated in England and, if he was not domiciled
in the United Kingdom, that he was domiciled in England, and include references
to his severable share in any assets to which, immediately before his death, he was
beneficially entitled as a joint tenant
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50 Death: application of law in Scotland

(1) The provisions of this Act, so far as relating to the consequences of the death of an
heir of entail in possession of any property in Scotland subject to an entail, whether
sui juris or not, or of a proper liferenter of any property, shall have effect subject to
the provisions of this section.

(2) For the purposes of this Act, on the death of any such heir or liferenter the heir of
entail next entitled to the entailed property under the entail or, as the case may be, the
person (if any) who, on the death of the liferenter, becomes entitled to possession of
the property as fiar shall be deemed to have acquired all the assets forming part of the
property at the date of the deceased's death for a consideration equal to their market
value at that date.

Settlements

51 Meaning of “settled property ”

In this Act, unless the context otherwise requires, “settled property ” means any
property held in trust other than property to which section 46 above (nominees and
bare trustees) applies.

This definition has effect subject to section 61(4) (insolvents' assets) and 93 (unit
trusts) below.

52 Trustees of settlements

(1) In relation to settled property, the trustees of the settlement shall for the purposes of
this Act be treated as being a single and continuing body of persons (distinct from the
persons who may from time to time be the trustees), and that body shall be treated
as being resident and ordinarily resident in the United Kingdom unless the general
administration of the trusts is ordinarily carried on outside the United Kingdom and
the trustees or a majority of them for the time being are not resident or not ordinarily
resident in the United Kingdom.

(2) Notwithstanding subsection (1) above, a person carrying on a business which consists
of or includes the management of trusts, and acting as trustee of a trust in the course
of that business, shall be treated in relation to that trust as not resident in the United
Kingdom if the whole of the settled property consists of or derives from property
provided by a person not at the time (or, in the case of a trust arising under a
testamentary disposition or on an intestacy or partial intestacy, at his death) domiciled,
resident or ordinarily resident in the United Kingdom, and if in such a case the trustees
or a majority of them are or are treated in relation to that trust as not resident in the
United Kingdom, the general administration of the trust shall be treated as ordinarily
carried on outside the United Kingdom.

(3) For the purposes of this section, and of sections 54(1) and 55(1) below, where part of
the property comprised in a settlement is vested in one trustee or set of trustees and part
in another (and in particular where settled land within the meaning of the Settled Land
Act 1925 is vested in the tenant for life and investments representing capital money are
vested in the trustees of the settlement), they shall be treated as together constituting
and, in so far as they act separately, as acting on behalf of a single body of trustees.
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(4) If tax assessed on the trustees, or any one trustee, of a settlement in respect of a
chargeable gain accruing to the trustees is not paid within six months from the date
when it becomes payable by the trustees or trustee, and before or after the expiration
of that period of six months the asset in respect of which the chargeable gain accrued,
or any part of the proceeds of sale of that asset, is transferred by the trustees to a
person who as against the trustees is absolutely entitled to it, that person may at any
time within two years from the time when the tax became payable be assessed and
charged (in the name of the trustees) to an amount of capital gains tax not exceeding
tax chargeable on an amount equal to the amount of the chargeable gain and, where
part only of the asset or of the proceeds was transferred, not exceeding a proportionate
part of that amount.

53 Gifts in settlement

A gift in settlement, whether revocable or irrevocable, is a disposal of the entire
property thereby becoming settled property notwithstanding that the donor has some
interest as a beneficiary under the settlement and notwithstanding that he is a trustee,
or the sole trustee, of the settlement.

54 Person becoming absolutely entitled to settled property

(1) On the occasion when a person becomes absolutely entitled to any settled property
as against the trustee all the assets forming part of the settled property to which he
becomes so entitled shall be deemed to have been disposed of by the trustee, and
immediately reacquired by him in his capacity as a trustee within section 46(1) above,
for a consideration equal to their market value.

(2) On the occasion when a person becomes absolutely entitled to any settled property as
against the trustee, any allowable loss which has accrued to the trustee in respect of
property which is, or is represented by, the property to which that person so becomes
entitled (including any allowable loss carried forward to the year of assessment in
which that occasion falls), being a loss which cannot be deducted from chargeable
gains accruing to the trustee in that year, but before that occasion, shall be treated as
if it were an allowable loss accruing ait that time to the person becoming so entitled,
instead of to the trustee.

55 Termination of life interest etc.

(1) On the termination at any time after 6th April 1965 of a life interest in possession in
all or any part of settled property, the whole or a corresponding part of each of the
assets forming part of the settled property and not ceasing at that time to be settled
property shall be deemed for the purposes of this Act at that time to be disposed of
and immediately reacquired by the trustee for a consideration equal to the whole or a
corresponding part of the market value of the asset.

For the purposes of this subsection a life interest which is a right to part of the income
of settled property shall be treated as a life interest in a corresponding part of the
settled property.

(2) Subsection (1) above shall not apply on the occasion of the termination of the trusts
of the settlement as respects any part of the settled property by the exercise of a power
for that purpose contained in the settlement or of a statutory power of advancement
or by the surrender of a life interest in such a part for the purpose of advancement,
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if all the property as respects which the life interest terminates thereby ceases to be
settled property under the settlement.

(3) Subsection (1) above shall apply where the person entitled to a life interest in
possession in all or any part of settled property dies (although the interest does not
then terminate) as it applies on the termination of such a life interest.

(4) In this section “life interest” in relation to a settlement—

(a) includes aright under the settlement to the income of, or the use or occupation
of, settled property for the life of a person other than the person entitled to
the right, or for lives,

(b) doesnot include any right which is contingent on the exercise of the discretion
of the trustee or the discretion of some other person, and

(c) subject to subsection (5) below, does not include an annuity, notwithstanding
that the annuity is payable out of or charged on settled property or the income
of settled property.

(5) In this section the expression “life interest” shall include entitlement to an annuity
created by the settlement if—

(a) some or all of the settled property is appropriated by the trustees as a fund out
of which the annuity is payable, and

(b) there is no right of recourse to settled property not so appropriated, or to the
income of settled property not so appropriated,

and, without prejudice to subsection (6) below, the settled property so appropriated
shall, while the annuity is payable, and on the occasion of the death of the annuitant,
be treated for the purposes of this section as being settled property under a separate
settlement.

(6) If there is a life interest in a part of the settled property and, where that is a life interest
in income, there is no right of recourse to, or to the income of, the remainder of the
settled property, the part of the settled property in which the life interest subsists shall
while it subsists be treated for the purposes of this section as being settled property
under a separate settlement.

56 Death of life tenant: exclusion of chargeable gain

(1) Where, by virtue of section 54(1) above, the assets forming part of any settled property
are deemed to be disposed of and re-acquired by the trustee on the occasion when a
person becomes absolutely entitled thereto as against the trustee, then, if that occasion
is the termination of a life interest (within the meaning of section 55 above) by the
death of the person entitled to that interest—

(a) no chargeable gain shall accrue on the disposal, and

(b) if on the death the property reverts to the disponer the disposal and re-
acquisition under that subsection shall be deemed to be for such consideration
as to secure that neither a gain nor a loss accrues to the trustee, and shall, if
the trustee had first acquired the property at a date earlier than 6th April 1965,
be deemed to be at that earlier date.

(2) Where section 55(1) above applies on the death of the person entitled to the life interest
referred to therein, no chargeable gain shall accrue on the disposal deemed to be made
under that section.
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57 Death of annuitant

Sections 54(1) and 55(1) above shall apply, where an annuity which is not a life interest
is terminated by the death of the annuitant, as they apply on the termination of a life
interest by the death of the person entitled thereto.

In this section “life interest” has the same meaning as in section 55 above.

58 Disposal of interests in settled property

(1) No chargeable gain shall accrue on the disposal of an interest created by or arising
under a settlement (including, in particular, an annuity or life interest, and the reversion
to an annuity or life interest) by the person for whose benefit the interest was created by
the terms of the settlement or by any other person except one who acquired, or derives
his title from one who acquired, the interest for a consideration in money or money's
worth, other than consideration consisting of another interest under the settlement.

(2) Subject to subsection (1) above, where a person who has acquired an interest in settled
property (including in particular the reversion to an annuity or life interest) becomes,
as the holder of that interest, absolutely entitled as against the trustee to any settled
property, he shall be treated as disposing of the interest in consideration of obtaining
that settled property (but without prejudice to any gain accruing to the trustee on the
disposal of that property deemed to be effected by him under section 54(1) above).

Other cases

59 Gifts: recovery from donee

(1) If in any year of assessment a chargeable gain accrues to any person on the disposal of
an asset by way of gift and any amount of capital gains tax assessed on that person for
that year of assessment is not paid within twelve months from the date when the tax
becomes payable the donee may, by an assessment made not later than two years from
the date when the tax became payable, be assessed and charged (in the name of the
donor) to capital gains tax on an amount not exceeding the amount of the chargeable
gain so accruing, and not exceeding the grossed up amount of that capital gains tax
unpaid at the time when he is so assessed, grossing up at the marginal rate of tax, that
is to say taking capital gains tax on a chargeable gain at the amount which would not
have been chargeable but for that chargeable gain.

(2) A person paying any amount of tax in pursuance of this section shall be entitled to
recover a sum of that amount from the donor.

(3) References in this section to a donor include, in the case of an individual who has died,
references to his personal representatives.

(4) In this section references to a gift include references to any transaction otherwise
than by way of a bargain made at arm's length so far as money or money's worth
passes under the transaction without full consideration in money or money's worth,
and “donor ” and “donee ” shall be construed accordingly ; and this section shall apply
in relation to a gift made by two or more donors with the necessary modifications and
subject to any necessary apportionments.
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Partnerships

Where two or more persons carry on a trade or business in partnership—
(a) tax in respect of chargeable gains accruing to them on the disposal of any
partnership assets shall, in Scotland as well as elsewhere in the United
Kingdom, be assessed and charged on them separately, and

(b) any partnership dealings shall be treated as dealings by the partners and not
by the firm as such, and

(c) section 153(1)(2) of the Taxes Act (residence of partnerships) shall apply in
relation to tax chargeable in pursuance of this Act as it applies in relation to
income tax.

Insolvents' assets

(1) In relation to assets held by a person as trustee or assignee in bankruptcy or under a
deed of arrangement this Act shall apply as if the assets were vested in, and the acts of
the trustee or assignee in relation to the assets were the acts of, the bankrupt or debtor
(acquisitions from or disposals to him by the bankrupt or debtor being disregarded
accordingly), and tax in respect of any chargeable gains which accrue to any such
trustee or assignee shall be assessable on and recoverable from him.

(2) Assets held by a trustee or assignee in bankruptcy or under a deed of arrangement at
the death of the bankrupt or debtor shall for the purposes of this Act be regarded as
held by a personal representative of the deceased and—

(a) subsection (1) above shall not apply after the death, and

(b) section 49(1) above (under which assets passing on a death are deemed to be
acquired by the persons on whom they devolve) shall apply as if any assets
held by a trustee or assignee in bankruptcy or under a deed of arrangement
at the death of the bankrupt or debtor were assets of which the deceased was
competent to dispose and which then devolved on the trustee or assignee as
if he were a personal representative.

(3) Assets vesting in a trustee in bankruptcy after the death of the bankrupt or debtor shall
for the purposes of this Act be regarded as held by a personal representative of the
deceased, and subsection (1) above shall not apply.

(4) The definition of “settled property” in section 51 above shall not include any property
as being property held by a trustee or assignee in bankruptcy or under a deed of
arrangement.

(5) In this section “deed of arrangement” means a deed of arrangement to which the Deeds
of Arrangement Act 1914 or any corresponding enactment forming part of the law of
Scotland or Northern Ireland applies.

Transactions between connected persons

(1) This section shall apply where a person acquires an asset and the person making the
disposal is connected with him.

(2) Without prejudice to the generality of section 19(3) above the person acquiring the
asset and the person making the disposal shall be treated as parties to a transaction
otherwise than by way of a bargain made at arm's length.
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(3) If on the disposal a loss accrues to the person making the disposal, it shall not be
deductible except from a chargeable gain accruing to him on some other disposal of
an asset to the person acquiring the asset mentioned in subsection (1) above, being a
disposal made at a time when they are connected persons:

Provided that this subsection shall not apply to a disposal by way of gift in settlement
if the gift and the income from it is wholly or primarily applicable for educational,
cultural or recreational purposes, and the persons benefiting from the application for
those purposes are confined to members of an association of persons for whose benefit
the gift was made, not being persons all or most of whom are connected persons.

(4) Where the asset mentioned in subsection (1) above is an option to enter into a sale or
other transaction given by the person making the disposal a loss accruing to the person
acquiring the asset shall not be an allowable loss unless it accrues on a disposal of the
option at arm's length to a person who is not connected with him.

(5) In a case where the asset mentioned in subsection (1) above is subject to any
right or restriction enforceable by the person making the disposal, or by a person
connected with him, then (the amount of the consideration for the acquisition being,
in accordance with subsection (2) above, deemed to be equal to the market value of
the asset) that market value shall be—

(a) what its market value would be if not subject to the right or restriction,
minus—

(b) the market value of the right or restriction or the amount by which its
extinction would enhance the value of the asset to its owner, whichever is the
less:

Provided that if the right or restriction is of such a nature that its enforcement would or
might effectively destroy or substantially impair the value of the asset without bringing
any countervailing advantage either to the person making the disposal or a person
connected with him or is an option or other right to acquire the asset or, in the case
of incorporeal property, is a right to extinguish the asset in the hands of the person
giving the consideration by forfeiture or merger or otherwise, that market value of the
asset shall be determined, and the amount of the gain accruing on the disposal shall
be computed, as if the right or restriction did not exist.

(6) Subsection (5) above shall not apply to a right of forfeiture or other right exercisable
on breach of a covenant contained in a lease of land or other property, and shall not
apply to any right or restriction under a mortgage or other charge.

Connected persons: interpretation

(1) Any question whether a person is connected with another shall for the purposes of this
Act be determined in accordance with the following subsections of this section (any
provision that one person is connected with another being taken to mean that they are
connected with one another).

(2) A person is connected with an individual if that person is the individual's husband or
wife, or is a relative, or the husband or wife of a relative, of the individual or of the
individual's husband or wife.

(3) A person, in his capacity as trustee of a settlement, is connected with any individual
who in relation to the settlement is a settlor, with any person who is connected with
such an individual and with a body corporate which, under section 454 of the Taxes
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Act, is deemed to be connected with that settlement (“settlement” and “settlor” having
for the purposes of this subsection the meanings assigned to them by subsection (3)
of the said section 454).

(4) Except in relation to acquisitions or disposals of partnership assets pursuant to bona
fide commercial arrangements, a person is connected with any person with whom he
is in partnership, and with the husband or wife or a relative of any individual with
whom he is in partnership.

(5) A company is connected with another company—

(a) if the same person has control of both, or a person has control of one and
persons connected with him, or he and persons connected with him, have
control of the other, or

(b) ifa group of two or more persons has control of each company, and the groups
either consist of the same persons or could be regarded as consisting of the
same persons by treating (in one or more cases) a member of either group as
replaced by a person with whom he is connected.

(6) A company is connected with another person, if that person has control of it or if that
person and persons connected with him together have control of it.

(7) Any two or more persons acting together to secure or exercise control of a company
shall be treated in relation to that company as connected with one another and with
any person acting on the directions of any of them to secure or exercise control of
the company.

(8) In this section “relative ” means brother, sister, ancestor or lineal descendant.



