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Council Directive 2011/16/EU of 15 February 2011 on administrative
cooperation in the field of taxation and repealing Directive 77/799/EEC

CHAPTER II

EXCHANGE OF INFORMATION

SECTION II

Mandatory automatic exchange of information

[F1[
F2Article 8ab

Scope and conditions of mandatory automatic exchange
of information on reportable cross-border arrangements

1 Each Member State shall take the necessary measures to require intermediaries to file
information that is within their knowledge, possession or control on reportable cross-border
arrangements with the competent authorities within 30 days beginning:

a on the day after the reportable cross-border arrangement is made available for
implementation; or

b on the day after the reportable cross-border arrangement is ready for implementation; or
c when the first step in the implementation of the reportable cross-border arrangement

has been made,
whichever occurs first.

Notwithstanding the first subparagraph, intermediaries referred to in the second
paragraph of point 21 of Article 3 shall also be required to file information within 30
days beginning on the day after they provided, directly or by means of other persons,
aid, assistance or advice.

2 In the case of marketable arrangements, Member States shall take the necessary
measures to require that a periodic report be made by the intermediary every 3 months providing
an update which contains new reportable information as referred to in points (a), (d), (g) and
(h) of paragraph 14 that has become available since the last report was filed.

3 Where the intermediary is liable to file information on reportable cross-border
arrangements with the competent authorities of more than one Member State, such information
shall be filed only in the Member State that features first in the list below:

a the Member State where the intermediary is resident for tax purposes;
b the Member State where the intermediary has a permanent establishment through which

the services with respect to the arrangement are provided;
c the Member State which the intermediary is incorporated in or governed by the laws of;
d the Member State where the intermediary is registered with a professional association

related to legal, taxation or consultancy services.
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4 Where, pursuant to paragraph 3, there is a multiple reporting obligation, the
intermediary shall be exempt from filing the information if it has proof, in accordance with
national law, that the same information has been filed in another Member State.

5 Each Member State may take the necessary measures to give intermediaries the
right to a waiver from filing information on a reportable cross-border arrangement where the
reporting obligation would breach the legal professional privilege under the national law of that
Member State. In such circumstances, each Member State shall take the necessary measures
to require intermediaries to notify, without delay, any other intermediary or, if there is no such
intermediary, the relevant taxpayer of their reporting obligations under paragraph 6.

Intermediaries may only be entitled to a waiver under the first subparagraph to the
extent that they operate within the limits of the relevant national laws that define their
professions.

6 Each Member State shall take the necessary measures to require that, where there
is no intermediary or the intermediary notifies the relevant taxpayer or another intermediary
of the application of a waiver under paragraph 5, the obligation to file information on a
reportable cross-border arrangement lie with the other notified intermediary, or, if there is no
such intermediary, with the relevant taxpayer.

7 The relevant taxpayer with whom the reporting obligation lies shall file the
information within 30 days, beginning on the day after the reportable cross-border arrangement
is made available for implementation to that relevant taxpayer, or is ready for implementation
by the relevant taxpayer, or when the first step in its implementation has been made in relation
to the relevant taxpayer, whichever occurs first.

Where the relevant taxpayer has an obligation to file information on the reportable cross-
border arrangement with the competent authorities of more than one Member State,
such information shall be filed only with the competent authorities of the Member State
that features first in the list below:

a the Member State where the relevant taxpayer is resident for tax purposes;
b the Member State where the relevant taxpayer has a permanent establishment benefiting

from the arrangement;
c the Member State where the relevant taxpayer receives income or generates profits,

although the relevant taxpayer is not resident for tax purposes and has no permanent
establishment in any Member State;

d the Member State where the relevant taxpayer carries on an activity, although the
relevant taxpayer is not resident for tax purposes and has no permanent establishment
in any Member State.

8 Where, pursuant to paragraph 7, there is a multiple reporting obligation, the relevant
taxpayer shall be exempt from filing the information if it has proof, in accordance with national
law, that the same information has been filed in another Member State.

9 Each Member State shall take the necessary measures to require that, where there
is more than one intermediary, the obligation to file information on the reportable cross-
border arrangement lie with all intermediaries involved in the same reportable cross-border
arrangement.

An intermediary shall be exempt from filing the information only to the extent that
it has proof, in accordance with national law, that the same information referred to in
paragraph 14 has already been filed by another intermediary.
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10 Each Member State shall take the necessary measures to require that, where the
reporting obligation lies with the relevant taxpayer and where there is more than one relevant
taxpayer, the relevant taxpayer that is to file information in accordance with paragraph 6 be the
one that features first in the list below:

a the relevant taxpayer that agreed the reportable cross-border arrangement with the
intermediary;

b the relevant taxpayer that manages the implementation of the arrangement.

Any relevant taxpayer shall only be exempt from filing the information to the extent
that it has proof, in accordance with national law, that the same information referred to
in paragraph 14 has already been filed by another relevant taxpayer.

11 Each Member State may take the necessary measures to require that each relevant
taxpayer file information about their use of the arrangement to the tax administration in each
of the years for which they use it.

[X112 Each Member State shall take the necessary measures to require intermediaries and
relevant taxpayers to file information on reportable cross-border arrangements the first step of
which was implemented between 25 June 2018 and 30 June 2020. Intermediaries and relevant
taxpayers, as appropriate, shall file information on those reportable cross-border arrangements
by 31 August 2020.]

13 The competent authority of a Member State where the information was filed pursuant
to paragraphs 1 to 12 of this Article shall, by means of an automatic exchange, communicate
the information specified in paragraph 14 of this Article to the competent authorities of all other
Member States, in accordance with the practical arrangements adopted pursuant to Article 21.

14 The information to be communicated by the competent authority of a Member State
under paragraph 13 shall contain the following, as applicable:

a the identification of intermediaries and relevant taxpayers, including their name, date
and place of birth (in the case of an individual), residence for tax purposes, TIN and,
where appropriate, the persons that are associated enterprises to the relevant taxpayer;

b details of the hallmarks set out in Annex IV that make the cross-border arrangement
reportable;

c a summary of the content of the reportable cross-border arrangement, including a
reference to the name by which it is commonly known, if any, and a description in
abstract terms of the relevant business activities or arrangements, without leading to the
disclosure of a commercial, industrial or professional secret or of a commercial process,
or of information the disclosure of which would be contrary to public policy;

d the date on which the first step in implementing the reportable cross-border arrangement
has been made or will be made;

e details of the national provisions that form the basis of the reportable cross-border
arrangement;

f the value of the reportable cross-border arrangement;
g the identification of the Member State of the relevant taxpayer(s) and any other Member

States which are likely to be concerned by the reportable cross-border arrangement;
h the identification of any other person in a Member State likely to be affected by the

reportable cross-border arrangement, indicating to which Member States such person
is linked.

15 The fact that a tax administration does not react to a reportable cross-border
arrangement shall not imply any acceptance of the validity or tax treatment of that arrangement.
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16 To facilitate the exchange of information referred to in paragraph 13 of this Article,
the Commission shall adopt the practical arrangements necessary for the implementation of
this Article, including measures to standardise the communication of the information set out in
paragraph 14 of this Article, as part of the procedure for establishing the standard form provided
for in Article 20(5).

17 The Commission shall not have access to information referred to in points (a), (c) and
(h) of paragraph 14.

18 The automatic exchange of information shall take place within one month of the end
of the quarter in which the information was filed. The first information shall be communicated
by 31 October 2020.]]

Editorial Information
X1 Substituted by Corrigendum to Council Directive (EU) 2018/822 of 25 May 2018 amending Directive

2011/16/EU as regards mandatory automatic exchange of information in the field of taxation in
relation to reportable cross-border arrangements (Official Journal of the European Union L 139 of
5 June 2018).
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