These notes relate to the Tied Pubs (Scotland) Act 2021
(asp 17) which received Royal Assent on 5 May 2021

TIED PUBS (SCOTLAND) ACT 2021

EXPLANATORY NOTES

INTRODUCTION

1

These Explanatory Notes have been prepared by the Scottish Parliament’s Non-
Government Bills Unit on behalf of Neil Bibby MSP, the member who introduced
the Bill for this Act in the Parliament, in order to assist the reader of the Tied Pubs
(Scotland) Act 2021 They do not form part of the Act and have not been endorsed by
the Parliament.

These Notes should be read in conjunction with the Act. They are not, and are not meant
to be, acomprehensive description of the Act. So where a section or schedule, or a part
of a section or schedule, does not seem to require any explanation or comment, none
isgiven.

THE ACT

3.

The Act establishes a Scottish Pubs Code to govern the relationship between pub-
owning companies and their tied tenants and provides for the appointment of a
Scottish Pubs Code Adjudicator to enforce the code. Tied pubs are those which have a
contractual obligation to buy alcohol from the business which owns the pub.

The Actisin four parts, with 26 sections and two schedules.

Part 1 (sections 1-6, schedules 1 and 2) deal swith the establishment of the code and the
adjudicator, sets out regulatory principles, and provides for ministerial guidance and
review. Schedule 1 is concerned with the code, and schedule 2 is concerned with the
adjudicator.

Part 2 (sections 7-19) gives effect to the code by clarifying contract terms that are
inconsistent with the code, specifies the adjudicator’s powers of investigation and
enforcement, establishes an arbitration process and provides a means for dealing with
avoidance of the code.

Part 3 (sections 20-22) deals with definitions of key terms used in the Act.

Part 4 (sections 23-26) is concerned with ancillary provision, regulation-making
powers, commencement and the short title.

The Actisbroadly similar to Part 4 of the Small Business, Enterprise and Employment
Act 2015 (“the 2015 Act”) passed by the UK Parliament. That Act, and its subsequent
regulations, ensures that some tied pub tenantsin England and Wales (those who have
tenancies with pub-owning businesses that own 500 or more tied pubs) are covered by
a statutory Pubs Code, which is governed by a Pubs Code Adjudicator (PCA). The Act
creates asimilar regimein Scotland, but with some variations.

1

The Small Business, Enterprise and Employment Act 2015. Part 4. Available at: http://www.legislation.gov.uk/
ukpgal2015/26/part/4/enacted.
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Part 1 —the Code and the Adjudicator

Section 1: Scottish Pubs Code

10.

11.

This section requires the Scottish Ministers to make regulations to introduce a Scottish
Pubs Code, which will set out rules and procedures to govern the relationship between
pub-owning businesses and their tied tenants. The code will be included in a Scottish
statutory instrument which (under section 4) must be laid in draft before the Scottish
Parliament no later than two years after section 1 comesinto force (which ison the day
after the Act receives Royal Assent). Under section 24, the instrument will be subject
to the affirmative procedure in the Scottish Parliament, which means that a draft must
be approved by resolution of the Parliament before the regulations can be made.

This section also introduces schedule 1 which sets out various details relating to the
Scottish Pubs Code.

Section 2: Scottish Pubs Code Adjudicator

12.

This section establishes a Scottish Pubs Code Adjudicator (a separate office from
the Pubs Code Adjudicator that governs a Pubs Code in England and Wales). The
adjudicator’s role is to apply the code and consider disputes and alleged breaches.
The section al so introduces schedule 2 which contains details of the adjudicator’s role
and powers etc., including the adjudicator’s power to impose a levy on pub-owning
businesses.

Section 3: Duty to act consistently with regulatory principles

13.

14.

The Scottish Ministers must use best endeavours to ensure that the code is consistent
with three regulatory principles: fair and lawful dealing by pub-owning companies to
their tenants; that tied tenants should be no worse off than if they were not bound by
any product or servicetie (asdefined in the Act); and that atied agreement offersafair
share of risk and reward to pub-owning businesses and their tenants.

Subsection (2) states that the adjudicator must also use best endeavours to act
consistently with these three principles. It is expected that the adjudicator will apply the
three principlesto decision-making and that they will act as an underpinning framework
for processes set out in the Act, such as investigations and arbitrations.

Section 4: Scottish Ministers duty to seek to make code and appoint adjudicator

15.

16.

Subsection (1) requires the Scottish Ministers to lay before the Scottish Parliament
draft regulations containing the Scottish Pubs Code, and appoint a Scottish Pubs Code
Adjudicator, within two years of section 4 coming into force (which was the day after
the Bill received Royal Assent — see section 25). These two things need not be done
on the same day (subsection (2)).

If the Parliament approves the regulations (as laid in draft, in the form of a Scottish
statutory instrument), the Scottish Government must then make the regulations
(subsection (3)). Subsection (4) provides for section 4 to be repealed once its
requirements have been fulfilled.

Section 5: Review of the code and adjudicator’ s performance

17.

This section statesthat the Scottish Ministersmust carry out afirst review of the Scottish
Pubs Code and the adjudicator’ s performance as soon as is practicable after 31 March
in the second year following the year in which the adjudicator is appointed. Further
reviews must then be carried out every three years after that. Once a review has been
completed, the Scottish Ministers must publish areport of the review’ sfindingsand lay
a copy of the report before the Scottish Parliament. This will allow for consideration
and scrutiny by the Parliament as appropriate.
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18. Subsection (2) specifies that reviews of the code must look at how far the three
regulatory principles have been met and whether the code should be revised to reflect
these principles more fully.

19. Subsection (3) specifies that reviews of the adjudicator can cover anything that
Ministers consider appropriate. However, a review must consider how effective the
adjudicator has been at enforcing the code and may also consider whether any changes
arerequired to financial penalty and/or fees and expenses regulations.

Section 6: Ministerial guidance to the adjudicator

20. Under this section, the Scottish Ministers may issue guidance to the adjudicator
following areview and the adjudicator must take any such guidance into account.

Part 2: Giving Effect to the Code
Agreementsthat areinconsistent with the code

Section 7: Unenforceability of contract terms

21, This section providesthat any contract terms between pub-owning businesses and their
tied tenants are not enforceable by the business if they are prohibited in the code. It
therefore provides tenants with alegal remedy they may wish to explore. This section
should be read together with paragraph 3 of schedule 1, “restriction on enforcing certain
terms of agreement” (see paragraph 16), which sets out the kinds of termswhich a pub-
owning business cannot enforce on atied tenant.

I nvestigations by the adjudicator

Section 8: Power to investigate

22. This section enables the adjudicator to investigate whether a pub-owning business
has failed to comply with the code, but only after the adjudicator’'s statement of
investigation policy has been published (under section 13, see below).

Section 9: Enforcement action

23. If the adjudicator concludes following an investigation that a pub-owning business has
failed to comply with the code, the adjudicator may do one or more of the following:
direct the pub-owning business on how it should comply with the code; direct the pub-
owning business to publish information; and/or impose financial penalties on the pub-
owning business (section 10 says more about financial penalties — see below).

24, Failing to comply with a direction under this section will be a breach of the code (see
schedule 1, paragraph 2). If, at the conclusion of an investigation, the adjudicator directs
a pub-owning business, the adjudicator must then monitor the business's compliance
with those directions (under section 9(2)). If the adjudicator finds that the directions
have not been complied with, the adjudicator may impose a financia penalty. The
decision about what enforcement action to take at the end of any investigation will be
for the adjudicator to take in light of all the facts and circumstances of the case.

25. If the adjudicator directs a pub-owning business to publish information relevant to the
investigation then the adjudicator can specify in writing to the pub-owning business
what the information is, how it should be delivered or presented, and by what deadline
the information should be provided.

Section 10: Financial penalties under section 9

26. Under section 9, the adjudicator may impose a financial penalty on a pub-owning
businessif, following an investigation, the adjudicator concludes that the business has
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failed to comply with the code. The business becomesliableto pay the penalty when the
adjudicator sends a notice under section 10 confirming that a penalty has been imposed,
setting out the reason for the penalty, the amount, and when and how it is to be paid.
The amount of the penalty may not exceed whatever maximum penalty is fixed by the
Scottish Ministers (subsections (2) to (4)). The imposition and amount of the penalty
may be appealed to the sheriff. Under existing legidation, the sheriff’s decision may
be further appealed to the Sheriff Appea Court.

Any money received from financial penalties must be paid into the Scottish
Consolidated Fund (subsection (5)) rather than being kept by the adjudicator.

Section 11: Investigation report

28.
29.

30.

This section requires the adjudicator to publish areport at the end of an investigation.

Subsection (2) specifies that an investigation report must set out and explain any
findings and any actions taken or proposed.

Under subsection (3), thereport does not have to disclose theidentity of the pub-owning
businessin question (for example, because the adjudicator considersthat the objectives
of the code can be effectively achieved whilst dealing with the relevant pub-owning
business privately). If the adjudicator does choose to identify the pub-owning business
in an investigation report, the business must be given an opportunity to comment on a
draft before it is published (subsection (4)).

Section 12: Recovery of investigation costs

31.

32.

33.

The adjudicator may require a pub-owning businessto pay someor all of the costsof an
investigation if the adjudicator finds that the pub-owning business has failed to comply
with the code.

Subsection (2) states that where a person (for example, atenant) has made a complaint
which was found to be vexatious (intended to frustrate or delay without any chance of
success) or wholly without merit, the adjudicator may require that person to pay some
or al of the costs of the resulting investigation.

Subsection (3) provides that the business or person required to pay costs becomes
liable to pay those costs when they receive a notice in writing informing them of the
requirement; the reasons for imposing the requirement; the amount; and when and how
it must be paid. The adjudicator cannot seek to reclaim in this way more than the
total cost of the investigation (subsection (4)). The imposition and amount of the costs
being recovered may be appeal ed to the sheriff. Under existing legislation, the sheriff’s
decision may be further appealed to the Sheriff Appeal Court.

Section 13: Investigation policy

34.

This section requires the adjudicator to publish the details of its investigation policy.
Such a statement must include the criteria that the adjudicator will use when deciding
whether to investigate and set out the practices and procedures that will be followed
by the adjudicator when investigating. The statement must also set out criteria relating
to enforcement decisions and actions and setting levels of financia penaties (see
paragraphs69to 73). In drawing up the criteria(other than those rel ating to practicesand
procedures) the adjudicator must have regard to the impact the behaviour of tied-pub
tenants may have on compliance with the code by pub-owning businesses. The criteria
(which the adjudicator will adopt in relation to whether to carry out an investigation
under section 8 of the Act) must also include time limits within which an investigation
may be initiated (therefore ensuring that tenants and pub-owning businesses do not
remain subject to, and the adjudicator is not able to take action under, the code
indefinitely including, for example, after the tied lease comes to an end).
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Subsection (2) confirms that the adjudicator must be guided by the statement when
investigating and subsection (3) confirms that the adjudicator can amend the statement
at any time. As the statement must be published, any changes made to it will therefore
be available for al to see. Subsection (4) requires the adjudicator to consult before
preparing or amending the statement.

Arbitration

36.

Disputes about the application of the code can be referred to arbitration which, it is
intended, will usually be carried out by the adjudicator directly. The intention of this
is to ensure that the code is being complied with, by both tenants and pub-owning
businesses, and that whereit is not working, and either sidefeel itisnot being complied
with, then constructive action can be taken, via arbitration, to resolve a dispute.

Section 14: Adjudicator’s duty to arbitrate or appoint arbitrator

37.

38.

39.

40.

This section requires the adjudicator to act as arbitrator, or appoint another person to
do so, if thereis a dispute between atied-pub tenant and a pub-owning company about
whether the business has complied with a non-excluded term of the code and if the
disputeis submitted for arbitration either under section 15 (see below) or in accordance
with an agreement between the tenant and pub-owning company.

In most circumstances, the adjudicator is expected to arbitrate such disputes. However,
the adjudicator is also able to appoint another person to do so if, for example, the
adjudicator does not have enough time to act asthe arbitrator (due to casel oad volume),
or because the adjudicator considers that a conflict of interest may exist (for example,
where the adjudicator has previoudly advised on or investigated an issue which is
relevant to the dispute).

Subsection (2) confirms that arbitration proceedings must be conducted in accordance
with the rules of the Chartered Institute of Arbitrators or any other dispute resolution
body nominated by the arbitrator. This will ensure that arbitrations are conducted in
line with recognised sectoral rules and guidelines.

Subsection (3) gives the Scottish Ministers power to make regulations to exclude a
term, or terms, of the code from being subject to arbitration by the adjudicator. Under
section 24, any such regulations are subject to the affirmative procedure in the Scottish
Parliament, which means that they must be laid in draft for approval by the Parliament.

Section 15: Submission of dispute to adjudicator

41.

42.

This section provides a statutory right of arbitration for Scottish Pubs Code disputes
for tied pub tenants and pub-owning business. Such arbitrations will be “statutory
arbitrations’ as set out in section 16 of the Arbitration (Scotland) Act 2010. (Section
16 of the 2010 Act sets out certain rules that apply to statutory arbitrations, although
the section had not been brought into force at the time of Royal Assent of this Act.)
Section 17 of the 2010 Act, which isin force, allows Scottish Ministersto make further
provision about the handling of statutory arbitrations.

A dispute may be referred to arbitration only if the tenant has first notified the pub-
owning business that they consider there has been a failure to comply with the code.
The notification must be given within 6 months, beginning on the day the alleged failure
occurred (or the last day of a continuing failure, or the day when the tenant became
aware, or could reasonably have become aware, of the alleged failure). There is then
a window, beginning 21 days after the business is notified of the alleged failure and
ending 4 months later, within which either party (tenant or pub-owning business) may
refer the dispute, to arbitration. The 21-day period isto allow the parties a reasonable
time to try to resolve the dispute without the need for arbitration. The six-month and
four-month limits ensurethat any alleged failuresto comply with the code are addressed
reasonably promptly. The four and six months periods are aways measured in calendar
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months, so if either begins on the 29th, 30th, or 31st of a month, and there is no
corresponding date four or six months later, then the period ends on the last day of that
later month (e.g. afour month period would end on 28th February if the period began
on 31st Octaober).

Section 16: Liability for arbitrator’ s reasonable fees and expenses

43.

Under this section, a pub-owning business that is party to an arbitration is normally
liableto pay the arbitrator’ s fees and expensesiif the adjudicator, or someone appointed
by the adjudicator, isthe arbitrator. However, under subsection (2), this does not apply
if the referral was made by a tied pub tenant and the arbitrator considers the referral
to be vexatious (intended to frustrate or delay without any chance of success). A pub-
owning business may also ask the adjudicator to relieve it of aliability for any feesand
expenses, or to transfer a portion (as the adjudicator seesfit) of aliability to atied-pub
tenant who was a party to the arbitration.

Section 17: Further fees and expenses payable to the adjudicator

44,

45.

Subsections (1) and (2) provide that the Scottish Ministers must make regulations
to require tied pub tenants to pay a fee to the adjudicator in situations where the
adjudicator, or aperson appointed by the adjudicator, isthe arbitrator (under section 15)
because of a referral or request made by the tenant. Subsection (3) states that such
regulations may set out the amount of the fee to be paid, and situations where the fee
would be refunded, or need not be paid at all.

Subsections (4) and (5) allow the Scottish Ministers to make regulations to require tied
pub tenantsto pay towards the expenses of the adjudicator in any other situationswhere
the adjudicator, or a person appointed by the adjudicator, is the arbitrator. Subsection
(6) statesthat such regulations may set out the circumstancesin which payment towards
expenses may be required; limit the amount payable (by amount or methodol ogy); and/
or specify circumstances where a tenant may be liable for expenses beyond any limit
that is set.

Section 18: Information about arbitration

46.

This section enables the adjudicator to obtain information on an arbitration carried out
by a person appointed by the adjudicator, either from that person or from the parties to
thearbitration. The purpose of thisto help the adjudicator carry out their functions, such
as preparing annual reports and providing advice and guidance on the code. Subsection
(2) states that the adjudicator may enforce this requirement through civil proceedings.

Section 19: Reports on avoidance

47.

This section requires the adjudicator to report any cases of pub-owning businesses
trying to avoid the code to the Scottish Ministers. Subsection (2) defines “avoidance
activity” as acts or omissions (or both) which are unfair and intended to avoid the code
to the detriment of tenants. A similar provision was added to the 2015 Act, by the
Enterprise Act 2016, in response to allegations of pub-owning businessestrying to find
ways around the England and Wales code.

Part 3: Interpretation

Section 20: Tied pub

48.

This section definesa“tied pub”, for the purposes of the Act, as a pub leased to atenant
subject to arequirement that the tenant buys some or all of the alcohol to be sold in the
pub from the landlord (a pub-owning business) or someone nominated by the landlord.
This does not include contractual terms which include a stocking requirement.
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Subsection (2) definesa* stocking requirement” asacontractual obligation that requires
a tenant to stock some beer and/or cider produced by the pub-owning company but
does not require the products to be bought from the pub-owning business and does not
prevent or penalise the tenant from stocking and selling beer and/or cider from other
sources, although the pub-owning business can restrict such sales. This means that a
stocking requirement is not a “tie” and that a pub-owning business could impose a
stocking requirement on a pub that was not tied (for example, a pub that was operated
on amarket-rent-only contract basis).

Subsection (3) confirms that references to “landlord” include anyone who is a group
undertaking (i.e. acompany which owns or has a controlling interest in the pub-owning
company) to which the landlord belongs.

Section 21: Pub-owning business and tied-pub tenant

51.

This section states that, for the purposes of the Act, a pub-owning business is any
business which leases a tied pub. (In this respect, the Act differs from the equivalent
legislation in England and Wales, which, as of the time of Royal Assent of this Act,
applies only to businesses that own 500 or more tied pubs.) The section also confirms
that references in the Act to a “pub-owning business’” and “tied-pub tenant” includes
both current and former businesses and tenants, which will allow any disputes to be
considered by the adjudicator following the end of alease.

Section 22: Other expressions

52.
53.

55.

This section defines certain other terms used in the Act.

The definition of “beer” and “cider” is taken from section 1 of the Alcoholic Liquor
Duties Act 1979. In the 1979 Act, beer is defined to include “ale, porter, stout and any
other description of beer, and any liquor which is made or sold as a description of beer
or as a substitute for beer and which is of a strength exceeding 0.5 per cent”. Cider is
defined as exceeding 1.2 per cent but being less than 8.5 per cent in strength.

Thedefinition of “group undertaking” isfrom section 1161 of the Companies Act 2006,
which definesit asfollows:

“group undertaking”, in relation to an undertaking, means an undertaking which is—
(a) aparent undertaking or subsidiary undertaking of that undertaking, or
(b) asubsidiary undertaking of any parent undertaking of that undertaking.

“Parent undertaking” and “subsidiary undertaking” are themselves defined in
section 1162 of the 2006 Act.?

Part 4: Final Provisions

Section 23: Ancillary provision

56.

This section allows the Scottish Ministers to make regulations for such further
incidental, supplementary, transitional, transitory or saving provision as they consider
appropriate. Under section 24(3), such regulations are subject to the affirmative
procedure if they add to, replace or leave out any part of an Act and are otherwise
subject to the negative procedure. Regulations subject to the affirmative procedure are
laid before the Parliament in draft form and require the approval of the Parliament
in order to come into force. Regulations subject to negative procedure are laid before

2

Companies Act 2006, section 1162. Available at:

http://www.legisl ation.gov.uk/ukpga/2006/46/part/38/crossheadi ng/meaning-of -
undertaking-and-rel ated-expressions.
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the Parliament after they are made and come into force on the day specified in the
regulations unless annulled by the Parliament within 40 days of being laid.

Section 24: Regulation-making powers

57.

58.

59.

This section specifies the parliamentary procedure to which regul ations made under the
Act are subject. Those subject to the affirmative procedure (explained in paragraph 11)
are:

» regulationsthat contain the code, as required by section 1 of the Act;

e regulations which define the permitted maximum for a financial penalty, under
section 10;

» regulationsto exclude any provisions of the code from being subject to arbitration
by the adjudicator, under section 14;

* regulations making provision about the fee to be paid by tenants in respect of
arbitrations that go before the adjudicator, and making provision about payments
in respect of expenses for such arbitrations, under section 17; and

e regulations making ancillary provision, under section 23, if that provision amends
an Act.

As noted above, regulations under section 23 are subject to the negative procedure if
they do not amend any legidlation (or amend only subordinate legisation).

Regulationsunder the following provisions, not mentioned in section 24, are not subject
to either the affirmative or negative procedure, and require only to be laid before
the Parliament (by virtue of section 30 of the Interpretation and Legislative Reform
(Scotland) Act 2010):

» regulationsto repeal section 4 onceit is spent, and

* regulationsto bring into force those provisions of the Act not listed in section 25(1)
(see below).

Section 25: Commencement

60.

Sections 3 (duty to act consistently with regulatory principles), 4 (Scottish Ministers
duty to seek to make code and appoint adjudicator) and 5 (review of the code and
adjudicator’s performance), together with Part 3 (interpretation) and Part 4 (final
provisions), came into force on the day after the Act received Royal Assent. This
enables the Scottish Government to lay regulations containing a Scottish Pubs Code,
and appoint a Scottish Pubs Code Adjudicator, within two years of the day after Royal
Assent (as required by section 4(1)). It also ensures that the review processes are
enabled and ready for when those things happen, that the relevant definitions have
statutory effect, and that the Scottish Government has the power to make other relevant
regulations. Scottish Ministerswill determineby regulations (under section 24(2)) when
the remaining parts of the Act come into force.

Schedule 1: the Scottish Pubs Code

Requirement to provide information

61.

Paragraph 1(1) provides that the code may require pub-owning companies to give
information to their tenants (including prospective tenants) and to the adjudicator. Sub-
paragraph (2) sets out one example of such a requirement: that the code may require
pub-owning businesses to give tenants an assessment of what the rent of the premises
will be.
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Under sub-paragraph (3) the code can require pub-owning companiesto follow acertain
methodology when producing such information and present it in a certain way. Under
sub-paragraph (4) the code may contain references to other documents in relation to
any requirements concerned with the provision of information, which could include
referencing documents that will be published in future. This allows the adjudicator to
prepare (and later revise) documentsreferred to in the code after the codeitself hasbeen
made, without this undermining the enforceability of the requirement on pub-owning
companies under sub-paragraph (3).

Requirement to comply with adjudicator’s directions following an investigation

63.

Paragraph 2 statesthat the code must require pub-owning businessesto comply with any
directions given to them by the adjudicator following an investigation (see discussion
of section 9).

Asaresult, afailure to comply with such adirection would be afailure to comply with
the code and would therefore be subject to investigation and potentially sanction by the
adjudicator (see discussion of sections 8 and 9).

Restriction on enforcing certain terms of agreement

65.

Paragraph 3 requires the code to include a prohibition on the enforcement of certain
contract terms (set out in sub-paragraph (2)) and alows the code to identify other
terms which pub-owning businesses will be prohibited from enforcing. Thisrelatesto
section 7 of the Act which statesthat any contract terms between pub-owning businesses
and their tied tenants are not enforceable if they are prohibited in the code.

Requirement to offer a guest beer agreement

66.

67.

Paragraph 4 states that the Scottish Pubs Code must reguire pub-owning businesses to
offer their tenants the opportunity to sell at |east one guest beer of the tenant’ s choosing.
A tenant can change the guest beer as often as they choose. If a tenant accepted this
offer, they would be able to source, stock and sell a guest beer, i.e. a beer other than
thosethey are contractually obliged to buy from their pub-owning business. If accepted,
the guest beer arrangement would therefore form part of the contractual arrangement
between the tenant and the pub-owning business. Further details about the guest beer
right are to be set out in the code.

The guest beer arrangement is unrelated to the market rent only provisionsin the Act
(see below) and any tied tenants that take up the guest beer arrangement opportunity
will remain tied premises as per their contract with their pub-owning business.

Requirement to offer market rent only lease

68.

69.

A market rent only (MRO) tenancy is one in which the tenant pays the market rent for
the lease of the premises only (either as agreed between the parties, or, where there
is no agreement, as determined by an independent rent assessor) and is freed from all
product or serviceties (i.e. the requirement to purchase products, such as alcohol, and/
or services, other than insurance, from the pub-owning business). An MRO tenancy
would therefore end the tied arrangement and MRO tenants would no longer be tied
tenants. An MRO tenant would no longer be covered by the code or have recourse to
the adjudicator (but see the commentary below on section 21).

Paragraph 5(1)(a) states that the Scottish Pubs Code must require pub-owning
businesses to offer their tied tenants an MRO lease if requested to do so by the tenant.
However, sub-paragraph (3)(b) alows the code to set out circumstances in which a
pub-owning business need not offer to enter into an MRO lease with a tenant (and
provides an example circumstance of where an agreement to invest in a tied pub has
been entered into). Sub-paragraph(1)(b) provides that an MRO offer must be made
by varying the terms of the existing tenancy agreement, rather than via a new lease,
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and should vary the terms only to the extent required to make the lease a MRO lease.
However, sub-paragraph (3)(c) allows the code to set out circumstances in which pub-
owning businesses could make an MRO offer by instead offering a new lease or by
offering to modify the terms of an existing agreement in ways other than only those
that are strictly required to make it aMRO lease.

70. Under sub-paragraph (1)(c) the code must reguire pub-owning businessesto makeevery
effort to enter into an MRO agreement as soon as possible following a request from
atenant. As aresult, the adjudicator will be able to investigate allegations that a pub-
owning business has not been making agenuine attempt to conclude an MRO agreement
and could impose a financial penalty if a pub-owning business was found not to have
been complying with this requirement of the code.

71. Sub-paragraphs (2) to (4) define an MRO lease.

72. It should be noted that the scope of the availability and delivery of the MRO is one of
the fundamental differences between the Act and the equivalent legidation in England
and Wales under the 2015 Act. In England and Wales, the MRO is available to tenants
only in certain specified circumstances and in line with various trigger pointsand is not
required to be delivered by varying an existing lease.

Market rent only lease: further provision

73. Paragraph 6 provides some examples of what the MRO process set out in the code may
include. Sub-paragraph (a) provides that the code can specify a period for an MRO
negotiation. This is in addition to the requirement on pub-owning businesses to use
best endeavoursto deliver an MRO as soon asis possible when requested to do so (see

paragraph 21).

74, Sub-paragraphs (b) to (€) mention that the code may include provision about the
appointment of arent assessor, whose role is to determine what the market rent should
be.

Generality of enabling power unaffected

75. Paragraph 7 confirms, for the avoidance of doubt, that the Scottish Pubs Code may
impose restrictions and obligations on pub-owning business other than those listed in
the schedule.

Schedule 2: Scottish Pubs Code Adjudicator
Part 1: Statusand Liability

L egal personality

76. Paragraph 1 confirms that the adjudicator has a distinct legal personality which
is separate from any person holding the office. This will, for example, allow the
adjudicator to enter contracts, and to sue and be sued, in that capacity (as the holder of
the office) rather than in an individual capacity.

Exclusion of Crown Status

77. Paragraph 2(1) confirms that the adjudicator does not act on behalf of the Crown (and
therefore is not a civil servant) and sub-paragraph (2) states that any staff seconded to
the adjudicator are not to be classed as civil servants simply by virtue of working for
the adjudicator.

Exemption from liability for damages

78. Paragraph 3 protects the adjudicator and seconded staff from claims for damages by
third parties, except where they have acted in bad faith or in breach of humanrights. In
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the absence of this protection it might, for example, be possiblefor atied tenant or pub-
owning business to claim against the adjudicator for negligence in relation to advice
given or the way the adjudicator had carried out an investigation.

Part 2: Powers

Chapter 1: Power to require information

I mposition of requirement

79.
80.

Paragraph 4 gives the adjudicator power to require information and documents.

The statutory limits on the extent to which the adjudicator can require information do
not limit the adjudicator’s ability to ask for information to be provided voluntarily on
any matter, at any time.

Offence of failing to comply with requirement and of providing false infor mation

81.

Paragraphs 5 and 6 create offences, punishable on conviction by afine®, for intentional
failure to comply with a requirement to provide information (subject to a defence of
having a reasonable excuse) and for knowingly providing false information. A failure
to provide information in the way specified will be considered as a failure to comply
with a notice requiring the information to be provided.

Chapter 2: Other Powers

Power sto advise on the code and issue guidance

82.

83.

Paragraph 7 allows the adjudicator to give anyone advice about any aspect of the code.
This power is likely to be exercised with a view to encouraging compliance with the
code, but could also, for example, be used to advise prospective tenants about the code.
Thisis a power and not a duty, so the adjudicator has discretion regarding whom to
advise, and how.

Paragraph 8(1) provides that the adjudicator may publish guidance on the practices
and procedures of the adjudicator, the application of the code and what pub-owning
businesses must do to comply withit, and anything el se rel ated to the code. For example,
this would enable the adjudicator to give general guidance about the application
of a particular provision of the code (the Pubs Code Adjudicator for England and
Wales has published a number of such guidance documents on its website). Sub-
paragraph (2) requiresthe adjudicator to follow hisor her own guidance, in theinterests
of consistency.

Sub-paragraph (3) states that the adjudicator must consult any organisation or person
considered to be appropriate before i ssuing any guidance. Thismakesit possiblefor the
adjudicator to concludethat it is not appropriate to consult with anyone, if (for example)
the guidance reflects practice that is aready well-established and uncontroversial.
Should the adjudicator decide to consult, it is left to the adjudicator to decide whom
to consult.

General powers

85.

Paragraph 9 allows the adjudicator to do anything that will help with performing the
functions of therole, evenif it isnot mentioned in the earlier paragraphs of the schedule.
This is to avoid the schedule being interpreted as an exhaustive list of powers and so
leading to an unintended narrowing of the adjudicator’ s room for manoeuvre.

3

On summary conviction, the maximum fine is the “ statutory maximum”, which was £10,000 at the time of Royal Assent.
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Part 3: Funding and other support

Chapter 1: Assistance from the Scottish Ministers

L oans and other assistance

86.

87.

Paragraph 10 enabl es the Scottish Ministers to make | oans to the adjudicator. Thismay,
for example, be needed at the time of establishing the adjudicator, before the levy on
pub-owning businesses has been imposed and collected.

Paragraph 11 allows the Scottish Ministers to provide staff (including on a seconded
basis, see notes on paragraph 24 of schedule 2 below), premises, facilities or other
assistance to the adjudicator and may decide whether or not to do so at a charge. This
would allow the Scottish Government, for example, to offer the adjudicator and relevant
support staff space within existing premises, supported by existing administrative and
IT services etc.

Chapter 2: Levy funding

Annual levy on pub-owning businesses

88.

89.

90.

The adjudicator is to be funded primarily* by means of a levy on pub-owning
businesses.

Paragraph 12(1) specifies that the levy for any particular financial year is payable by
any person (legal or natural) who is or was a pub-owning business during that financial
year. Accordingly, abusinessthat ceased to qualify as a pub-owning business mid-way
through the year would still be liable to pay the levy.

Paragraph 12(2) states that the adjudicator can only impose alevy in afinancial year
if the Scottish Ministers have given their approval. Requiring the consent of Scottish
Ministers ensures that the levy is subject to alevel of scrutiny and accountability and
cannot be determined solely by the adjudicator.

Amount of levy

91.

92.

93.

Under paragraph 13, the adjudicator can decide what proportion of the levy will be
imposed on each pub-owning businessin each financia year. If the adjudicator charges
different pub-owning businesses different amounts, the differences must be based onthe
expensesthe adjudicator hasincurred, or expectsto incur, dealing with relevant matters.
Sub-paragraph (7) confirmsthat “ expenses’ includes the payroll of the adjudicator and
any staff. In thisway, a pub-owning businessthat is regularly accused of breaching the
code, thus generating a significant case-load for the adjudicator, isliable to be charged
morethan abusinessthat maintains good relationswith itstenants and does not generate
work for the adjudicator.

Sub-paragraph (5) requires the adjudicator to take account of non-levy income when
setting thelevy rate (or rates). Thisisto ensure that the levy provides necessary funding
only. The sub-paragraph also allows the adjudicator to take account of estimated
expenditure when setting the levy rate (or rates).

Sub-paragraph (6) states that the adjudicator must publish details of the levy, including
the rate (or rates) set, and an explanation of how the rate-setting was done, including
how variations among the workl oad generated by different pub-owning businesseswere
used to decidethe different ratesthose business must pay. Thiswill ensure transparency
in the total levy amount, the separate amounts for each pub-owning business, and the
methodol ogy used.

4

Some funding may also come via fees and/or payments from tenants (such as via fees payable for requesting a Market Rent
Only lease, and costs of arbitration and investigation processes, in certain circumstances).
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Liability to pay

94. Paragraph 14 makes pub-owning businesses liable to pay the rates set if they are
generally liableto pay thelevy in therelevant year and have received a charging notice.
So, for example, abusiness that had ceased to be a pub-owning business before the year
in question would not be liable to pay the levy even if it had received acharging notice.
Under sub-paragraph (2), a charging notice may specify not just how muchisto be paid
but also when and how it is to be paid.

Rebate

95, Paragraph 15 confirms that any surplus funds held by the adjudicator at the end of a
financial year may be repaid (in full of in part) to the relevant pub-owning businesses.

96. This prevents the adjudicator building up more funds than are needed to operate the
adjudicator’ s office and meet its expenses and ensures that pub-owning businesses have
afinancial incentive to reduce the number of complaints to the adjudicator.

Appeals

97. Under paragraph 16 the imposition and/or amount of the annual levy on a pub-owning
business may be appealed to the sheriff. Under existing legidation, the sheriff’ sdecision
may be further appealed to the Sheriff Appeal Court.

Part 4: Accountability

Accounts and audit

98. Paragraph 17 requires the adjudicator to keep proper accounts and gives the Scottish
Ministers power to give directions as to the form of those accounts. A copy of the
accounts must be sent to the Auditor General for Scotland. This makes the adjudicator
subject to sections 21 and 22 of the Public Finance and Accountability (Scotland) Act
2000°, which includes requirements relevant to the auditing of accounts by the Auditor
General for Scotland (for example, that accounts must be sent to the Auditor General
no later than 6 months after the end of the financial year to which the account relates).

Annual report

99, Paragraph 18 requires the adjudicator to publish an annual report after each financial
year and send it to the Scottish Ministers (this may mean that the first annual report
covers a shorter period than one year, depending on when the office of adjudicator
is established). The Scottish Ministers must lay a copy of each annual report before
the Scottish Parliament. This will bring the report to the attention of the Parliament
(including to relevant committees) and allow further scrutiny as appropriate.

I nformation to Scottish Ministers

100.  Under paragraph 19, the Scottish Ministers can requireinformation from the adjudicator
to assist them in carrying out their functions under the Act. This is a general power
which will help to ensure the appropriate accountability of the adjudicator.

Part 5: Appointment and terms and conditions

Appointment and tenure

101.  Under paragraphs 20 and 21, it is for the Scottish Ministers to appoint the adjudicator,
but they must first secure the Scottish Parliament’ sapproval of their choice. Each person
(including an individual who holds another office) may be appointed to the office on

5  Public Finance and Accountability (Scotland) Act 2000 (asp 1). Available at: https://www.legislation.gov.uk/asp/2000/1/
contents.
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amaximum of three occasions, whether or not consecutive. An individual’s period of
appointment is for a maximum of 4 years on the first occasion, and 3 years on later
occasions, making an overall maximum of 10 years (whether consecutive or not) (see
paragraphs 20(4) and 21(3)(b)).

Paragraph 20(2) requires Ministers to be confident that any person appointed as
adjudicator will be impartial in balancing the interests of tied pub tenants and pub-
owning businesses.

Defect in appointment

103.

Paragraph 22(1) states that if there has been a defect in the appointment of the
adjudicator, that does not invalidate anything they have done in their role. However,
under sub-paragraph (2), once Ministers are aware of a defect in the appointment, they
must remove the adjudicator from office as soon as possible. Anindividual removed in
this way may be immediately reappointed, provided the Parliament agrees to that, and
the reappointment isto be considered as a continuation of the original appointment (see
sub-paragraphs (3) to (5)). This ensures that a defect in an individual’s appointment
and its subsequent correction does not affect the number of times the individual may
be appointed or the total duration the individual may serve.

Remuneration and other ter ms and conditions

104.  Paragraph 23 provides for the adjudicator to be paid salary, allowances and pension
payments, subject to such constraints as may be determined by the Scottish Ministers.

105.  Paragraph 24 statesthat other termsand conditions of the adjudicator’ s appointment, not
covered by schedule 2, may be determined by the Scottish Ministers. For example, this
could include issues relating to working location, patterns and hours (such as flexible
and/or part time working arrangements).

Part 6: Staff

Secondees

106.  Paragraph 25 alows the adjudicator to arrange for staff to be seconded to work as

members of the adjudicator’s office, and to be paid either by the organisation from
which they are seconded, or by the adjudicator (sub-paragraph (2)). Secondment
arrangements must be approved in advance by the Scottish Ministers (sub-

paragraph (3)).

PARLIAMENTARY HISTORY

107.

Thefollowing isalist of the proceedings in the Scottish Parliament on the Bill for the
Act and significant documents connected to the Bill published by the Parliament during
the Bill’ s parliamentary passage.
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Draft proposal — lodged 16| Proposed Tied Pubs (Code and Adjudicator)
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February 2020
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