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LAND REFORM (SCOTLAND) ACT 2016

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 10— Agricultural Holdings

Chapter 1 —Modern Limited Duration Tenancies
Modern limited duration tenancies

Section 85 —Maodern limited duration tenancies; creation

414.  Section 85 of the Act amendsthe Agricultural Holdings (Scotland) Act 2003 (“the 2003
Act”), repealing section 5 which provided for the creation of limited duration tenancies
(“LDTS"). Subsection (3) inserts section 5A into the 2003 Act, which provides for the
creation of modern limited duration tenancies (“MLDTS’) for a length of 10 years or
more, and enabling short limited duration tenancies (“SLDTS’) to be converted into
MLDTs where the lease has expired and the tenant has remained in place with the
consent of the landlord, or where the lease purports to be for a length of more than

fiveyears.

415.  Section 85 also inserts section 5B into the 2003 Act, permitting abreak clause after five
years of an MLDT where the tenant farmer is a new entrant. However, section 5A(5)
prohibits such break clausesin leases converted under section 5A(2) to (4). Section 5B,
subsection (3) provides a regulation-making power for the Scottish Ministers to make

further provision on who new entrants are for the purposes of section 5B.

Section 86 — Modern limited duration tenancies. subletting

416. Section 86 amends the 2003 Act by inserting a new section 7A after section 7
(assignation and subletting of limited duration tenancies), enabling an MLDT to be

sublet only if the lease for the MLDT explicitly allowsiit.

Section 87 — Modern limited duration tenancies; termination and continuation

417.  Section 87 amends the 2003 Act by inserting new sections 8A, 8B, 8C, 8D and 8E
after section 8 (continuation and termination of limited duration tenancies). Section
8A enables an MLDT to be terminated when the landlord and tenant agree to the
termination in writing, the agreement to terminate is made after the tenancy has started,

and provision is made for compensation to be paid to both parties.

418.  Section 8B enables a landlord to terminate an MLDT at the end of the tenancy term,
when the landlord has provided written notice to the tenant at least one year but no
longer than two years before the expiry of the term. Subsection (3) provides that the
termination notice will have no effect unless the landlord has previously provided
written confirmation to the tenant of the landlord’ sintention to terminate the tenancy at
least two years but no more than three years before the expiry of theterm of thetenancy.
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Section 8C enables a tenant to terminate an MLDT at the expiry of the term of the
tenancy by giving natice to the landlord confirming that the tenant intends to quit the
land at the expiry of the term. Such notice must be provided between one and two years
before the expiry date of the tenancy.

Section 8D sets out the notice process to be used for tenants and landlords when
applying the break clause for MLDTSs (asinserted in the 2003 Act by section 85 of this
Act) which enables atenancy to be terminated after five years. Subsections (6) and (7)
set out the grounds on which alandlord can give notice: in cases when the new entrant
is not using the land in accordance with the rules of good husbandry, or is failing to
comply with other terms of the MLDT lease.

Section 8E provides that an MLDT is extended for a further seven year period unless
terminated in accordance with section 8A, 8B or 8C and also provides the ability for a
landlord and tenant to extend the term of the MLDT by agreement in writing.

Section 88 — Modern limited duration tenancies. fixed equipment
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Section 88 amends the 2003 Act by inserting anew section 16A after section 16 (leases
not terminated by variation of terms, etc). Section 16A provides for the regulation
of fixed equipment in relation to MLDTs. Subsection (1) requires a landlord, within
six months of the lease starting, to provide such fixed equipment to enable the tenant
to maintain efficient agricultural production for the land as specified by the terms of
the lease, and to put the fixed equipment present on the holding into the condition
specified in the schedule of fixed equipment. Subsection (2) specifies the information
to be provided in the schedule of fixed equipment. Subsection (3) requires that the
schedule of fixed equipment must be agreed within 90 days of the tenancy starting and
subsection (4) enables the schedule to be varied or substituted if both parties are in
agreement.

Subsection (5) incorporates adefault term into every leasefor an MLDT, in the absence
of express provision to the contrary, that a landlord is required to renew or replace
the fixed equipment as necessary due to natural decay or fair wear and tear. It aso
confirmsthat the tenant’ sliability for fixed equipment extends only to the condition the
equipment was in at the time of the completion of the schedule of fixed equipment or
to its condition following any improvement, provision, renewal or replacement during
the tenancy.

Subsection (6) sets out that costs associated with compiling the schedule must be
covered equally by the landlord and the tenant, unless agreed otherwise.

Subsection (7) statesthat any agreement which requiresthe tenant to accept the expense
of works that a landlord is required to execute to fulfil a landlord’s own obligations
will have no effect.

Subsection (8) provides that any MLDT lease requiring a tenant to pay all or part of a
premium for fire insurance for fixed equipment will be of no effect.

Section 89 — Modern limited duration tenancies: irritancy
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Section 89 amends the 2003 Act by inserting a new section 18A after section 18
(tenant’ s right to remove fixtures and buildings). Section 18A(1) enables a tenant and
landlord to agree, without prejudice to any rule of law to the contrary, what the grounds
for irritancy of an MLDT lease will be.

Subsection (2) statesthat any termswithin alease which provide for irritancy solely on
the grounds that the tenant is not resident is to have no effect.

Subsection (3) states that where alease may beirritated on the groundsthat thetenant is
not using theland in accordance with the rules of good husbandry, subject to subsections
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(4) and (5), what is good husbandry is to be construed in accordance with schedule 6
of the Agriculture (Scotland) Act 1948.

Subsection (4) provides that conservation activities are to be treated as being in
accordance with the rules of good husbandry if carried out in accordance with any
agreement entered into by the tenant under any Act, or if carried out in accordance with
the conditions of a grant for any activities paid out of the Scottish Consolidated Fund
or any other public grant which the Scottish Ministers may specify by regulations.

Subsection (5) requires use of the land, or a change to the land, for a non-agricultural
purpose permitted under sections 40 and 41 of the 2003 Act (diversification) to be
treated as being use in accordance with the rules of good husbandry.

Subsection (6) sets out the process to be followed by alandlord if the landlord intends
to irritate the lease, stating that a landlord must confirm in writing to the tenant the
timescale for the tenant to remedy the breach, which cannot be less than a year from
the date of the notice.

Subsection (7) enables the notice served under subsection (6) to be extended by
agreement of both the parties or by the Land Court.

Subsection (8) provides that alandlord cannot enforce their right to remove the tenant
on grounds of irritancy unless the period of the notice or any extension to that notice
has expired, the tenant has not remedied the breach, and the landlord has given notice
to the tenant of the landlord’ sintention to enforce the right to remove the tenant at least
two months before the date on which the landlord plansto do so.

Conversion of 1991 Act tenancies

Section 90 — Conversion of 1991 Act tenanciesinto modern limited duration
tenancies
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Section 90 of the Act amends the 2003 Act by inserting section 2A to alow the
conversion of a1991 Act tenancy into amodern limited duration tenancy. The provision
in section 2 of the 2003 Act allowing for conversion from a 1991 Act tenancy to a
limited duration tenancy is repealed as no new LDTswill be created (due to the repeal
of section 5 of the 2003 Act by section 85(2) of the Act).

Subsections (1) and (2) of new section 2A of the 2003 Act state that the tenant and
the landlord may agree in writing that the 1991 Act tenancy is to be terminated on a
fixed date provided that an MLDT lease of at least 25 years duration is entered into
that comprises the same land under the 1991 Act tenancy and that the MLDT has effect
from the date on which the 1991 Act tenancy terminates under the agreement.

Subsection (3) provides that the landlord or tenant is entitled to revoke the agreed
termination of the 1991 Act tenancy and the planned MLDT lease at any time before
the date fixed for termination.

Subsection (4) of new section 2A states that on termination of the 1991 Act tenancy,
the tenant is entitled to any compensation due for improvements under Part 4 and
section 45A of the 1991 Act.

Subsection (5) disapplies section 21 of the 1991 Act in relation to 1991 Act tenancies
terminated under subsection (1) of this section.

Subsection (6) of new section 2A ensures that an MLDT converted from a 1991 Act
tenancy may not provide for a break clause.
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Section 91 - Conversion of limited duration tenanciesinto modern limited duration
tenancies
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Section 91 of the Act inserts a new section 2B into the 2003 Act to provide for
conversion of LDTsinto MLDTs.

Subsections (1) and (2) of new section 2B of the 2003 Act state that the tenant and the
landlord may agree in writing that the LDT isto be terminated on afixed date provided
that an MLDT lease of aduration not less than the term remaining under the LDT lease
isentered into that comprises the same land under the LDT tenancy and that the MLDT
has effect from the date on which the LDT terminates under the agreement.

Subsection (3) provides that the landlord or tenant is entitled to revoke the agreed
termination of the LDT and the planned MLDT lease at any time before the date fixed
for termination.

Subsection (4) and (5) of new section 2B provide that the tenant is not entitled to
compensation under Part 4 of the 2003 Act (or, asthe case may be, under the lease) for
improvementsat the point of conversion but that improvementsfor which compensation
is due upon termination of the LDT are to be regarded as if they were improvements
carried out under the MLDT.

Subsection (6) disapplies section 8 of the 2003 Act, on the continuation and termination
of LDTs, inrelation to LDTs terminated under subsection (1) of this section.

Subsection (7) of new section 2B ensures that an MLDT converted from an LDT may
not provide for a break clause.

Chapter 2— Repairing Tenancies

Section 92 — Repairing tenancies; creation
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Section 92 amends the 2003 Act by inserting new sections 5C and 5D.

Section 5C of the 2003 Act sets out how arepairing tenancy is created. Subsection (1)
statesthat arepairing tenancy isto be for aperiod of not less than 35 years; it cannot be
a1991 Act tenancy and the lease must expressly state that it is one to which section 5C
applies; theland leased cannot bel et to the tenant during the tenant’ s continuancein any
office, appointment or employment held under the landlord; and during the “repairing
period” the tenant is required by the lease to improve the land so as to bring it into a
state capable of being farmed in accordance with the rules of good husbandry after the
expiry of the repairing period.

Subsection (2) defines the duration of the repairing period as at least 5 years from
the start of the tenancy or such longer period as is initially agreed between the
parties Alternatively, under subsection (3), the repairing period may be extended at
any time before its expiry by agreement between the parties, or by the Land Court
upon application of either party. The Land Court may extend the repairing period if it
considers it appropriate in all the circumstances and by such a period as it considers
necessary (subsection (4)). There are significant differences between the requirements
on parties to arepairing tenancy during this period and after the expiry of the period.

Subsection (5) provides that the lease may contain provision for a break clause.

Subsection (6) states that for the purposes of section 5C and 5D, good husbandry isto
be construed by reference to schedule 6 of the Agriculture (Scotland) Act 1948.

Section 5D contains provision exempting the tenant from liability for not farming the
land in accordance with the rules of good husbandry during the repairing period.
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Section 93 — subletting

453.

Section 93 inserts a new section 7C into the 2003 Act which provides that, during the
repairing period, the tenant can only sublet the land with the consent of the landlord and
that after this period the land may only be sublet if the |ease expressly providesfor it.

Section 94 — Repairing tenancies. termination, continuation and extension
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Section 94 inserts new sections 8F and 8G into the 2003 Act. Section 8F applies the
same process for the termination, continuation and extension of arepairing tenancy as
provided for MLDTSs by section 87 of the Act, subject to section 8G.

Section 8G provides the process whereby both parties may end a repairing tenancy
during the repairing period if it contains a break clause.

Subsection (2) of new section 8G statesthat at any time during the repairing period, the
tenant can terminate the tenancy by giving notice to the landlord.

Subsection (3) of that section sets out the notice requirements here: the notice must be
inwriting and given at least 1 year but no more than 2 years before the date specified
in the notice on which the tenant intends to quit the land.

Subsection (4) of new section 8G states that the landlord may also terminate the
tenancy but such termination can only take effect on the expiry of the repairing period.
Subsection (5) then sets out the notice requirements here, including that the landlord
must give reasons for terminating the tenancy at this point.

Subsection (6) prohibits the landlord from terminating the tenancy on the expiry of the
repairing period on the grounds that the tenant is not farming the land in accordance
with the rules of good husbandry. However the landlord may terminate the tenancy at
this point if the tenant isin breach of another provision of the |lease.

Section 95 — Repairing tenancies. fixed equipment
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Section 95 inserts new section 16B into the 2003 Act and makes provision for fixed
equipment obligations under the lease. The dividing line provided by the duration of
the repairing period is significant in determining parties’ obligations.

Subsection (1) of section 16B of the 2003 Act provides that the parties must agree a
schedule of fixed equipment which the landlord will provide to enable the tenant to
maintain efficient production when the repairing period ends.

Subsections (2) and (3)> of section 16B state that the schedule must be agreed within
90 days of the tenancy commencing but it may be varied during the life of the lease.

Subsection (4) of section 16B provides that the cost of preparing the schedule fallsin
equal shares on the parties, unless otherwise agreed.

Subsection (5) of section 16B states that the tenant must, during the repairing period,
provide such fixed equipment as will allow the tenant to maintain efficient production
when the repairing period ends; and that the tenant must maintain, renew or replace
any such fixed egquipment, or that provided by the landlord under subsection (1)(a). But
these are default obligations, and the parties may agree otherwise.

Subsection (6) of section 16B providesthat after the repairing period ends, the landlord
must renew and replace the fixed equipment in the schedule of condition where
necessary dueto fair wear and tear. It a so places an obligation on the tenant to maintain
fixed equipment after the repairing period ends, but only to the same state of repair as
it was in when the repairing period ended (or, if it was improved, provided, renewed or
replaced after that point, at the point it was so improved etc). Again, these are default
obligations, and the parties may agree otherwise.
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Subsections (8) and (9) of section 16B prevent any agreement between the landlord and
tenant that provides that the tenant is to bear any expense of work that the landlord is
required to execute to fulfil their own obligations under the lease, or which provides
that the tenant is required to pay whole or part of any fire insurance premium for fixed
equipment.

Section 96 — Repairing tenancies: resumption of land by landlord

467.

Section 96 inserts a new section 17A into the 2003 Act which prevents the landlord
from resuming theland, or any part of it, during the repairing period and until fiveyears
after its end. At five years after the end of the repairing period, section 17 of the 2003
Act isapplied for the purposes of resuming arepairing tenancy, asit appliesin relation
toLDTsand MLDTs.

Section 97 — Repairing tenancies: irritancy

468.

Section 97 inserts a new section 18B into the 2003 Act which provides that new
section 18A of the 2003 Act, relating to irritancy of MLDTS, also applies to repairing
tenancies throughout their duration. However subsection (2) qualifiesthisby providing
that any attempt to irritate the lease for breach of the rules of good husbandry will have
no effect during the repairing period.

Section 98 — Repairing tenancies. compensation

4609.

Section 98 inserts a new section 59A into the 2003 Act which gives Scottish Ministers
the power to make regulations to apply Part 4 of the 2003 Act — on compensation for
improvements to a holding, as well as compensation for disturbance, diversification
and other matters — to repairing tenancies, with appropriate modifications to those
provisions for the discrete purposes of this new form of tenancy.

Chapter 3 — Tenant’s Right to Buy

Section 99 — Tenant’ sright to buy: removal of requirement to register

470.
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473.

Sections 24 to 28 of the 2003 Act require a tenant farmer with a 1991 Act tenancy
(as defined in section 1(4) of the 2003 Act) to apply to the Keeper of the Registers
of Scotland to register their interest in purchasing their holding in the Register of
Community Interestsin Land (“RCIL") before the tenant can exercise the pre-emptive
right to buy. The provisions in section 99 amend Part 2 of the 2003 Act to remove this
requirement for 1991 Act tenantsto pre-register in the RCIL ..

Section 99(2) of the Act repeal s sections 24 and 25 of the 2003 Act so that tenants will
no longer be required to register their interest in purchasing the land comprised in their
lease with the Keeper.

Subsection (4) amends section 26 of the 2003 Act so that the 1991 Act tenant is no
longer required to register interest in order to receive notice from the owner or creditor
of their intention to sell the land or part of it. It also removes the requirement on the
owner or creditor to inform the Keeper of their intention to sell the land or part of it. A
new subsection (3) isinserted after section 26(2) of the 2003 Act which defines“ tenant”
for the purpose of Part 2 of the 2003 Act as meaning multiple tenants where there
are multiple tenants and as not including a sub-tenant. This definition was previously
contained in section 25(2) of the 2003 Act, whichisrepealed by section 99(2) of the Act.

Subsection (6) amends section 28(1) and (3) of the 2003 Act by removing referencesto
land being registered under section 25. As section 25 isbeing repeal ed, these references
are no longer applicable.
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474.  Subsection (7) repeals section 29(7) of the 2003 Act, removing the requirement on the
tenant farmer to send acopy of any notice of intention to exercise theright to buy given
under section 31 to the Keeper.

Chapter 4 — Sale Where Landlord in Breach

Section 100 — Sale to tenant or third party where landlord in breach of order or
award

475.  Section 100 inserts a new Part 2A into the 2003 Act. This enables the tenant to apply
to the Land Court for an order for sale of the holding where the landlord is in breach
of obligations under the tenancy and this is affecting the tenant’s ability to farm in
accordance with the rules of good husbandry.

476.  Section 38A sets out the circumstances when the tenant can make an application to the
Land Court for order for sale.

477.  Subsections (1) and (2) of inserted section 38A provide that a tenant can apply to the
Land Court for an order for sale if the landlord has failed to comply with a previous
order by the Land Court under section 84(1)(b) of the 2003 Act to remedy a breach
of abligations to the tenant, or failed to comply with an equivalent arbitral award. The
breach in question must be material and the landlord must not have complied with the
order or award by the date specified.

478.  Inserted section 38A(4) states that the tenant must give notice of the application for the
order for sale to the landlord and to any creditor who holds a heritable security over
an interest in the land and to anyone else that the Scottish Ministers may prescribe by
regulations.

479.  Section 38A(5) states that, where a tenant acquired the pre-emptive right to buy under
section 28 of the 2003 Act and this right to buy was subsequently extinguished, the
tenant may not apply for an order for sale until after the period of 12 months has el apsed
from the date the right to buy was extinguished.

480. Inserted section 38B sets out the test which the Land Court is to apply when deciding
an application for an order for sale.

481.  Subsection (1) of section 38B providesthat if thelandlord hasfailed to comply with the
order or award issued by the Land Court, then the Land Court has the power to order
thesaeif it issatisfied that the breach is material; that the order or award has not been
complied with within the specified period; that the breach is substantially and adversely
affecting the tenant’s ability to farm in accordance with the rules of good husbandry;
that greater hardship would be caused by not making the order than by making it; and
that in all circumstances the order for sale is appropriate.

482.  Subsection (2) of section 38B provides the Land Court with the power to make an
order for sale despite the fact that the owner has a legal incapacity or disability (for
instance, minority or amental disorder) that would affect the owner’ s ability to transfer
ownership.

483.  Subsection (3) states that where the owner is aready obliged to transfer ownership
to a person other than the tenant — for example, where missives have already been
concluded for the sale of the land — the Land Court may not make an order for sale.
However, the Land Court can make the order for sale where the transfer is one set out
in subsection (4) and where this transfer is or forms part of a scheme or arrangement,
or a series of transfers, and the main purpose or effect of which, or one of the main
purposes or effects, is the avoidance of the making of an order for sale. The transfers
set out in subsection (4) are: if the transfer is not for value; if the transfer is between
spouses after they have ceased living together; if the transfer is between companiesin
the same group; if the transfer is as a result of assumption, resignation or death of one
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or more of the partnersin a partnership, or the assumption, resignation or death of one
or more of the trustees of atrust.

Subsection (5) stateswhen it is considered that companies form part of the same group
for the purposes of subsection (4)(c).

Subsection (6) states that the Land Court must give notice of the order for sale to the
K eeper of the Registers of Scotland, thelandlord, the owner, any creditor, and any other
person whom the Scottish Ministers may prescribe by regulations.

Subsection (7) states that the definition of good husbandry, for the purposes of
subsection (1)(b), isin schedule 6 of the Agriculture (Scotland) Act 1948.

Subsection (8) defines owner in this new Part of the 2003 Act as including personsin
whom the land is vested for insolvency and for other purposes listed in paragraph (a),
or for the purposes for which a person would be appointed as a judicial factor, under

paragraph ().

Inserted section 38C providesthe Scottish Ministerswith the power to make regul ations
prohibiting the transfer of ownership of the land which has been subject to an order
for sale by the Land Court. These regulations may specify, among other things, exactly
what transfers or dealings are allowable and which are prohibited, who is prohibited
and for what period; and may aso make provision for the inclusion and the removal of
certain information in the deeds relating to the land.

Section 38D (1) providesthat when an order for sale has been made by the Land Couirt,
any pre-emption, redemption or reversion rights or any other rights deriving from any
other option to purchase, exercisable over the land to which the order for sale relates,
will be suspended from the date when the Land Court makesthe order. Theserightswill
be revived when the transfer of theland is completed, or if the transfer is not completed
before the end of the period set out in subsection (2) — or, if the order for sale ceasesto
have effect, on the end of that period, or on the order ceasing to have effect, whichever
occursfirst. Subsections(4) and (5) of section 38D givethe Scottish Ministersthe power
to make regulations to further provide for the suspension and revival of other rights
in or over land in respect of which an order for sale has been made. The regulations
may among other things specify the rights to which the regulations do and don’t apply,
the period that these rights are suspended for and the circumstances in which therights
arerevived.

Section 38E(1) providesthat, where the Land Court has ordered the sale of theland and
where an appeal by the owner has been brought and dismissed, or the period in which
to lodge an appeal has elapsed, the tenant has the right to buy the land.

Subsections (2) and (3) state that the tenant must give notice of intention to buy the
land to the following people: the owner, the Land Court and the Keeper of the Registers
of Scotland.

Subsection (4) states that this notice must be given within 28 days of the day after the
appeal was dismissed or the day after the last day on which an appeal could be lodged.

Subsections (5) and (6) state that, if at any stage the tenant decides not to proceed with
the purchase, notice must be given to the same group of people listed above. If the
tenant does not give notice of intention to purchase within 28 days or if noticeis given
that the tenant does not wish to proceed, the tenant’ s right to buy is extinguished.

Inserted section 38F outlines the procedure for the tenant buying the land.

Subsection (2) requires the tenant to make an offer to buy the land at a price agreed
between the tenant and the seller, or where no such agreement is available, at either the
price assessed by an independent valuer or the price determined by an appeal against
such an independent valuation. The tenant is not under any obligation to buy, if the
parties do not agree on price or do not wish to appeal against the valuation. Under these
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circumstances the tenant should give notice that they do not want to proceed with the
purchase as specified under section 38E(5).

Subsections (3) and (4) state that the offer must specify the date of entry and the date
of payment of the price, and when these dates should occur.

Subsection (5) states that the offer to buy may aso include any conditions which are
necessary or expedient to achieve completion of the transfer of the land.

Subsection (6) places an obligation on the seller to provide the tenant with the deeds
and other documents that the tenant needs to complete title and transfer ownership of
the land; and a consequent obligation to transfer title.

Inserted section 38G makes provision for the process for the appointment of the valuer
and valuation of the land where the tenant and the landlord cannot agree a price.

Sections 33 to 36 of the 2003 A ct deal with the appointment of avaluer and thevaluation
proceduresin relation to atenant’ sright to buy under Part 2 of that Act. These sections
will apply, subject to certain modifications set out in section 38G, when the Land Court
orders sale of the land, as outlined in inserted section 38B and the tenant exercises the
right to buy.

Section 33 of the 2003 Act provides for the appointment of a valuer where a price is
not agreed between alandlord and a tenant, section 34 provides for the procedure for
the valuation of the land, and section 35 covers specia provision where the buyer is
ageneral partner in alimited partnership. These provisions will apply when the court
orders sale of the land, with slight modifications as outlined in section 38G(2)(a) to (c).
In particular section 33(5), which provides for the requirement of two valuers and an
oversman, does not apply here.

Section 36 of the 2003 Act contains further provisions for valuation procedures and
these are to apply when the court orders sale of the land, with modifications as outlined
in subsection (2)(d). A new subsection is inserted after section 36(6) which states that,
if the Land Court has made an order requiring the seller to complete the sale and the
seller complies with this order but the tenant does not proceed with the purchase, the
tenant isthen liablefor any expenses of the valuer met by the seller under section 36(5).

Section 37 of the 2003 Act, regarding appeals to the Lands Tribunal against valuation,
and section 38, regarding referral of certain matters by the Lands Tribunal to the Land
Court, apply when the court orders sale of the land, with modifications.

Inserted section 38H sets out the procedure if aseller failsto complete atransaction to
transfer ownership of the land.

Subsections (1) and (2) provide that, if the seller has not, within the period fixed
or agreed, supplied the tenant with the documents necessary to enable the tenant to
complete the transfer of ownership, or has not concluded the missives or taken all the
steps which the seller could reasonably have taken to conclude the missives, the tenant
may under subsection (3) apply to the Land Court for an order directing the seller to
carry out the necessary actions required to complete the sale, within such period asis
specified by the order.

Subsection (4) provides the Land Court with the power to authorise its principal clerk
to complete and deliver the necessary documents to enable the transfer of ownership if
the seller does not comply with the order to conclude missives or transfer the ownership
of land.

Inserted section 38l sets out the procedure if atenant fails to complete a transaction to
transfer ownership.

Subsections (1) and (2) provide that, if a tenant has not, within the period fixed or
agreed, concluded the missives or taken all the steps which the tenant could reasonably
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have taken in the time available to conclude the missives, the seller may under
subsection (3) apply to the Land Court for an order directing the tenant to carry out
the necessary actions required to complete the sale within such period as is specified
by the order.

Subsection (4) provides that the tenant’ s right to buy is extinguished if the tenant fails
to comply with an order by the Land Court to take the necessary steps to complete the
transfer of ownership. Alternatively, if the Land Court has not issued an order for either
party to conclude missives and they have not been concluded, either within a 12 month
period from when the tenant first gave notice of intention to buy or within the extended
period granted by the Land Court in response to an application by the tenant, then the
tenant’ s right to buy would also be extinguished.

Inserted section 38J sets out the procedure for completion of sale to the tenant

Subsections (1) and (2) state that the price to be paid for the land should be made by
the“final settlement date”, which is adate that has been agreed or specified by an order
of the Land Court.

Subsection (3) statesthat if, on thefinal settlement date, the seller isnot ableto transfer
ownership of the land to the tenant, the price, or the sum fixed by the valuer, is to be
entrusted to the Land Court, until either title is transferred, or the tenant gives notice
that the tenant does not want to proceed with the transaction, or the Land Court orders
itsrelease.

Subsection (4) providesthat, if the tenant has not paid the price for the land by the final
settlement date, then the right to buy is extinguished except in circumstances where the
seller has been unable to transfer title to the tenant by the fina settlement date.

Subsection (5) provides that any security that burdened the land prior to the transfer of
ownership to thetenant ceasesto have effect after thetransfer of ownership has occurred
and titleto the land isregistered in the Land Register of Scotland.

Subsections(7) and (8) providethat the tenant isrequired to pay any outstanding amount
dueto any creditors who have an interest in the land, and this amount will be deducted
from the price the tenant givesto the seller.

Subsection (9) providesthat the validity of atitle passed to atenant under new Part 2A
is unaffected by any legal incapacity or disability of the previous owner.

Inserted section 38K sets out the effect of extinguishing the right to buy.

Where the tenant’ s right to buy is extinguished under the new order for sale provisions,
the tenant may exercise the pre-emptive right to buy under section 28 of the 2003 Act,
providing that 12 months has elapsed since the right to buy is extinguished under the
new order for sale provisions.

Inserted section 38L outlinesthe circumstancesin which saleto athird party may arise.

Subsections (1), (2) and (3) provide that, where a tenant’s right to buy has been
extinguished, the tenant may within 28 days of that date make an application to the
Land Court to order sale of the land on the open market.

Subsection (4) requires the tenant to give notice of the application for sale to the owner,
any creditor with aninterest in theland and any other personsthat the Scottish Ministers
prescribe by regulations.

Subsection (5) gives the Land Court the power, upon consideration of all the
circumstances, to vary order the sale to allow sale of the land on the open market.

Subsection (6) states that the original order for sale ceases to have effect where no
application has been made by the tenant under subsection (2) for the Land Court to
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vary the order for sale to alow sale of the land on the open market, or where such an
application has been made and is refused by the Land Court.

Inserted section 38M outlines the procedure for sale to athird party.

Subsection (1) enables the Scottish Ministers to make further provision by regulations
about the sale of land on the open market to athird party. These regulations could make
provision to prevent the sale of the land on the open market to the tenant or a family
member of either the tenant or the landlord. Subsection (2) sets out alist of the matters
that these regulations may make provision for.

Inserted section 38N sets out certain restrictions on notices to quit for a period of 10
years following the sale of the land to athird party.

Subsection (3)(a) prevents the landlord from issuing an incontestable notice to quit in
the two circumstances set out in section 22(2)(a) and (b) of the 1991 Act. Thefirst is
where the notice to quit relates to permanent pasture which has traditionally been let
annually for seasonal grazing or kept in the landlord’ s possession and which has been
let for a definite and limited period as arable land. The second circumstance is where
the notice to quit is given on the ground that the land is required for a use, other than
agriculture, for which planning permission requiresto be obtained or has been obtained.

Subsection (3)(b) modifies theincontestable notice to quit provision in section 22(2)(c)
of the 1991 Act so that an incontestable notice to quit is possible where the Land Couirt,
on an application by the new landlord, grants a certificate of bad husbandry.

Subsection (5) inserts new subsections into section 26 of the 1991 Act to provide that
where the tenant’s failure to farm in accordance with the rules of good husbandry is
attributable to a material breach of the former landlord’s obligations, which were the
basis for the sale order, then no certificate of bad husbandry can be given.

Subsection (6) amends section 43 of the 1991 Act to provide that if a notice to quit on
the permanent pasture ground is upheld by the Land Court then compensation continues
not to be payable for disturbance of that.

Inserted section 380 makes provision for payment by the tenant or third party who has
bought the land to the former owner where the land is sold within 10 years.

Subsections (1) and (2) provide that if, before the end of 10 years after acquiring the
land following an order for sale by the Land Court, the tenant or third party who bought
the land on the open market (the original buyer) sellsthe land on at a price higher than
the price paid to the person from whom the land was bought (the original seller), then
the original buyer must pay to the original seller a proportion of the difference between
what the original buyer paid the original seller for the land and the price at which the
original buyer subsequently sellsthe land.

Subsection (3) sets out what the proportion of the difference that must be paid to the
original seller should be. This percentage varies depending at what stage within the 10
year period the land is sold.

Subsection (4) providesthe Scottish Ministerswith the power to make further provision
by regulations about the amount that the original buyer must make to the original seller.
Subsection (5) makes it clear that this includes circumstances where only part of the
land bought under the order for sale is subsequently sold or circumstances where no
payment at all is required. The regulations may also exclude from this “claw-back”
calculation any increase in the value of the land, as subsequently sold, which is due to
specified factors: for instance, improvements which were carried out by the tenant.

Inserted section 38P sets out compensation provisions.

Subsection (1) provides that any person who has incurred aloss or expense as a result
of complying with their obligations under Part 2A of the 2003 Act (as inserted by
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section 100 of thisAct), or asaresult of thefailure of thetenant to compl etethe purchase
after giving notice of intention to buy theland, is entitled to recover compensation from
the Scottish Ministers.

Subsection (2) provides the Scottish Ministers with the power to make, by regulations,
provision about, among other things, what losses and expenses will be covered by the
compensation provisions and the amount of compensation payable.

Subsection (3) provides for a reference to be made to the Lands Tribunal for Scotland
on whether and what amount of compensation is payable.

Chapter 5 — Rent Review

1991 Act tenancies; rent review

539.

540.

541.
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546.
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548.

549.
550.

551.

Section 13 of the 1991 Act provides the basis for the fixing of rent for a 1991 Act
tenancy (as defined in section 1(4) of the 2003 Act).

Section 101 amends section 13 of the 1991 Act by introducing anew schedule, schedule
1A of the 1991 Act, which sets out the new rent review procedures for 1991 Act
tenancies.

Paragraph 1 of schedule 1A sets out the initiation process of the rent review notice.

Sub-paragraphs (1) and (2) set out that the notice must bein writing and can beinitiated
by either the tenant or the landlord.

Sub-paragraph (3) states that anotice initiating areview of rent iscalled a*“rent review
notice”.

Sub-paragraph (4) states that the provisions are applicable to all 1991 Act tenancies.
Thisisany lease of an agricultural holding which was entered into before 27 November
2003, the date of the commencement of section 1 of the 2003 Act, or which was entered
into in writing on or after that date but prior to the commencement of the tenancy and
which expresdy states that the 1991 Act isto apply in relation to the tenancy.

Paragraph 2 of schedule 1A sets out provisions for the form and content of the rent
review notice.

Sub-paragraph (1) sets out the information that is required in the rent review notice,
being the names and designations of the parties, the name and address of the holding,
the current and proposed rent payable. The rent review notice also sets out the “rent
agreement date” which is the date by which the landlord and tenant must agree the
rent. Sub-paragraph (2) provides that the rent review notice must be accompanied by
information in writing which explains how the proposed rental figure was cal cul ated.

Sub-paragraph (3)(a) sets out that the rent agreement date cannot fall earlier than 12
months or later than two years from the date on which the rent review notice is served.

Sub-paragraph (4) creates a power for the Scottish Ministers, by regulations, to make
further provision about the form and content of rent review notices and the information
that must or may accompany them.

Paragraph 3 of schedule 1A providesdetailsaround the timing of the rent review notice.

Sub-paragraph (1) provides that a rent review notice can be served only if the rent
agreement date is three years after the beginning of the tenancy; three years after the
date from which any previous variation in rent took effect; and three years after the date
of any ruling by the Land Court that the rent should remain unchanged.

Sub-paragraph (2) lists a number of exceptions where a rent review can take place
within three years from a date on which a previous variation in rent took effect. These
are variations of rent under section 14, 15(1) or 31 of the 1991 Act. It also includes:
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variations arising either under the exercise or revocation of an option to tax under
schedule 10 of the Vaue Added Tax Act 1994 or from a change in the rate of value
added tax applicableto grants of interestsin or rights over land in respect of which such
an option has effect.

Paragraph 4 of schedule 1A details the circumstances when arent review notice can be
withdrawn. When anotice has been served and no agreement has been reached between
the parties asto the new rent payable, and the Land Court has not made a determination
as to what rent is payable, then the person who served the rent review notice may
withdraw it, but only with the consent of the other party.

Paragraph 5 of schedule 1A statesthat arent review notice ceases to have effect on the
earliest of the following: the date it is withdrawn; the date the parties reach agreement
asto rent payable; the day after the rent agreement dateif thereisno referral madeto the
Land Court or, if areferral is made to the Land Court, the date on which it determines
what the rent payable should be.

Paragraph 6 of schedule 1A providesfor the ability of partiesto refer the determination
of the rent to the Land Court after arent review natice has been issued and where they
cannot reach agreement.

Sub-paragraphs (2) and (3) state that either party can refer the matter to the Land Court
upon receipt of the rent review notice but may not do so after the rent agreement date.

Paragraph 7 of schedule 1A sets out the powers of the Land Court upon referral by
either the tenant or landlord for determination of the rent.

Sub-paragraph (2) states that upon referral to the Land Court, a determination can be
made to either vary the rent payable or leave it unchanged.

Sub-paragraph (3) setsout the new rent review test whereby the Land Court determines
afair rent taking account of all the circumstances.

Sub-paragraph (4) sets out the specific factors that the Land Court must have regard to
when determining the fair rent for the holding. These are the productive capacity of the
holding, the rent at which surplus residential accommodation might be let on the open
market, and the rent at which the landlord’ s fixed equipment and land, used for non-
agricultural purposes, might be let on the open market.

Paragraph 8 states that the rent agreed by the tenant and the landlord, or as determined
by the Land Court, if relevant, takes effect from the rent agreement date.

Paragraph 9 of schedule 1A creates a power for the Scottish Ministers, by regulations,
to make further provision about how productive capacity isto be determined and which
information should be provided to the Land Court to make such determination. These
regulations are subject to the affirmative procedure.

Paragraph 10 of schedule 1A provides further detail on the definition of the surplus
residential accommaodation on the holding and what the Land Court needs to consider
when determining it.

Sub-paragraph (1) states that residential accommodation on the holding is considered
surplusif it exceeds the accommodation required for the standard labour requirement
(“SLR") of the holding.

Sub-paragraph (6) provides a power for the Scottish Ministers, by regulations, to make
provision about the SLR of the holding, including how the SLR isto be determined and
what information is required from the parties to enable the Land Court to do this. These
regulations are subject to the affirmative procedure.

Sub-paragraph (2) statesthat in determining whether the accommodation is surplus, the
Land Court may take into account whether the SLR varies (to take account of seasonal
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workers for example), and must disregard both the sole farmhouse occupied by the
tenant and any accommodation that the tenant is prohibited from subletting, subject to

sub-paragraph (3).

Sub-paragraph (3) provides that where, in the face of a prohibition against sub-letting,
atenant has relied on section 39(3) of the 2003 Act to sublet the accommodation then
such accommodation may be considered to be surplus accommodation by the Land
Court, notwithstanding the prohibition.

Sub-paragraph (4) providesthat, when having regard to the open market rent for surplus
accommodation for the purposes of assessing fair rent, the Land Court must take into
account all the circumstances including the condition and location of the property.
It must also take into account whether the accommodation is occupied by a retired
agricultural worker at a rent that is lower than what the open market rent for that
accommodation would otherwise be. Where the accommodation isnot currently let, the
Land Court must disregard this fact.

Sub-paragraph (5) setsout that if, when determining fair rent, the Land Court hasregard
to the open market rent for surplus accommodation under paragraph 7(4)(b), then such
accommodation is not also to be taken into account as fixed equipment or land under

paragraph 7(4)(c).

Paragraph 11 of schedule 1A provides that, for the purposes of determining the open
market rent for any surplus residential accommodation or any fixed equipment or land
used for diversification for rent calculation purposes, “open market rent” means that
which would be expected in an open market between awilling landlord and a willing
tenant.

Paragraph 12 of schedule 1A givesthe Land Court the power to phase in the rent over
a 3 year period if the new rent is to be 30% or more higher, or 30% or more lower,
than the current rent payable (the “original rent”) and it considers that full payment of
the rental increase or decrease would cause undue hardship to either the tenant or the
landlord. For example, a phasing in of arental increase would work as follows (if X is
the difference between the new rent and the original rent)—

Year 1 —original rent plus 1/3 of X
Year 2—origina rent plus 2/3 of X
Year 3—new rent (i.e. current rent plus X).

A phasing in of arental decrease would work asfollows (if X isthe difference between
the original rent and the new rent)—

Year 1—original rent less 1/3 of X
Year 2—original rent less 2/3 of X

Year 3—new rent (i.e. current rent less X).

Limited duration tenancies, modern limited duration tenancies and repairing
tenancies: rent review

Section 102 — Limited duration tenancies, modern limited duration tenancies and
repairing tenancies: rent review

571.

572.

Section 9 of the 2003 Act provides the basis for the fixing of rent for an LDT. Section
83 amends section 9 of the 2003 Act inrelation to rent reviewsfor LDTs and a so makes
provision for the new letting vehicles MLDTs and repairing tenancies.

Subsection (2) amends section 9(A1) and (1) of the 2003 Act by including provision
for MLDTsand, in relation to section 9(A1), repairing tenancies. The effect is that for
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both these new tenancies, aswell asLDTs, apurported term of the lease that states that
arent review may only be initiated by the landlord, or which states that the rent can
only beincreased, isvoid. For MLDTSs, where the lease makes no provision for review
of rent, then therent dueisto be reviewed and determined in accordance with section 9.

Subsection (2) also inserts new subsection (1A) into section 9 of the 2003 Act and this
states that the rent payable under arepairing tenancy isto be reviewed and determined
in accordance with section 9.

Subsections (2) to (8) of section 9 are replaced with new subsections (2), (3) and (4)
by section 102(2)(c) of the Act. These state that the notice to review rent is called the
“rent review notice” and can be initiated by either the landlord or the tenant in writing.

Subsection (3) inserts new sections 9A to 9C, after section 9, which set out the new rent
review proceduresfor LDTsand MLDTs and repairing tenancies.

Inserted section 9A sets out requirements for the form and content of the rent review
notice. Subsection (1) providesthat the rent review notice must be dated and sets out the
information that isrequired in the rent review notice, being the names and designations
of the parties, the name and address of the land, the current and proposed rent payable,
and the date by which the landlord and tenant must agree the rent (“rent agreement
date”).

Subsection (2) providesthat the rent review notice must be accompanied by information
in writing which explains how the proposed rental figure was cal cul ated.

Subsection (3) provides a power for the Scottish Ministers, by regulations, to
make further provision about the form and content of rent review notices and the
information that must or may accompany them. These regulations are subject to
negative parliamentary procedure.

Inserted section 9B sets out how the rent is to be determined.

Subsection (1) states that, on review, the rent payable is the fair rent for the tenancy
taking account of al the circumstances and having particular regard to the productive
capacity of the land, the rent at which surplus residential accommodation might be let,
and the rent at which the landlord’s fixed equipment or land which is used for non-
agricultural purposes might be let.

Subsection (2) provides that for the purposes of determining the open market rent
for any surplus residential accommodation or any fixed equipment or land used for
diversification for rent calculation purposes, “open market rent” means that which
would be expected in an open market by awilling landlord to awilling tenant.

Subsection (3) contains a power for the Scottish Ministers, by regulations, to make
further provision about the productive capacity of land, including how it is to be
calculated. These regulations are subject to affirmative parliamentary procedure.

Subsection (4) states that the rent determined isto be payable from the “rent agreement
date” (as defined in section 9A(1)(e)).

Inserted section 9C explains what is meant by surplus residential accommodation and
how thisisto be determined.

Subsection (1) states that residential accommodation on land comprised in the lease
of an LDT, an MLDT or a repairing tenancy is considered surplus if it exceeds the
accommodation required for the standard labour requirement (SLR) of the land.

Subsection (2) states that in determining whether the accommodation is surplus,
consideration may be given as to whether the SLR varies (to take account of seasonal
workers for example), and both the sole farmhouse occupied by the tenant and any
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accommodation that the tenant is prohibited from subletting by the terms of the lease
or otherwise (subject to subsection (3)) must be disregarded.

Subsection (3) provides that where, in the face of a prohibition against subletting, a
tenant has relied on section 39(3) of the 2003 Act to sublet the accommodation then
such accommaodation may be considered to be surplus accommodation notwithstanding
the prohibition on subletting.

Subsection (4) provides that, when having regard to the open market rent for surplus
accommodation for the purposes of assessing the fair rent, account must be taken of
all the circumstances including the condition and location of the property. Where the
accommodation is occupied by aretired agricultural worker at arent that islower than
what the open market rent for that accommodation would otherwise be, then this should
also be taken into account. Where the accommodation is not currently let, this must be
disregarded.

Subsection (5) provides that if, when determining fair rent, regard is given to the
open market rent for surplus accommodation under section 9B(1)(b), then such
accommodation is not also to be taken into account as fixed equipment or land under
section 9B(1)(c).

Subsection (6) provides a power for the Scottish Ministers, by regulations, to make
provision about the standard labour requirement of land comprised in the lease of an
LDT, an MLDT or arepairing tenancy, including how the SLR is to be determined.
These regulations are subject to affirmative parliamentary procedure.

Chapter 6 — Assignation of and Succession to Agricultural Tenancies

Assignation

Section 103 — Assignation of 1991 Act tenancies

591.

592.

593.

594.

Section 103 makes provision about the persons to whom a 1991 Act tenancy may be
assigned.

Section 10A of the 1991 Act makes provision for the assignation of 1991 Act tenancies.
Under the current legislation, the tenant can assign the tenancy to any of the persons
who would be entitled to succeed to the tenant’s estate on intestacy by virtue of the
Succession (Scotland) Act 1964.

Section 103 amends section 10A of the 1991 Act by inserting a new subsection (1A),
which extends the class of person that a tenancy can be assigned to. Subsection (3) of
section 103 sets out the people to whom, under the new subsection (1A), the tenant
can assign the tenancy. Those that are aready entitled to be assigned the tenancy under
the Succession Act as mentioned above still remain so, including cousins of the tenant.
However, this Act extends the right to a number of additional people as set out in
subsection (1A)(b) to (n).

Currently, under section 10A(3), the landlord can withhold consent to the proposed
assigneg, if there are reasonable grounds for doing so. Section 103(5) and (6) of the
Act amends section 10A of the 1991 Act so that, while the landlord can still withhold
consent for a person who is not a near relative if there are reasonable grounds, the Act
limitsthe groundsfor objecting to anear relative. Theinserted subsection (3A) removes
reasonable grounds as a valid reason for objection so that the only grounds on which a
landlord can withhold consent to assignation to a near relative are the following: that
the person is not of good character, that the person does not have sufficient resources
to enable the person to farm the holding efficiently, or that the person does not have
adequatetraining or expertisein agriculture to enablethe person to farm with reasonable
efficiency.
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The inserted subsection (3B) provides that this |ast ground of objection does not apply
where the person is engaged or intending to enrol, within aspecified period, in acourse
of relevant agricultural training that must be completed within four years of the date
notice was given of the intention to assign. That person is also required to have made
arrangements for the holding to be farmed efficiently while the person completes the
course.

Subsection (6) inserts a new subsection (6) into section 10A of the 1991 Act to define
“near relative” for the purposes of new subsections (3A) and (3B).

Section 104 — Assignation of limited duration tenancies

597.

598.

599.

600.
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Subsection (2) amends section 7 of the 2003 Act by inserting new subsections (3A),
(3B) and (5A).

Currently, under section 7(3), the landlord can withhold consent to the proposed
assignee of an LDT if there are reasonable grounds for doing so.

Section 104(2) amends section 7 of the 2003 Act so that, while the landlord can till
withhold consent for a person who isnot anear relativeif there are reasonable grounds,
the Act limits the grounds for objecting to anear relative. The inserted subsection (3A)
removes reasonable grounds as a valid reason for objection so that the only grounds
on which a landlord can withhold consent to assignation to a near relative are the
following: that the person is not of good character, that the person does not have
sufficient resources to enable the person to farm the holding efficiently, or that the
person does not have adequate training or expertise in agriculture to enable the person
to farm with reasonable efficiency.

The inserted subsection (3B) provides that this|ast ground of objection does not apply
where the person is engaged or intending to enrol, within aspecified period, in acourse
of relevant agricultural training that must be completed within four years of the date
notice was given of the intention to assign. The person is also required to have made
arrangements for the holding to be farmed efficiently while the person completes the
course.

Section 104(2)(c) inserts a new subsection (5A) into section 7 which defines “near
relative” for the purposes of new subsections (3A) and (3B).

Section 105 — Assignation of modern limited duration tenancies

602.

603.

604.

605.

606.

Section 105 amends the 2003 Act by making provision for the assignation of MLDTS,
inserting a new section 7B into the 2003 Act.

Subsection (1) of the inserted section 7B provides for an assignation of an MLDT
tenancy if the landlord provides consent after receiving written notice from the tenant.

Subsection (2) provides that the tenant must provide the landlord with written notice of
intentionto assign an MLDT. The notice must contain details of the proposed assignee,
the terms of the assignation and the date from which it isto take effect.

Subsections (3) and (4) provide that if the proposed assignee is not a near relative,
then the landlord can withhold consent on any reasonable grounds. If the proposed
assignee is a near relative then the landlord's grounds for objection are limited to
three circumstances. These are the following: that the person is not of good character,
that the person does not have sufficient resources to enable the person to farm the
holding efficiently, and that the person does not have adequate training or expertisein
agriculture to enable the person to farm with reasonabl e efficiency.

Subsection (5) provides that this last ground of objection does not apply where the
personisengaged or intending to enrol, within aspecified period, in acourse of relevant
agricultural training that must be completed within four years. The person is aso
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required to have made arrangements for the holding to be farmed efficiently while the
person compl etes the course.

Subsection (6) requires the landlord to give written notice to the tenant indicating
withholding of consent within 30 days of receiving the tenant’s notice of intention to
assign. If no such notice is provided by the landlord, it is taken that consent has been
given.

Subsection (7) defines “ good husbandry” by reference to schedule 6 of the Agriculture
(Scotland) Act 1948.

Subsection (8) defines “near relative” of the tenant for the purposes of subsection (4).

Section 106 — Assignation of repairing tenancies

610.

611.

612.

613.

614.

615.

616.

617.

Section 106 makes provision for the assignation of repairing tenancies by inserting a
new section 7D into the 2003 Act.

Subsections (1) to (6) of new section 7D make provision about assignation of arepairing
tenancy during the repairing period, as defined in new subsection 5C of the 2003 Act.
Under subsection (1) the tenant may assign the tenancy if the landlord provides consent
after receiving notice from the tenant in accordance with subsection (2).

Subsection (2) provides that the tenant must provide the landlord with written notice of
intention to assign arepairing tenancy. The notice must contain details of the proposed
assignee, the terms of the proposed assignation and the date from which it is to take
effect.

Subsection (3) providesthat thelandlord can withhold consent to the proposed assignee
during therepairing period if there are reasonable groundsfor doing so. In particul ar, the
landlord may withhold consent if they are not satisfied that the proposed assignee would
have the ability to pay the rent. They can also withhold consent if they are not satisfied
that the proposed assignee would have the financial resources or skills or experience
necessary to bring the land up to a standard where it could be farmed in accordance
with the rules of good husbandry after the repairing period.

Subsection (4) provides that this last ground of objection (on skills or experience
required) does not apply where the proposed assignee is engaged or intending to enrol,
within a specified period, in a course of relevant agricultural training that must be
completed within four years. The proposed assignee must also have made arrangements
for the holding to be farmed efficiently while the course is compl eted.

Subsection (5) requires the landlord to give written notice to the tenant indicating
withholding of consent within 30 days of receiving the tenant’s notice of intention to
assign. If no such notice is provided by the landlord, it is taken that consent has been
given.

Subsection (6) defines“good husbandry” by reference to schedule 6 of the Agriculture
(Scotland) Act 1948.

At the end of the repairing period, subsection (7) providesthat the provisions contained
in new section 7B of the 2003 Act, pertaining to the assignation of an MLDT, apply to
the assignation of arepairing tenancy.

Succession

Section 107 — Bequest of 1991 Act tenancies

618.

Section 11 of the 1991 Act sets out the procedure for bequest of 1991 Act tenancies,
including entitlement and procedure for the landlord to object to the bequest. Under the
current legidation, the tenant can begqueath the tenancy to any of the personswho would
be entitled to succeed to their estate on intestacy by virtue of the Succession (Scotland)
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Act 1964 and to the tenant’ s son or daughter-in-law. Section 107 amends section 11 by
inserting a new subsection (1A), which expands the class of persons who are entitled
to be the beneficiary of a bequest.

Section 107 sets out the persons to whom the tenant, under the new subsection (1A),
can bequeath the tenancy. Those that are already entitled to be the beneficiary under the
Succession Act as mentioned above still remain so, asdo the tenant’ s son and daughter-
in-law. However, this right has been extended to a number of additional people as set
out in subsection (1A)(c) to (n).

Section 108 — Limited duration tenancies, modern limited duration tenancies and
repairing tenancies. succession

620.

621.

622.

Section 108 outlines the provisions for succession to LDTs, MLDTs and repairing
tenancies.

Subsection (1) amends section 16 of the Succession (Scotland) Act 1964 to make
provision for the new letting vehicles, MLDTs and repairing tenancies.

Subsection (3) amends section 21 of the 2003 Act, making provision for MLDTSs and
repairing tenancies by inserting a new subsection (1A) which expands the class of
persons who are entitled to be the beneficiary of a bequest of an LDT, an MLDT or
arepairing tenancy.

Landlord’s objection to tenant’s successor

Section 109 — Objection by landlord to legatee or acquirer on intestacy

623.
624.

625.

626.

627.

628.

629.

Section 109 sets out a new objection process by alandlord to alegatee or acquirer.

Section 11 of the 1991 Act sets out the provisions for bequest of leases for 1991 Act
tenancies, including the objection process. Section 12 of the 1991 Act outlinesthe right
of the landlord to object to an acquirer of alease under a1991 Act tenancy on intestacy.

Section 109 amends sections 11 and 12 of the 1991 Act by repealing the relevant
subsectionswhich deal with the objection processand by inserting, after section 12, new
sections 12A, 12B and 12C, which outline the procedures that the landlord is required
to follow if the landlord wishes to object to a legatee or an acquirer under a 1991 Act
tenancy.

Inserted section 12A outlines the procedure when the landlord is objecting to a near
relative (legatee or acquirer) of the deceased tenant. The Act limitsthe grounds that the
landlord has when objecting to a near relative.

Subsections (1) and (2) provide that, if alegatee or an acquirer who is a near relative of
the deceased tenant gives notice to the landlord of intention to take on the tenancy, the
landlord is entitled, within one month, to serve a counter-notice to that person stating
that the landlord objects to receiving the person as a tenant under the lease.

Subsection (3) states that the landlord’s grounds of objection to a near relative are
limited to three circumstances. The three grounds available to the landlord for objection
are: that the person is not of good character, that the person does not have sufficient
resources to enable the person to farm the holding efficiently, or that the person does
not have adequate training or expertise in agriculture to enable the person to farm with
reasonabl e efficiency.

Subsection (4) states that thislast ground of objection does not apply where the person
isengaged inacourse of relevant agricultural training, or will begin such training before
the end of the period of six months beginning with the date on which notice was given
to the landlord of the acquisition, and also states that the training must be completed
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within four years of that date. That person is also required to have made arrangements
for the holding to be farmed efficiently while the person completes the course.

Subsection (5) providesthat the landlord has one month after serving the counter-notice
to apply to the Land Court for an order, in the case of a legatee, declaring the bequest
to be null and void or, in the case of an acquirer, terminating the lease.

Subsection (6) states that, if any of the grounds of objection available to the landlord
are established to the satisfaction of the Land Court, the Court is required to make an
order, in the case of alegatee, declaring the bequest to be null and void and, in the case
of an acquirer, terminating the lease, effective from either Whitsunday or Martinmas,
as the court specifies.

Subsection (7) provides that, if the grounds of objection are not found, the Land Court
must make an order declaring that the legatee or the acquirer is the new tenant under
the lease and the lease is binding on the landlord from the date of death of the deceased
tenant.

Subsection (8) states that, where the landlord does not make such an application to the
Land Court within the one month period, the counter-notice becomes invalid and the
leaseisbinding on thelandlord and the |egatee or acquirer from the date of the deceased
tenant’ s death.

Section 12B sets out the procedure for objection by the landlord when the legatee or
the acquirer is not a near relative of the deceased tenant.

Subsections (1) and (2) providethat, if alegatee or an acquirer who isnot anear relative
of the deceased tenant gives noticeto thelandlord of intention to take on thetenancy, the
landlord is entitled, within one month, to serve a counter-notice to that person stating
that the landlord objectsto receiving the person as atenant under thelease. Thelandlord
has the power in the case of alegatee to declare the bequest to be null and void, and, in
the case of an acquirer, to terminate the lease with effect from Whitsunday or Martinmas
as the landlord specifies, but which must be at least one year and not more than two
years from the date of the counter-notice.

Subsection (3) provides that the legatee or acquirer may make an appeal to the Land
Court, within one month of receiving the counter-notice.

Subsections (4) and (5) state that if the legatee or acquirer can establish on any
reasonable ground, to the satisfaction of the Land Court, why the bequest should not
be null and void or why the lease should not be terminated, the Land Court must
make an order quashing the counter-notice. If not, the Land Court must make an order
confirming the counter-notice.

Inserted section 12C sets out supplementary provisions for landlord’ s objection.

Subsections (1) and (2) provide that the legatee or acquirer is to have possession of
the holding, pending the outcome of any objection by the landlord under section 12A
or 12B. The legatee or the acquirer must have received consent from the executor and
there must be no order from the Land Court directing otherwise.

Subsection (3) providesthat, in the case of alegatee, if the bequest is declared null and
void, the right to the lease isto be treated as part of the intestate estate of the deceased
tenant in accordance with the Succession (Scotland) Act 1964.

Subsection (4) provides that, in the case of an acquirer, if the lease is terminated, that
terminationisto betreated astermination of the acquirer’ stenancy of the holding for the
purposes of the compensation provisions in Parts 4 and 5 of the 1991 Act. Subsection
(5) also states that the acquirer is not entitled to compensation for disturbance.

Subsection (5) of section 109 of the Act repeals section 25 of the 1991 Act relating to
thetermination of tenanciesacquired by succession. Theability of the landlord to object

20



These notes relate to the Land Reform (Scotland) Act 2016
(asp 18) which received Royal Assent on 22 April 2016

to an incoming tenant who has succeeded to the tenancy on the death of the previous
tenant is replaced by the objection procedure in new sections 12A to 12B. Part 4 of
schedule 2 of the Act also contains other amendments and repeals consequential on
this change, including the repeal of schedule 2 of the 1991 Act (which contained the
grounds on which alandlord could object to a near relative under section 25).

Chapter 7 —Relinquishing and Assignation of 1991 Act Tenancies

Section 110- Tenant’s offer to relinquish 1991 Act tenancy

643.

645.

646.

647.

648.

649.

650.

651.

652.

Section 110 inserts a new Part 3A into the 1991 Act to provide for a process
whereby a 1991 Act tenant can relinquish their tenancy to the landlord in exchange for
compensation or, if the landlord does not buy them out, can assign the tenancy to anew
entrant or progressing farmer for the tenancy’s market value.

New section 32A of the 1991 Act sets out that the provisions of the new Part 3A areto
apply to those 1991 Act tenancies where the tenant wishesto quit the tenancy before the
date by which the tenancy could otherwise be brought to an end by notice of intention
to quit or, failing which, assign their tenancy as above.

Section 32B gives the Scottish Ministers power to make regulations to define a new
entrant and aprogressing farmer for the purposes of thisnew process. Theseregulations
are subject to negative parliamentary procedure.

Section 32C provides that atenant can serve the landlord with a“notice of intention to
relinquish”, which says that the tenant will relinquish the tenancy if the landlord pays
compensation as calculated under this new process (in section 32L). The tenant must
send a copy of the notice to the Tenant Farming Commissioner (established by Part 2
of the Act) at the same time as serving it on the landlord.

Section 32D enables Ministers to make regulations about the form and content
of notices of intention to relinquish. Subsection (2) gives examples of what these
regulations might cover. These regulations are subject to negative parliamentary
procedure.

Section 32E sets out circumstancesin which atenant may not serve anotice of intention
to relinquish. These include where the tenant has already served a notice of intention
to quit; where the tenant has not complied with written demands to pay rent or remedy
breaches; where the landlord has already served an incontestable notice to quit; and
where the landlord has served a contestable notice to quit that is still being considered
by the Land Court or has been consented to by the Land Court (or in equivalent appeal
situations).

Section 32F sets out some restrictions on a landlord’ s ability to issue a notice to quit
once the tenant has issued a notice of intention to relinquish. The restrictions apply
until the tenancy is terminated under Part 3A or until the window within which the
tenant can assign the tenancy under this Part has expired. A landlord may still issue an
incontestable notice to quit during this period on grounds that are due to failings on the
part of the tenant.

Section 32G, subsections (1) to (3) providethat within 14 daysof the noticetorelinquish
being served on the tenant, the Tenant Farming Commissioner must appoint a suitable
person to calculate the amount of compensation payable by the landlord to the tenant
as aresult of the tenant quitting their tenancy. Ministers may specify a different period
by regulations subject to negative parliamentary procedure.

Subsection (4) provides that the valuer who will calculate the compensation due to the
tenant must be suitably qualified and independent of both the tenant and the landlord.

Subsection (6) requires the Tenant Farming Commissioner to give written notice to the
tenant and the landlord of the name and address of the valuer appointed.
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Section 32H sets out the objection process in respect of the valuer appointed by the
Tenant Farming Commissioner.

Subsection (2) provides that either the tenant or the landlord may object to the valuer
on the grounds that the valuer is not independent of either party or does not have the
necessary qualifications, knowledge and experience to carry out the valuation.

Subsection (3) enables either the tenant or the landlord to apply to the Land
Court to appoint an alternative valuer to the one appointed by the Tenant Farming
Commissioner.

Subsection (4) statesthat either party has 14 days from the date of the Tenant Farming
Commissioner’ s notice under section 32G(6) and must state the ground of objection to
the valuer. They may propose the name of an alternative valuer in their application.

Subsection (5) and (6) state that the Land Court may reject the objection or appoint an
alternative valuer and that the Court’s decisionisfinal.

Section 32| statesthat thetenant isliablefor the costs of the valuer, whether thevaluer is
appointed by the Tenant Farming Commissioner or the Land Court. In cases where the
valuer has been appointed by the Tenant Farming Commissioner, and these expenses
have been met by the Commissioner, they are entitled to recover these expenses from
the tenant.

Section 32J sets out how the valuer must assess the value of the holding: the valuation
must include both the value of the land as if it was sold with vacant possession and the
value of the land as if it was sold with the sitting tenant. The valuer must also assess
the amount of compensation that would be due to the tenant at waygo, and the amount
of compensation that would be due to the landlord for dilapidations.

Subsection (2) sets out that in assessing the value of the land the valuer must have
regard to the value that would be likely to be agreed between areasonable seller and a
reasonable buyer and sets out a number of things that the valuer should and should not
take into account in calculating the valuation.

Subsection (5) enables Scottish Ministers by regulations to add, remove or vary the
description of a matter which the valuer must take account of or not take account
of, when assessing the value of the land. These regulations are subject to affirmative
parliamentary procedure.

Section 32K makes further provision on the valuation process, stating that for the
purposes of carrying out their work, the valuer may enter onto the land; make any
reasonable request of the landlord and tenant; and may invite them to make written
representations about the assessment.

Section 32L sets out the step-by-step cal culation for how the compensation payable by
the landlord to the tenant is to be assessed by the valuer, if the landlord accepts the
notice of intention to relinquish. This is: 50% of the difference in value between the
land if vacant and the land with the sitting tenant; plus the compensation the tenant
would be entitled to at waygo; minus any compensation the landlord is entitled to for
dilapidations.

Section 32M detail sthe “ notice of assessment” which the valuer must prepare and serve
on the landlord and tenant.

Subsections (1) and (2) provide that the valuer must compl ete the valuation within eight
weeks of being appointed and serve noticein writing to both the tenant and the landl ord.

Subsections (3) to (6) state that this notice of assessment must set out the findings of
the valuation including how the valuer arrived at the values and amounts stated, and
any other information which the valuer considers appropriate.
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Subsection (7) states that a copy of the naotice of assessment must be sent to the Tenant
Farming Commissioner.

Section 32N sets out the processfor appealing to the Lands Tribunal against thevaluer’s
assessment.

Subsections (1) and (2) state that either party may appeal to the Lands Tribunal against
anotice of assessment, stating what the grounds of appeal are, within 21 days of being
served the notice of assessment.

Subsection (3) states that the Lands Tribunal may reassess the value or amount of
compensation calculated by the valuer and may determine the amount payable by the
landlord to the tenant if the landlord were to accept the tenant’ s notice of intention to
relinquish.

Subsections (4) and (5) provide that as part of the appeal proceedings the following
people are entitled to be heard: the owner of the land, any creditors in standard
securities, and the valuer.

Subsections (6) and (7) state that the Lands Tribunal is to give written reasons for its
decision and that its decision isfinal.

Section 320 requires the Lands Tribunal to refer to the Land Court any issue of law
which arises during an appea which may competently be determined by that Court,
unlessit considers it inappropriate to make such areference.

Section 32P sets out the process for withdrawing a notice of intention to relinquish.

Subsections (1) and (2) allow atenant to withdraw their notice of intention to relinquish
a any time up until @) 35 days from the date the valuer provided their assessment, or
b) if either the tenant or landlord appealed the valuation, then 14 days from the Lands
Tribunal’s decision on the appeal.

Subsection (3) requiresthat in order to withdraw their notice of intention to relinquish,
the tenant must give written notice of such withdrawal to the landlord, and send copies
to the Tenant Farming Commissioner and to the valuer.

Subsection (4) provides that where the tenant withdraws their notice of intention
to relinquish, and a valuer has aready been appointed by the Tenant Farming
Commissioner, then the valuer’ s appointment comes to an end. If no valuer has been
appointed at the time of withdrawal then none need be appointed.

Section 32Q setsout the processinvolved where the landlord wishesto accept the notice
of intention to relinquish.

Subsections (2) to (7) specify that if the landlord wishes to proceed with buying out
the tenant’ s interest, they must send the tenant a “ notice of acceptance” within 28 days
of the expiry of the tenant’s option to withdraw the notice of intention to relinquish.
The notice, a copy of which must be sent to the Tenant Farming Commissioner, must
state that the landlord will pay the tenant the sum calculated by the valuer (or, as
the case may be, determined by the Lands Tribunal), which must be paid within six
months of the expiry of the tenant’s option to withdraw, in exchange for the tenant
quitting the tenancy. Under subsections (2)(b) and (5), the landlord must pay the
compensation within six months of the expiry of the tenant’s option to withdraw the
notice to relinquish.

Subsection (8) gives Ministers a power to make regulations about the form and
content of thelandlord’ s notice of acceptance. These regulations are subject to negative
parliamentary procedure.

Section 32R, subsections (1) and (2) provide that, if the landlord does not wish to buy
out the tenant’s interest, the landlord may serve the tenant a “notice of declinature”,

23


http://www.legislation.gov.uk/id/asp/2016/18/section/110/7
http://www.legislation.gov.uk/id/asp/2016/18/section/110/1
http://www.legislation.gov.uk/id/asp/2016/18/section/110/2
http://www.legislation.gov.uk/id/asp/2016/18/section/110/3
http://www.legislation.gov.uk/id/asp/2016/18/section/110/4
http://www.legislation.gov.uk/id/asp/2016/18/section/110/5
http://www.legislation.gov.uk/id/asp/2016/18/section/110/6
http://www.legislation.gov.uk/id/asp/2016/18/section/110/7
http://www.legislation.gov.uk/id/asp/2016/18/section/110/1
http://www.legislation.gov.uk/id/asp/2016/18/section/110/2
http://www.legislation.gov.uk/id/asp/2016/18/section/110/3
http://www.legislation.gov.uk/id/asp/2016/18/section/110/4
http://www.legislation.gov.uk/id/asp/2016/18/section/110/2
http://www.legislation.gov.uk/id/asp/2016/18/section/110/7
http://www.legislation.gov.uk/id/asp/2016/18/section/110/8

682.

683.

684.

685.
686.

687.

688.

689.

690.

691.

692.

These notes relate to the Land Reform (Scotland) Act 2016
(asp 18) which received Royal Assent on 22 April 2016

within 28 days of the expiry of the tenant’s option to withdraw the notice of intention
to relinquish.

Subsection (3) requires the landlord to send a copy of the notice to the Tenant Farming
Commissioner and the valuer, if appointed.

Subsection (4) states that following the serving of the notice of declinature, if avaluer
has been appointed, the valuer’s appointment comes to an end; and if none has been
appointed then none need be appointed.

Section 32S, subsections (1) and (2) enable the landlord to withdraw their notice of
acceptance within a specified period, by serving a “notice of withdrawal” in writing
to the tenant.

Subsection (3) requires the notice to be copied to the Tenant Farming Commissioner.

Subsection (4) providesthat if the landlord withdraws in this way the tenant is entitled
to recover from the landlord any loss or expense incurred because of action the tenant
took based on having received the landlord’ s notice of acceptance.

Section 32T provides that where the landlord does pay the compensation within six
months of the period specified in section 32P(5) then the tenancy comesto an end at the
end of that six-month period or on such earlier date as both parties agree. Subsection (3)
disapplies the notice to quit provisions of the 1991 Act here. Subsection (4) confirms
that any other compensation or payment to which the parties may be entitled that is not
mentioned in section 321(1)(b) is preserved despite the payment of the compensation
figure under section 32Q(2)(b).

Section 32U, subsections (1) and (2) state that if the landlord declines the notice to
relinquish, fails to accept it within the specified period, or accepts it and fails to pay
the compensation required within the specified period, then the tenant has one year to
assign the tenancy.

Section 32V appliessection 10A of the 1991 Act (which dealswith lifetime assignation)
with modifications for the particular circumstances of Part 3A. The modification of
subsection (3) of section 10A of the 1991 Act has the effect that the landlord may
withhold consent to the proposed assignee if the person is not a new entrant or
progressing in farming or on other reasonable grounds.

The modification comprised in subsection (3A) of section 10A provides that
‘reasonable grounds' include where the landlord is not satisfied that the proposed
assignee has the necessary financial resources, or the landlord is not satisfied that the
proposed assignee has the skills or experience needed, in order to farm the land in
accordance with the rules of good husbandry.

The modification comprised in subsection (3B) states that if the proposed assigneeisa
new entrant then the landlord cannot object on the ground that the proposed assignee
lacks skills or experience provided the new entrant is on, or shortly to begin, relevant
training, and hasarranged for theland to befarmed efficiently until they have completed
their training.

Section 32W sets out where the definitions of each of the key terms used in these
provisions can be found.

Section 111 — Tenant’ s offer to relinquish 1991 Act tenancy: consequential
modifications

693.

Section 111 makes consequential modifications to the 1991 and 2003 Acts in light
of new Part 3A of the 1991 Act. In particular, new section 74A is inserted into the
2003 Act by section 111(4) of the Act. This provides that the Scottish Ministers may
make regulations to disapply the new Part 3A process to tenants in certain types of
partnership, such as limited partnerships; to allow general partnersin certain types of

24


http://www.legislation.gov.uk/id/asp/2016/18/section/110/3
http://www.legislation.gov.uk/id/asp/2016/18/section/110/4
http://www.legislation.gov.uk/id/asp/2016/18/section/110/3
http://www.legislation.gov.uk/id/asp/2016/18/section/110/4
http://www.legislation.gov.uk/id/asp/2016/18/section/111
http://www.legislation.gov.uk/id/asp/2016/18/section/111

These notes relate to the Land Reform (Scotland) Act 2016
(asp 18) which received Royal Assent on 22 April 2016

limited partnership to betreated asif they were atenant under the new Part 3A process,
and to apply this new processto tenantsin certain types of partnership with appropriate
modifications. These regulations are subject to affirmative parliamentary procedure.

Chapter 8 — Compensation for Tenant’s I mprovements

Amnesty for tenant’simprovements

Section 112 — Amnesty for certain improvements by tenant

694.

695.

696.

697.

698.

699.

700.

701.

This Chapter provides for certain improvements carried out by the tenant of an
agricultural holding to be capable of attracting compensation at waygo in certain
circumstances notwithstanding historic anomalies. The duration of thisamnesty isthree
years from the date of section 112 coming into force. During the amnesty, a tenant
who intends to claim compensation at the end of the tenancy (at “waygo”) for certain
improvements which have been carried out may give notice of this to the landlord
in certain circumstances. A tenant may then be able to claim compensation at waygo
for that improvement despite a previous failure to meet certain statutory procedures
in relation to the improvement, or where paperwork showing that those procedures
were followed has been logt, if the landlord does not object to the amnesty notice or
if the Land Court considers that in all of the circumstancesit is just and equitable for
compensation to be payable for the improvement at waygo.

This Chapter also provides that a tenant and landlord may enter into an
agreement during the amnesty period that an improvement will attract compensation
a waygo despite certain previous failures to meet statutory procedures (see
section 117). Agreements can relate to improvements in relation to which amnesty
notices cannot be given aswell asto ones that can.

Section 112 sets out which improvements the amnesty may apply to. Subsection (1)
states that the provisions apply to relevant improvements for which atenant intends to
claim compensation under section 34 of the 1991 Act (1991 Act tenants) or section 45
of the 2003 Act (tenantsof SLDTs, LDTsor MLDTS).

Subsections (2) and (3) provide that a relevant improvement is a Part 1, Part 2 or
Part 3 improvement, as defined in subsection (7), which has been completed before
the beginning of the “amnesty period”, being the period of three years from when
section 112 comesinto force.

Subsection (4) enables the tenant to give notice of the relevant improvement to the
landlord under section 114.

Subsection (5) details the circumstances in which the tenant is not entitled to use the
amnesty provisions. Subsection (5)(a) excludes Part 1 improvements where the tenant
has carried out the improvement without the landlord’ s consent; or where the landlord
gave consent, whether orally or inwriting, and the tenant carried out theimprovement in
amanner substantially different to that which the landlord had consented to. Therefore,
for example, if the landlord has only consented orally to a Part 1 improvement, that
improvement is capable of being within the scope of the amnesty.

Subsection (5)(b) excludes Part 2 improvements where the tenant had given notice
under the relevant sections of the 1991 Act or the 2003 Act but the tenant carried out
the improvement in a manner substantially different to that proposed in the notice; the
landlord objected to this improvement upon receipt of the notice; or the tenant carried
out the improvement in breach of a decision by the Land Court.

Subsection (5)(c) excludes Part 3 improvements where the tenant had given notice
under the relevant section of the 1991 Act and subsequently carried out the
improvement in a manner substantially different to the manner proposed in the notice.
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Subsection (6) provides that the amnesty is not to affect the extent to which
compensation is recoverable for an improvement under custom, agreement or
otherwise, as permitted by the 1991 Act or 2003 Act, in lieu of any compensation
under this section. Thiswould include, for example, a pre-existing agreement between
landlord and tenant asto the compensation payablein respect of animprovement carried
out before 1948, as permitted by section 34(4)(a) of the 1991 Act.

Subsection (7) explains what is meant by a Part 1, Part 2 and Part 3 improvement by
referring to the relevant paragraphs and Parts of the schedules of the 1991 Act.

Section 113 — Amendment of the Agricultural Holdings (Scotland) Acts

704.

705.

Section 113 inserts additional sections into the 1991 Act and the 2003 Act to provide
for the operation of the amnesty.

Subsections (1) and (2) insert new sections 34A, and 45A after sections 34 and 45 (the
right to compensation for improvements) of the 1991 Act and the 2003 Act respectively.
These new sectionsare entitled “ Amnesty under the Land Reform (Scotland) Act 2015”
and enable compensation to be payabl e under section 34 of the 1991 Act and section 45
the 2003 Act when the amnesty provisions are applicable.

Section 114 — Amnesty notice

706.
707.

708.

709.

Section 114 sets out the requirements for the amnesty notice.

Subsections (2) and (3) provide that the amnesty notice must be given to the landlord
within the amnesty period as set out in section 112(3), be in writing, be dated, and
contain the following information: the names of the tenant and the landlord; the name
and address of the holding; details of the relevant improvement; and the tenant’ sreasons
asto why it isfair and equitable for compensation to be payable for the improvement
at waygo.

Subsection (4) applies section 84(4) of the 1991 Act which ensures the validity of
notices given by tenants where the landlord has changed but the tenant has not been
notified of this change.

For the purposes of this Chapter, subsection (5) defines “holding” in the case of an
SLDT, LDT or MLDT as meaning the land comprised in the lease.

Objection to amnesty notice and referral to Land Court

Section 115 — Objection by landlord

710.
711.

712.

713.

Section 115 sets out the objection process for the landlord.

Subsection (1) provides that within two months of receiving the amnesty notice from
the tenant, the landlord can object on certain grounds to the relevant improvement by
giving written notice to thetenant. Compensation isthen not payabl e to the tenant unless
the improvement is approved by the Land Court under section 116.

Subsection (2) states that the written notice must be dated and must state the landlord’'s
reasons for objecting to the relevant improvement.

Subsection (3) provides that the objection by the landlord must be on one or more of
three grounds. These are: that it isnot fair and equitable for compensation to be payable
at way-go for the relevant improvement; that the landlord carried out the improvement
in whole or in part; or that the landlord gave or alowed a benefit to the tenant, in
return for the tenant carrying out the improvement, regardless of whether or not the
landlord agreed such benefit in writing. Such benefit need not necessarily be afinancial
contribution but it must be measurable in financial terms e.g. the supply of materials.
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Section 116 — Referral to Land Court

714.
715.

716.

717.

718.

Section 116 sets out the procedure for referral of the improvement to the Land Court.

Subsection (1) enablesthe tenant, within two months of receiving the notice of objection
from the landlord, to make an application to the Land Court for approval of the relevant
improvement for the purposes of compensation under section 34 of the 1991 Act or
section 45 of the 2003 Act.

Subsection (2) gives the Land Court the power to withhold approval of the relevant
improvement or approve it either unconditionally or under specific terms.

Subsection (3) provides that, for the Land Court to approve arelevant improvement, it
must be satisfied that the |landlord has benefitted or would benefit from theimprovement
and that it is fair and equitable in all the circumstances for the landlord to be liable to
pay compensation for the relevant improvement at waygo.

Subsection (4) statesthat no compensation is payable to the extent that the Land Court
determines that the landlord carried out the improvement; or that the tenant received
a benefit in return for carrying out the improvement, regardless of whether or not the
landlord agreed such benefit in writing. Such a benefit may have been monetary or
non-monetary but must be measurable in financia terms e.g. the supply of materials.
Otherwise the amount of compensation for the improvement will be determined by
section 36 of the 1991 Act or, as the case may be, by section 47 of the 2003 Act: the
operation of those sections flows from the application of section 34 of the 1991 Act
and of section 45 of the 2003 Act.

Agreements made during amnesty period

Section 117 — Amnesty agreements

7109.

720.

721.

722.

Section 117 sets out that a landlord and tenant may enter into agreements during the
amnesty period setting out that certain improvements carried out by the tenant before
the amnesty are to attract compensation at waygo.

Subsection (1) states that if no compensation is payable at waygo in resepct of a
relevant improvement under section 34 of the 1991 Act or section 45 of the 2003 Act
because certain statutory requirements have not been met (subsection (4) defining these
requirements), but the partiesconsider that despitethisit would still befair and equitable
for the tenant to be compensated for the improvement at waygo, then the landlord and
tenant may enter into awritten agreement during the three year amnesty period setting
out that the landlord will pay compensation to the tenant at waygo for the improvement.

Section 53 of the 1991 Act and section 59 of the 2003 Act set out that, unlessthose Acts
explicitly state otherwise, where they make provision for compensation to be paid then
atenant shall not be entitled to compensation except under that provision. Therefore
landlords and tenants may enter into agreements as to compensation at waygo other
than as set out in statute but these may not be enforceable. The effect of subsection (2)
of section 117 of this Act isthat “amnesty agreements’ are to be valid notwithstanding
section 53 of the 1991 Act and section 59 of the 2003 Act. This means that parties can
enter into written agreements during the amnesty period that compensation at waygo
would be fair and equitable notwithstanding that statutory procedures have not been
followed and parties can conduct their affairs in the knowledge that these agreements
can be relied upon at waygo. Agreements can relate to improvements in relation to
which amnesty notices cannot be given as well as to ones in relation to which notices
can be given.

Subsection (3) of section 117 provides that the amount of compensation to be agreed
as payable under an “amnesty agreement” must be as set out in section 36 of the 1991
Act or, asthe case may be, under section 47 of the 2003 Act. It may not be any amount
as agreed between parties.
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Subsection (4) defines a “relevant requirement” for the purposes of subsection (1) as
oneimposed by virtue of Part 4 of the 1991 Act or by virtue of Chapter 1 of Part 4 of the
2003 Act which must ordinarily be complied with in order for the tenant to be entitled
to compensation for an improvement under those Acts.

Section 118 — Arbitration and other dispute resolution

724.

725.

726.

Section 118 provides that amnesty disputes can be settled by arbitration, and removes
two items from the list of matters currently excluded from arbitration.

Subsection (1)(a)(i) provides for arbitration under section 116 for 1991 Act leases, and
subsection (3)(a)(i) providesfor the samein relationto 2003 Act leases, asan alternative
to referring an amnesty dispute to the Land Court. Subsections (1)(c) and (3)(c) make
it clear that any term of a lease which prevents parties from going to the Land Court
on the amnesty is null and void.

Theeffect of subsections (1)(a)(ii) and (3)(a)(ii) isthat certainissuescurrently ineligible
to bedealt with by binding arbitration can now be brought to arbitration instead of to the
Land Court, if the parties so agree. These are cases where (a) any question of difference
between the landlord and tenant arises out of the making of a record of condition, (b)
the landlord has objected to an improvement and the tenant has appealed to the Land
Court for approval and (c) cases where the Land Court has granted approval and the
landlord has said they will carry out the improvement themselves, but failed to do so
in a reasonable time, and the tenant has applied to the Land Court to be able to carry
the improvement out themselves.

Chapter 9 — Improvements by Landlord

Section 119 — Notice required for certain improvements by landlord

727.

728.

729.

730.

731

732.

Section 119 amendsthe 1991 Act by inserting new sections 14A to 14F after section 14
to provide for aformal process of notice and objection when landlords of agricultural
holdings intend to carry out certain improvements.

Inserted section 14A states that the section appliesto a“relevant improvement”, which
means any improvement set out in schedule 5 of the 1991 Act which is not intended
to be carried out at the request or in agreement with the tenant; in pursuance of an
undertaking given by alandlord to carry out the improvement following its approval
by the Land Court; or as required by the Scottish Ministers.

Subsections (3) and (4) of section 14A require the landlord to give written notice
(a “landlord improvement notice”) to the tenant before carrying out a relevant
improvement, the exception being in the case of an emergency improvement.

Subsection (5) of section 14A states that a landlord improvement notice must be dated
and contain the following information: the names of the tenant and the landlord, the
address of the holding, details of the intended improvement and the landlord’ s reasons
asto why theimprovement is necessary to enabl e the tenant to farm in accordance with
the rules of good husbandry.

Inserted section 14B sets out the objection process available to the tenant. The tenant
may object to the proposed improvement within two months of receiving the landlord
improvement notice by giving written notice to the landlord. This notice must be dated
and state the tenant’ s reasons as to why the improvement is not necessary to enable the
tenant to farm in accordance with the rules of good husbandry.

Inserted section 14C provides that, within two months of receiving the written
objection from the tenant, the landlord may apply to the Land Court to approve the
proposed improvement. The Land Court may withhold its approval or may approve
the improvement unconditionally or with certain terms attached. Before approving a
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relevant improvement, the Land Court must be satisfied that it is necessary to enable
the tenant to farm in accordance with the rules of good husbandry.

Inserted section 14D requires the landlord to give written notice to the tenant stating
when the landlord intends to carry out the improvement, which, unless the tenant and
landlord agree otherwise, should not be earlier than two weeks before the landlord
intends to start carrying out the improvement. This notice reguirement applies where
the landlord is intending to carry out an improvement at the request or in agreement
with the tenant; in pursuance of an undertaking given by a landlord to carry out the
improvement himself following itsapproval by the Land Court; required by the Scottish
Ministers; or after the landlord hasissued alandlord improvement notice and the tenant
has not objected, or the tenant’ s objection has been dismissed by the Land Court.

Subsection (4) of section 14D allows the landlord to serve a new notice where the
improvement has not aready begun to be carried out and thereis a good reason for the
postponement of the improvement.

Subsections (5) and (6) of section 14D state that where the landlord has given notice
of an improvement and work has started on the improvement, the landlord may, at any
time before the expiry of the date given in the notice, extend the period during which
the improvement is carried out by giving notice in writing to the tenant, if the landlord
has a good reason for extending this period.

Subsection (7) of section 14D indicates the effect of section 14F: that these notice
procedures do not apply where the improvement is an emergency one.

Inserted section 14E states that where alandlord has carried out an improvement and a
notice under section 14A was not given to the tenant (and the improvement was not an
emergency improvement), the tenant objected to the improvement and the Land Court
has not approved the improvement, or the improvement was in breach of any decision
by the Land Court, then any such improvement is to be disregarded in any subsequent
rent review and in assessing the tenant’ s responsibilities in relation to good husbandry,
and in relation to fixed equipment under section 5(2)(b)(ii) of the 1991 Act.

Inserted section 14F provides that, where a landlord or tenant considers that an
emergency improvement is required, the notice requirements set out in sections
14A(3), and 14D(2), (3) (5) and (6) do not apply. Subsection (2)(a)-(e) outlines
which improvements are to be classified as emergency improvements. for instance,
improvements which are necessary for preventing the spread of disease among
livestock, as per the requirements of the Animal Health and Welfare (Scotland) Act
2006.

Section 119(3) and (4) amends the 2003 Act by inserting new sections 10A to 10F after
section 10 of that Act to provide for a formal process of notice and objection when
landlords of agricultural holdings intend to carry out certain improvements.

Subsection (1) of new section 10A states that the section applies where the landlord
of an SLDT, LDT, MLDT or repairing tenancy intends to carry out a relevant
improvement. But in respect of repairing tenancies, section 10A does not apply during
the repairing period.

Subsection (3) of section 10A states that the section applies to a “relevant
improvement”, which means an improvement set out in schedule 5 of the 1991 Act
which isnot intended to be carried out at the request or in agreement with the tenant; in
pursuance of an undertaking given by alandlord to carry out theimprovement following
its approval by the Land Court; or as required by the Scottish Ministers.

Subsection (4) of section 10A requires the landlord to give written notice (a “landlord
improvement notice”) to the tenant before carrying out a relevant improvement, the
exception being in the case of an emergency improvement.
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Subsection (6) of section 10A states that alandlord improvement notice must be dated
and contain the following information: the names of the tenant and the landlord, the
address of the holding, details of the intended improvement and the landlord’ s reasons
asto why theimprovement is necessary to enabl e the tenant to farm in accordance with
the rules of good husbandry.

Inserted section 10B sets out the objection process available to the tenant. The tenant
may object to the proposed improvement within two months of receiving the landlord
improvement notice, by giving written notice to the landlord. This notice must be dated
and state the tenant’ s reasons as to why the improvement is not necessary to enable the
tenant to farm in accordance with the rules of good husbandry.

Inserted section 10C provides that, within two months of receiving the written
objection from the tenant, the landlord may apply to the Land Court to approve the
proposed improvement. The Land Court may withhold its approval or may approve
the improvement unconditionally or with certain terms attached. Before approving a
relevant improvement, the Land Court must be satisfied that it is necessary to enable
the tenant to farm in accordance with the rules of good husbandry.

Inserted section 10D requires the landlord to give written notice to the tenant stating
when the landlord intends to carry out the improvement, which, unless the tenant and
landlord agree otherwise, should not be earlier than two weeks before the landlord
intendsto start carrying out theimprovement. This notice requirement applieswherethe
landlord isintending to carry out animprovement at the request or in agreement with the
tenant; in pursuance of an undertaking given by alandlord to carry out theimprovement
following approval of it by the Land Court; required by the Scottish Ministers; or after
the landlord has issued a landlord improvement notice and the tenant has not objected,
or the tenant’s objection has been dismissed by the Land Court. Such notice is not
required for an emergency improvement.

Subsection (4) of section 10D allows the landlord to serve a new notice where the
improvement has not already begun to be carried out and there is agood reason for the
postponement of the improvement.

Subsections (5) and (6) of section 10D state that where the landlord has given notice
of an improvement and work has started on the improvement, the landlord may, at any
time before the expiry of the date given in the notice, extend the period during which
the improvement is carried out by giving notice in writing to the tenant, if the landlord
has a good reason for extending this period.

Subsection (7) of section 10D indicates the effect of section 10F: that these notice
procedures do not apply where the improvement is an emergency one.

Inserted section 10E states that where alandlord has carried out an improvement and a
notice under section 10A was not given to the tenant (and the improvement was not an
emergency improvement), the tenant objected to the improvement and the Land Court
has not approved the improvement, or the improvement was in breach of any decision
by the Land Court, then any such improvement is to be disregarded in any subsequent
rent review and in assessing the tenant’ s responsibilities in relation to good husbandry,
and in relation to fixed equipment under section 16(4)(b) (for SLDTs and LDTs) and
section 16A(5)(b)(ii) (for MLDTS) of the 2003 Act.

Inserted section 10F provides that, where a landlord or tenant considers that an
emergency improvement is required, the notice requirements of sections 10A(4)
and 10D(2), (3), (5) and (6) do not apply. Subsection (2)(a)-(e) outlines which
improvements are classified as an emergency: for instance, improvements which are
necessary for preventing the spread of disease among livestock, as per the requirements
of the Animal Health and Welfare (Scotland) Act 2006.
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Section 120 — Rent increase for certain improvements by landlord

752.

753.

Section 120(1) to (3) amends section 15 of the 1991 Act by inserting a new
subsection (1)(d), which enables a landlord to increase the rent prior to the next rent
review for improvements he has undertaken by serving notice on the tenant within
six months of the completion of the improvement if, upon receipt of the landlord
improvement notice, the tenant does not object to the improvement, or, if the tenant
does object, the Land Court approves the improvement.

Section 120(4) to (6) amends section 10 of the 2003 Act by inserting a new
subsection (1)(d), which enables a landlord to increase the rent prior to the next rent
review for improvements he has undertaken by serving notice on the tenant within
six months of the completion of the improvement if, upon receipt of the landlord
improvement notice, the tenant does not object to the improvement, or, if the tenant
does object, the Land Court approves the improvement.

Chapter 10 — Diversification

Section 121 — Use of land for non-agricultural purposes. objection to notice of
diversification

754.

755.

756.

Section 121 amends section 40 of the 2003 Act on diversification — that is, non-
agricultural use — of 1991 Act tenancies, LDTs, MLDTs and repairing tenancies (and
section 39 of the 2003 Act is amended by schedule 2 of the Act to insert reference to
MLDTs and repairing tenancies). New subsection (5A) of section 40 (as inserted by
section 121(2)(b) of the Act) provides that where the landlord objects to the tenant’s
notice of diversification, the land may only be used according to the purpose specified
in the notice if the landlord withdraws the objection, does not go to Land Court for the
objection to be upheld under new section 40A, or the Land Court has determined that the
objection is unreasonable under section 41 of the 2003 Act. New subsection (5A) also
provides that in these circumstances the use of the land by the tenant is subject to any
reasonable conditions imposed by the landlord or, as the case may be, the Land Court.

New subsection (5B), as inserted by section 121(2)(b) of the Act, makes provision
for the date when the diversified use can begin. New subsection (14), as inserted by
section 121(2)(c), provides that where the landlord withdraws the objection before the
landlord’s window for proceeding to the Land Court under section 40A has expired,
then the landlord must notify the tenant in writing of the withdrawal, but can impose
reasonable conditions at that point in relation to the use of the land for the non-
agricultural purpose.

New section 40A, inserted by section 121(3) of the Act, providesthat wherethelandlord
gives notice of an objection under section 40(11)(a) of the 2003 Act, the landlord may
apply to the Land Court within 60 days of the giving of the naotice of the objection for
adetermination that it is reasonable. The objection ceases to have effect if the landlord
does not apply to the Land Court in thisway or if the notice of objection is withdrawn
within 60 days of the notice of objection being given.

Section 122 — Use of land for non-agricultural purposes: requests for information

757.

Section 122 amends section 40 of the 2003 Act separately to provide that where the
landlord hasmade arequest for information about the intended new non-agricultural use
of theland, or the finance or management of the business, or other relevant information
as specified in section 40(9)(a)(i) to (iii) of the 2003 Act, the new non-agricultural
use may begin 70 days from the date the landlord requests that information. Under
subsection (6) of section 40, as amended by section 122(2)(b) of the Act, the landlord
has 30 days (from the date the tenant gave the notice of diversification to the landlord)
to make a single request for the information.
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These notes relate to the Land Reform (Scotland) Act 2016
(asp 18) which received Royal Assent on 22 April 2016

Chapter 11 —Irritancy for Non-Payment of Rent

Section 123 —Irritancy for non-payment of rent

758.  Section 123 amends section 18 of the 2003 Act by providing that an SLDT or an LDT
cannot be irritated for non-payment of rent unless the landlord has given the tenant a
written notice to pay the rent and the tenant has not done this within two months of the
date of the demand.
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