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CRIMINAL JUSTICE (SCOTLAND) ACT 2003

EXPLANATORY NOTES

THE ACT THE ACT ISIN 12 PARTS.

Part 1 — Protection of the Public at Large

Risk assessment and order for lifelong restriction; Disposal in case of insanity

Sections 1 and 2 and schedule 1 — Risk assessment and order for lifelong
restriction; Disposal of case where accused found to be insane

1

Sections 1 and 2 amend Parts XI and VI respectively of the Criminal Procedure
(Scotland) Act 1995 to:

» provide a new sentence to be called the order for lifelong restriction (OLR);
» define the offences which may attract the new disposal;

» provide the process for assessing the risk the offender's being at liberty presents to
the public at large and consequent digibility for the new disposal;

» provide for arrangements for dealing with an offender who may have a mental
disorder;

» makean interim hospital order availableto the court asan interim disposal in cases
of insanity; and

* removethemandatory restriction requirement for personsdealt with on the grounds
of insanity where the charge is murder.

Schedule 1 provides for consequential amendments to the Prisoners and Criminal
Proceedings (Scotland) Act 1993 concerning the release on licence of offenders
sentenced to an OLR and to the Criminal Procedure (Scotland) Act 1995 in relation to
the notification of previous conviction information, the accused’ sright of appeal against
sentence and the power of the sheriff to remit cases to the High Court for sentencing.

Section 1 amends the 1995 Act by inserting new sections 210B to 210H. It introduces
a new sentence for the lifetime control of serious violent and sexual offenders who
present a continuing risk to the public (the order for lifelong restriction (OLR)) and sets
out the process by which such a sentence may be imposed.

Section 210B defines the offences for which the OLR may be imposed and prescribes
that the disposal isavailableto the High Court only, although offenders can be remitted
for sentence from the sheriff court where the offence falls within the relevant definition
and it appears to the sheriff that the offender may meet the statutory criteriain the new
section 210E. The relevant offences, excluding murder, are:

o asexual offence (as defined by section 210A of the 1995 Act);
» aviolent offence (as defined by section 210A of the 1995 Act);
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e an offence which endangerslife; or

» an offencewhich by its nature or circumstance indicates in the opinion of the Court
apropensity to commit any of the preceding offences.

“Sexual offence” isdefined in section 210A of the 1995 Act as:
(i) rape;
(if) clandestineinjury to women;
(iii) abduction of awoman or girl with intent to rape or ravish;
(iv) assault with intent to rape or ravish;
(V) indecent assault;
(vi) lewd, indecent or libidinous behaviour or practices;
(vii) shamelessindecency;
(viii) sodomy;

(ix) an offence under section 170 of the Customs and Excise Management Act 1979
in relation to goods prohibited to be imported under section 42 of the Customs
Consolidation Act 1876, but only where the prohibited goods include indecent
photographs of persons;

(x) anoffence under section 52 of the Civic Government (Scotland) Act 1982 (taking
and distribution of indecent images of children);

(xi) an offence under section 52A of that Act (possession of indecent images of
children);

(xii) an offence under section 1 of the Criminal Law (Consolidation) (Scotland) Act
1995 (incest);

(xiii) an offence under section 2 of that Act (intercourse with a stepchild);

(xiv) an offence under section 3 of that Act (intercourse with child under 16 by person
in position of trust);

(xv) an offence under section 5 of that Act (unlawful intercourse with girl under 16);

(xvi) an offence under section 6 of that Act (indecent behaviour towards girl between
12 and 16);

(xvii) an offence under section 8 of that Act (abduction of girl under 18 for purposes
of unlawful intercourse);

(xviii) an offence under section 10 of that Act (person having parental responsibilities
causing or encouraging sexual activity in relation to agirl under 16);

(xix) an offence under subsection (5) of section 13 of that Act (homosexual offences);
and

(xx) an offence under section 3 of the Sexual Offences (Amendment) Act 2000 (abuse
of position of trust).

“Violent offence” is defined in section 210A of the 1995 Act as “any offence (other
than an offence which is a sexual offence within the meaning of this section) inferring
personal violence’.
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Section 210B also deals with the circumstances in which the court may make a new
order called arisk assessment order (RAO). Thisin an order to be made by the court,
either following a motion by the prosecutor or at its own instance.

Section 210B(2) provides that where an offender is convicted of an offence defined at
210B(1) and where it appears that the risk criteria set out in the new section 210E may
be met, and provided that the prosecution has given prior notice to the accused of the
intention to make a motion to the court, the prosecutor will ask the court to make a
RAO. Alternatively, the court may make a RAO of its own accord whereit is satisfied
that the same statutory tests may be met. The court cannot make a RAQ if the offender
isaready subject to an OLR or if it is satisfied that it is appropriate to make an interim
hospital order under 210D(1).

The risk assessment order has the effect of adjourning the case for the purpose of an
assessment to be carried out under section 210B(3) asto what risk is posed to the public
by the offender being at liberty and for areport (arisk assessment report or “RAR”) of
that assessment to be prepared and submitted to the court. The RAR isto be prepared
by a person accredited for that purpose by the Risk Management Authority and in a
manner which will also be accredited by the RMA. The accreditation procedures are
Set out in section 11.

Section 210B(3) further providesthat the RAQO is authority for the offender to be taken
to aplace specified in that order and remanded in custody there pending the preparation
of the RAR and a date being fixed for the sentencing hearing.

Section 210B(4) provides that when the risk assessment order is made, the case will
be adjourned for no more than 90 days for the assessment to be carried out and the
risk assessment report prepared. Under section 210B(5) if cause is shown, the court
may extend the adjournment for a further period not exceeding 90 days. Where,
because of circumstances outwith the control of the risk assessor, the assessor has
been unable to complete the report within the period alowed by the extension the
court may exceptionally grant a further extension for such period as appears to it to be
appropriate. Thereis no right of appeal against the granting or refusal to grant a risk
assessment order.

Section 210C dealswith the risk assessment report (RAR). It providesthat in preparing
the RAR the assessor may takeinto account any allegation that the offender has engaged
in criminal behaviour whether or not it resulted in prosecution and acquittal. Where
the assessor takes such allegations into account in preparing the RAR each allegation
must be listed in the report along with details of any additional evidence supporting the
alegation. The assessor must also include in the risk assessment report an opinion as
to whether the risk mentioned at 210B(3)(a) is high, medium or low and explain the
extent to which any allegation and evidence has influenced that opinion. In reaching
that assessment, the assessor must have regard to any relevant guidelines or standards
issued by the Risk Management Authority.

Section 210C sets out the process for submitting the RAR and any accompanying
documents to the court and to the other parties including the offender. On receipt of
the RAR, the court must set a date for the sentencing hearing.

Section 210C aso gives the offender a right to instruct a risk assessment report to be
prepared at the same time as the RAR is being prepared by the court appointed risk
assessor. Thereport instituted by the offender will be subject to the same conditionsfor
completion and extension as provided at 210B(5) in respect of the RAR being prepared
by virtue of the RAO. Provisionismade for thisreport to be submitted to the court and
other parties in the same fashion asthe RAR.

Section 210C provides for the offender to object to the content or findings of the risk
assessment report. The form of the objection will be prescribed by Act of Adjournal
(a statutory instrument made by the High Court). In pursuance of such an objection,
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the prosecutor and offender will be able to produce witnesses and examine them about
the content or findings of the RAR or alternative report prepared at the instruction of
the offender.

Section 210D deal s with offenders who may meet therisk criteriaand may be suffering
from amental disorder. The provisionswill enable the court to get information on the
nature of the offender’s mental disorder and how that relates to the risk the offender's
being at liberty presents to the safety of the public at large . To achieve this the court
must, instead of making aRAO, make an interim hospital order (IHO), whereit appears
to the court that the offender may meet therisk criteriaand also thecriteriafor aninterim
hospital order as set out in section 53(1) of the 1995 Act unless the offender is already
subject to an order for lifelong restriction previously imposed.

Section 210D also provides that where an IHO is made, a report ng the risk the
individual presentstothepublic at large shall also be prepared by aperson accredited for
that purpose by the RMA andinamanner that will also be subject to RM A accreditation.
The assessment of risk isin addition to any psychiatric or medical report that isrequired
to be submitted to the court under the IHO provisions. The process for submitting a
RAR and the information it may contain as set out in section 210C(1) to (3) and the
procedure for objecting to its content or findings as set out in section 210C(6)(a) and
(b)(i) apply equally to the assessment of risk under section 210D(2).

Section 210E sets out the risk criteria to be considered at the stage when the court is
considering whether to make a RAO (whether following a mation by the prosecutor
or of its own accord) or an interim hospital order and at the stage when imposing
or considering a mation to impose an OLR. The criteria will be applied in these
circumstancesto casestried before the High Court and to those remitted from the sheriff
court for sentence.

Section 210F deals with the new sentence — the order for lifelong restriction (OLR).
The section provides that the OLR is a sentence of imprisonment or detention for an
indeterminate period.

The section sets out the circumstances where a court must impose an OLR.  Where
however the offender has amental disorder and satisfies the requirements of section 58
of the 1995 Act and the court considers it appropriate to make a hospital order with
restriction, section 58(8) will apply and the court will not have power toimposean OLR
even if the offender is also high risk.

The prosecutor has the right of appeal against a refusal by the court to make an OLR
on the grounds that, on the balance of probabilities, the risk criteria are met.

Section 210G clarifiesthe court’ spowerswherefollowing upon conviction for aserious
violent or sexual offence falling within section 210B:

e the court does not make a Risk Assessment Order (RAO) under new
section 210B(2) or Interim Hospital Order (IHO) and assessment of risk under new
section 210D(1) because it does not consider that the risk criteria may be met; or

» the court considers that the risk criteria are met but a RAO or an IHO is not made
because the person has an Order for Lifelong Restriction (OLR) already.

In these circumstances the court may deal with the case in any way that it considers
appropriate.

Section 210G also provides that where following upon a RAO an offender is not given
an OLR under section 210F because the court is not satisfied that the risk criteria are
met, it may impose any competent disposal except alife sentence or detention without
limit of time.

Section 210H requires a judge (including a sheriff where the case has been prosecuted
on indictment in the sheriff court), following conviction for an offence of thetypelisted
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in section 210B(1) (except murder), to prepare areport of the circumstances of the case
including all information which the judge considers appropriate. This report will be
done in writing as soon as practicable after the case is dealt with, unless a report has
been called for under the provisions of section 21(4) of the Act (which dealswith sexual
offences and offences with a significant sexual element). The form of the report will
be prescribed by Act of Adjournal. It isintended that such areport may be provided
to and used by the assessor in preparing the RAR.

Section 2 — Disposal of case where accused found to be insane

26.

27.

28.

29.

Section 2 amends section 57 of the 1995 Act which provides the disposals for cases
wherethe accused isfound insane. Thisiswherethe accused isacquitted on grounds of
insanity at the time of the act (or omission) constituting the offence (section 54(6)), the
accused is acquitted following an examination of the facts (section 55(3)) or, following
an examination of the facts, the court concludes that there are no grounds for acquitting
the accused (section 55(2)). In these circumstances, the court can at present dispose of
the case in the following ways:

“(@ make an order (which shall have the same effect as a hospital order) that the

person be detained in such hospital as the court may specify;

(b) inadditionto making an order under paragraph (a) above make an order (which
shall have the same effect as a restriction order) that the person shall, without
limit of time be subject to the specia restrictions set out in section 62(1) of
the 1984 Act;

(c) make an order (which shall have the same effect as a guardianship order)
placing the person under the guardianship of alocal authority or of a person
approved by alocal authority;

(d) make asupervision and treatment order (within the meaning of paragraph 1(1)
of Schedule 4 to [the 1995] Act, or

(60 makeno order

Section 2 amends these provisions to add to the list of disposals apower for the court to
make an interim hospital order (IHO) under section 53 of the 1995 Act. AnIHO may be
imposed by the court after it is satisfied, on the evidence of two medical practitioners,
that the offender is suffering from a mental disorder that requires the offender to be
remanded to the State Hospital or other appropriate hospital. Section 53 also sets in
place the procedure to be followed for the imposition, renewal and cessation of an IHO.

Section 2 replaces section 57(3) of the 1995 Act to provide that where an assessment
following an IHO finds that an offender poses a high risk to the public and meets
the criteria for compulsory detention, the court must impose a hospital order with
restrictions.

The replacement removes the existing provisions which had the effect of requiring the
court to make a hospital order and a restriction order where section 57(1) applied and
the charge was murder even although the offender might not have a mental disorder.
The effect of removing this provision is that where the charge is murder the court will
have all the disposals under 57(2) availabletoit.

The Risk Management Authority

Sections 3 to 13 and schedule 2 — The Risk Management Authority

30.

Sections 3 to 13 and schedule 2 provide for the establishment of a new authority to be
known as the Risk Management Authority (RMA) and for this authority to be a public
body. These sections aso confer upon the RMA certain specific statutory functions
in relation to the assessment and minimisation of risk posed to the public by offenders
and certain accused persons.
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Sections 3, 12 and 13 provide for the establishment of the RMA as a public body,
and for the powers the RMA requires to operate as a public body and to discharge
its functions in relation to the assessment and minimisation of risk. The sections also
prescribe the RMA’ sdutiesin relation to account keeping and the production of annual
reports. Schedule 2 makes provision concerning the constitution etc of the RMA.

Sections 4 to 11 set out the RMA’s functions in relation to its broad remit of co-
ordinating research and promulgating best practice in the field of risk assessment and
the minimisation of risk and in playing a direct part in the management of high risk
offenders for whom arisk management plan (RMP) isto be prepared. These functions
are:

» todevelop policy and carry out research in the field of assessment and management
of risk posed by offenders;

e to monitor research into and promote effective practice in the assessment and
minimisation of risk by issuing guidelines and standards and to commission
research and pilot schemesin this areg;

» toadminister ascheme of accreditation and provide or secure education and training
in relation to those professionals involved in the assessment and minimisation of
risK;

e to monitor risk management plans for certain classes of offender.

Section 3 — The Risk Management Authority

33.

This section establishes the Risk Management Authority and provides that it will
exercisethefunctionsgiventoit by the Act and any other legislation to ensure effective
risk assessment and the minimisation of risk. The section also definesrisk astherisk the
person being at liberty presents to the safety of the public at large, and covers a person
convicted of an offence or a person disposed of by the court on the grounds of insanity.

Section 3 also introduces schedul e 2, which dealswith anumber of matters concerning
the structure and procedures of the RMA (as a public body). Schedule 2 provides for:

e the status of the new body;

» theproceduresfor membership of the new body, including appointment, resignation
and removal from office;

» the procedure of the authority;

» the arrangements for remuneration, alowances and pension for members of the
authority;

» the arrangements for the employment of staff and for their pensions, allowances
and gratuities.

Section 4 — Policy and research

35.

This section describes the various functions the RMA will be required to undertake
in relation to its policy and research role. In relation to research, the RMA will be
able to compile and keep under review research and developments in the field of risk
assessment and risk minimisation, including information about how relevant services
are provided in Scotland. The section also empowers the RMA to carry out its own
research or commission or co-ordinate research and to publish the findings. The RMA
will be able to carry out pilot schemes for the purposes of developing and improving
risk assessment and minimisation methods and use the results of the research and
pilots to promote effective practice throughout Scotland. This will be done through
issuing standards and guidelines which are dealt with in section 5. As part of this
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function the RMA will also be able to give appropriate advice and make appropriate
recommendations to the Scottish Ministers.

Section 5 — Guidedlines and standards

36.

This section enables the RMA (in pursuance of its policy and research function,
prescribed by section 4) to produce, by means of guidelines, a common framework
including standards within which those involved in the assessment and management
of risk are to operate. The standards will be defined, approved and published by the
RMA. Thesection also providesthat thoseinvolved in the assessment and minimisation
of risk must have regard to the RMA’s guidelines and standards when exercising
their relevant risk management functions. Practitioners involved in the field of risk
assessment and the minimisation of risk may also be accredited for those purposes. This
matter is dealt with in section 11.

Sections 6 to 9 — Risk management plans. preparation, further provision,
implementation and review

37.

38.

39.

40.

41.

42.

43.

Asexplained above, the RMA hasaspecific functioninrelation to offendersfor whoma
risk management plan (RMP) isto be prepared. Initially thiswill befor those offenders
who are sentenced to an order for lifelong restriction (OLR). However, the Act makes
provision for the Scottish Ministers to make an order prescribing other categories of
offendersfor whom aRMPwould haveto be prepared. Thereisastatutory requirement
for the authorities who have responsibilities in connection with the relevant offenders
when in prison or released into the community on licenceto prepareaRMP. The RMP
will detail therole of those authoritiesinvolved with the offender in minimising the risk
the offender's being at liberty presents to the safety of the public at large. The RMA
has a specific function to approve and monitor the implementation of the RMP. The
provisions dealing with the preparation of the RMP, itsimplementation and review and
the RMA’sfunction in relation to these matters are set out in sections 6 to 9.

Section 6 requires that a RMP must be prepared for an offender who is sentenced to an
OLR, and any other category of offender which the Scottish Ministers may, by order,
prescribe. Thetypes of offences and the process by which an offender will be assessed
foran OLR, including thecriteriaagainst which hisor her level of risk will be measured,
are dealt with in section 1.

Before making an order prescribing any new category of offender for whom a RMP
will be required, the Scottish Ministers must consult the RMA and any other person as
considered appropriate.

This section also prescribes that the RMP must contain an assessment of risk, the
measures to be taken to minimise this risk and how these will be co-ordinated. The
form of the RMP is to be specified and published by the RMA, which may aso
provide guidance as appropriate on how the form should be prepared, implemented and
reviewed. The authority preparing the RMP must use the published form.

The purpose of a RMP isto ensure that the risk the offender's being at liberty presents
to the safety of the public at large (offender's risk) is properly managed on a multi-
disciplinary basis and will detail the role of those authorities or bodies involved in
managing the offender’ srisk. The RMP may place responsibility for implementing the
RMP on any person who could reasonably be expected to assist with the minimisation
of the offender’ s risk.

Section 7 prescribes that "the body" who will be responsible for preparing the RMP
will be known as the “lead authority”.

The identity of the lead authority following conviction will depend on the age of the
offender and where the offender is liable to be detained or imprisoned.
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There is no age limit on who may be sentenced to an OLR. If the offender is serving a
sentence in prison or is being detained in ayoung offendersinstitution or isa child and
is detained in some other establishment under section 208 of the Criminal Procedure
(Scotland) Act 1995, the lead authority will be the Scottish Ministers. If the offender
has a mental disorder and is detained in hospital under any of the provisions described
in subsection (2) of section 7, the lead authority will be the State hospital or appropriate
NHS authority.

This section aso provides for aloca authority to be the lead authority where the lead
authority is not the Scottish Ministers or a hospital. In practice, the local authority
will become the lead authority when the offender has been released from detention or
imprisonment. Arrangements for transferring the lead from one authority to another,
for example when an offender isrel eased from detention or imprisonment are dealt with
in section 9.

Section 8 sets out the preparation process for the RMP. The initid RMP is
to be prepared within 9 months of the offender being sentenced or detained in
hospital, although the RMA can grant a reasonable extension where an appeal under
subsection (7) is pending. The lead authority isto consult any person or authority upon
which it is considering conferring functions in relation to the implementation of the
RMP and any other appropriate person. Those consulted are under a duty to comply
with reasonable requests.

This section aso requires the lead authority to submit the RMP to the RMA for
approval. The RMA may either approve the plan or reject it if it does not comply with
the minimum standards set out in section 6(3) or any other guidelines and standards
which the RMA have prepared. If, in rejecting the RMP, the RMA considers that the
lead authority has disregarded minimum standards or any relevant guideline, standard
or requirement produced by the RMA in relation to the preparation of RMPs, the RMA
can give reasonable directions to the lead authority or any person named in the plan
concerning the preparation of a revised plan. Those receiving such a direction are
obliged to comply with any reasonabl e direction. Those receiving such adirection may
appeal to the sheriff against such adirection on the grounds that it is unreasonable.

Section 9 providesfor the procedures for the implementation and review of RMPs. The
lead authority and any other person having functions under the risk management plan
arerequired toimplement their respectiveresponsibilities. If theRMA considersthat the
lead authority or other personswith duties under the plan arefailing, without reasonable
excuse, to implement the plan in accordance with those functions, the Authority may
give directions to the lead authority or person concerned as to the implementation of
the plan. The lead authority or relevant person is under a duty to comply with such a
direction. Those receiving such a direction may appeal to the sheriff against such a
direction on the grounds that it is unreasonable. The lead authority must report to the
RMA annually on the implementation.

The section also provides a review process to be activated where there is likely to be
a significant change in the offender’ s circumstances, for example, where the offender
may be considered by the Parole Board for release on licence. Where a change is
considered, the lead authority must review the RMP. If after review the lead authority
considers that the current RMP is no longer suitable or is likely to become unsuitable
then that authority must prepare arevised RMP and submit it to the RMA for approval
within aperiod which the RMA may reasonably require. Where, following areview, the
lead authority considersthat it is no longer appropriate for it to continue as “lead” (for
example where an offender is being released on licence), the responsibility will pass
to a different lead authority as prescribed under section 7 and the new lead authority
must prepare arevised RMP and have it approved by the RMA. The RMA’s power to
reject aRMP on the groundsthat it does not meet agreed standards and issue directions
apply equally to revised RMPs.
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Section 10 — Grantsto local authorities in connection with risk management plans

50.

51.

Section 10 enables the Scottish Ministers to make specific grants to local authorities
subject to such conditions as they consider appropriate to assist with the preparation
and implementation of the RMP. Before making such a grant the Scottish Ministers
are to consult local authorities and other persons as appropriate.

It is expected that local authorities will bear the cost of preparing and implementing
RMPs from within existing budgets on the basis that they already have a statutory duty
to provide appropriate services for these offenders. However the RMA will be ableto
make recommendations to the Scottish Ministers concerning the granting of specific
funding where it appearsto the Authority that thisis required to ensure that a RMP can
be prepared or implemented.

Section 11 - Accreditation, education and training

52.

53.

This section givesthe RMA two roles. It enablesthe RMA to:

* administer any scheme set up by the Scottish Ministers for the purpose of
accrediting the processes of assessing and monitoring risk and practitioners who
work in the area of risk assessment and minimisation. The RMA’sfunction in this
respect extends to awarding, suspending or withdrawing accreditation;

* carry out or commission relevant educational and training activities.

The section also empowers the Scottish Ministers to make regulations to establish
appropriate accreditation schemes for the RMA to administer. The accreditation may
cover any RMA-sponsored education or training and may also recognise other relevant
experienceor qualificationsheld. For example, the accreditation may recogniserelevant
gualification previously obtained, or obtained from a source other than the RMA. As
respects the processes of ng and minimising risk, the accreditation will provide
recognition of the effectiveness of any method and practices which may be employed
in that regard.

Section 12 — Functions. supplementary

54.

This section makes the standard provisions required to enable the RMA to operate as
a public body. In particular the RMA is empowered to acquire and dispose of land,
enter into contracts, charge for goods and services and, with the consent of the Scottish
Ministers, invest and borrow money. In addition it provides a power for the Scottish
Ministers to direct the RMA in relation to the discharge of its functions.

Section 13 — Accounts and annual reports

55.

This section provides for the standard account keeping and reporting procedures for
a public body including the preparation and submission to the Scottish Ministers of
annual accounts and annual reports. The Scottish Ministers must publish the RMA’s
annual reports and lay a copy before the Scottish Parliament.
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