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Mental Health (Care and
Treatment) (Scotland) Act 2003
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PART 17

PATIENT REPRESENTATION ETC.

CHAPTER 2

ADVOCACY ETC.
Advocacy

259 Advocacy

(1) Every person with a mental disorder shall have a right of access to independent
advocacy; and accordingly it is the duty of—

(a) each local authority, in collaboration with the (or each) relevant Health Board;
and

(b) each Health Board, in collaboration with the (or each) relevant local authority,

to secure the availability, to persons in its area who have a mental disorder, of

independent advocacy services and to take appropriate steps to ensure that those
persons have the opportunity of making use of those services.

(2) Eachrelevant Health Board and local authority shall, for the purposes of subsection (1)
above, collaborate with the local authority or, as the case may be, Health Board in
relation to which it is the relevant Board or authority.

(3) For the purposes of subsections (1) and (2) above—
(a) a Health Board is, in relation to a local authority, a “relevant” Health Board
if its area or part of its area is the same as or is included in the area of the
local authority; and
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(b) alocal authority is, in relation to a Health Board, a “relevant” local authority
if its area or part of its area is the same as or is included in the area of the
Health Board.

(4) Insubsection (1) above, “advocacy services” are services of support and representation
made available for the purpose of enabling the person to whom they are available to
have as much control of, or capacity to influence, that person’s care and welfare as is,
in the circumstances, appropriate.

(5) For the purposes of subsection (1) above, advocacy services are “independent” if they
are to be provided by a person who is none of the following—

(a) alocal authority;
(b) a Health Board,
(¢) aNational Health Service trust;
(d) amember of—
(i) the local authority;
(i1) the Health Board;
(iii) a National Health Service trust,
in the area of which the person to whom those services are made available is
to be provided with them;
(e) aperson who—

(i) in pursuance of arrangements made between that person and a Health
Board, is giving medical treatment to;

(i1) in pursuance of those arrangements, is providing, under the National
Health Service (Scotland) Act 1978 (c. 29), treatment, care or services
for; or

(ii1) in pursuance of arrangements made between that person and a local
authority, is providing, under Part I of the Social Work (Scotland) Act
1968 (c. 49) (promotion of social welfare) or any of the enactments
specified in section 5(1B) of that Act, services for,

the person to whom the advocacy services are made available;
(f) inrelation to a patient detained in a state hospital or a person who (by virtue of

any of the means specified in subsection (11)(b) below) is no longer detained
there, the State Hospitals Board for Scotland or a member of that Board.

(6) In subsection (5)(d) above the reference to the area of a National Health Service trust
is a reference to the Health Board area in which the trust discharges its functions.

(7) It is the duty of the State Hospitals Board for Scotland (the “State Hospitals Board”)
to secure the availability to persons who are patients detained in a state hospital of the
services referred to in subsection (1) above and, in relation to those persons, to take
the steps there referred to.

(8) It is the duty of—
(a) the State Hospitals Board, in collaboration with each relevant local authority
and Health Board; and
(b) each relevant local authority and Health Board, in collaboration with the State
Hospitals Board,
to secure the availability to relevant persons of the services referred to in subsection (1)
above, and, in relation to those persons, to take the steps there referred to.
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(9) Eachrelevant local authority and Health Board shall, for the purposes of subsection (8)
(a) above, collaborate with the State Hospitals Board and with each other.

(10) The State Hospitals Board shall, for the purposes of subsection (8)(b) above,
collaborate with each relevant local authority and Health Board.

(11) For the purposes of subsections (8) to (10) above—

(a) alocal authority or Health Board is a relevant local authority or, as the case
may be, Health Board if there is residing in its area a relevant person;

(b) arelevant person is a person with a mental disorder who, having been detained
as a patient in a state hospital, is (by virtue of section 127 or 193(7) of this
Act) no longer detained there.

Information

260 Provision of information to patient

(1) This section applies where a patient—
(a) is detained in hospital by virtue of—
(i) this Act; or
(i1) the 1995 Act; or
(b) though not detained in hospital, is subject to—
(1) an emergency detention certificate;
(i) a short-term detention certificate;
(iii) a compulsory treatment order;
(iv) an interim compulsory treatment order;
(v) an assessment order;
(vi) a treatment order;
(vii) a hospital direction;
(viii) a transfer for treatment direction;
(ix) an interim compulsion order; or
(x) a compulsion order.

(2) The appropriate person shall—
(a) take all reasonable steps—
(i) to ensure that the patient understands the relevant matters at each of
the times mentioned in subsection (3) below;

(i1) to ensure that the patient is supplied with material appropriate to
the patient’s needs (and in a form that is appropriate to those needs
and permanent) from which the patient may refresh the patient’s
understanding of those matters; and

(iii) to inform the patient of the availability under section 259 of this Act
of independent advocacy services at each of those times; and

(b) take appropriate steps to ensure that the patient has the opportunity of making
use of those services.

(3) Those times are—
(a) as soon as practicable after—
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(i) where the patient is detained in hospital, the beginning of such
detention; or

(i1) where the patient is not so detained, the making of the order;

(b) as soon as practicable after any occasion on which the patient reasonably
requests to be informed of those matters; and

(c) such other times as may be prescribed by regulations.

(4) Where material is supplied to the patient under subsection (2)(a)(ii) above, the
appropriate person shall, as soon as practicable after such material is supplied, take all
reasonable steps to ensure that the patient’s named person is supplied with a copy of
such material in a form that is appropriate to the person’s needs.

(5) In this section—
“the appropriate person” means—
(a) where the patient is detained in hospital, the managers of the hospital;

(b) where by virtue of a certificate granted under any provision of this Act,
the authorisation to detain the patient in a hospital is suspended, the
managers of the hospital in which, but for the certificate, the patient
would be authorised to be detained;

(c) inany other case, the managers of the hospital specified in the order; and
“the relevant matters” means—
(a) the provision of this Act or the 1995 Act by virtue of which—
(i) the patient is being detained; or
(i1) the order has effect;
(b) the consequences of the operation of that provision;

(c) the powers that the patient’s responsible medical officer and the Tribunal
each has in relation to revoking that provision;

(d) any right to make an application, or appeal, to the Tribunal that the
patient has by virtue of that provision;

(e) the powers exercisable by the Tribunal in the event of any such right
being exercised;

(f) how the patient may exercise any such right;

(g) the functions that the Commission has that appear to be relevant to the
patient’s case;

(h) how the patient may obtain legal assistance as respects any such right.

261 Provision of assistance to patient with communication difficulties

(1) This section applies where—
(a) apatient is detained in hospital by virtue of—
(1) this Act; or
(i1) the 1995 Act; or
(b) though not detained in hospital, a patient is subject to—
(1) an emergency detention certificate;
(i1) a short-term detention certificate;
(iii) a compulsory treatment order;
(iv) an interim compulsory treatment order;
(V) an assessment order;
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(vi) a treatment order;

(vii) a hospital direction;

(viii) a transfer for treatment direction;
(ix) an interim compulsion order; or
(x) a compulsion order,

and the patient has difficulty in communicating or generally communicates in
a language other than English.

(2) The appropriate person shall take all reasonable steps to secure that, for the purpose
of enabling the patient to communicate during each of the events mentioned in
subsection (3) below—

(a) arrangements appropriate to the patient’s needs are made; or

(b) the patient is provided with assistance, or material, appropriate to the patient’s
needs.

(3) Those events are—

(a) any medical examination of the patient carried out for the purpose of assessing
the patient’s mental disorder;

(b) any review under this Act or the 1995 Act of the patient’s detention; or
(c) any proceedings before the Tribunal relating to the patient.

(4) As soon as practicable after taking any steps under subsection (2) above, the
appropriate person shall make a written record of the steps.

(5) In this section “the appropriate person” has the meaning given by section 260(5) of
this Act.

Access to medical practitioner

Access to medical practitioner for purposes of medical examination

(1) This section applies where a patient is detained in hospital by virtue of—
(a) this Act; or
(b) the 1995 Act.

(2) A duly authorised medical practitioner may, for any of the purposes mentioned in
subsection (3) below, visit the patient at any reasonable hour and carry out a medical
examination of the patient in private.

(3) Those purposes are—
(a) advising the patient or, as the case may be, the patient’s named person about
the making of applications to the Tribunal in respect of the patient under this
Act; and
(b) providing to the patient or, as the case may be, the patient’s named person
information as respects the condition of the patient for the purpose of—
(i) any such application (or proposed application); or
(i1) any other proceedings before the Tribunal in respect of the patient in
which the patient or, as the case may be, the patient’s named person
is taking part (or considering whether to take part).

(4) For the purposes of subsection (2) above and subject to subsection (5) below, a medical
practitioner is duly authorised if authorised for the purposes of this section by—
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(a) the patient; or
(b) the patient’s named person.

(5) Authorisation given for the purposes of this section by the patient’s named person may
be rescinded by the patient at any time when the patient is not incapable.

(6) In subsection (5) above, “incapable” has the same meaning as in section 250(7) of
this Act.

263 Inspection of records by medical practitioner

(1) A duly authorised medical practitioner may, for any of the purposes mentioned in
subsection (3) below, require any person holding records relating to—

(a) the detention of; or
(b) medical treatment given at any time to,

a patient whose detention in hospital is authorised by virtue of this Act or the 1995
Act to produce them for inspection by the medical practitioner.

(2) A duly authorised medical practitioner may, for any of the purposes mentioned in
subsection (3) below, require any person holding records relating to medical treatment
given at any time to a patient who is subject to—

(a) acompulsory treatment order; or
(b) acompulsion order,

that does not authorise the detention of the patient in hospital to produce them for
inspection by the medical practitioner.

(3) Those purposes are—
(a) advising the patient or, as the case may be, the patient’s named person about
the making of applications to the Tribunal in respect of the patient under this
Act;
(b) providing to the patient or, as the case may be, the patient’s named person
information as respects the condition of the patient for the purpose of—
(1) any such application (or proposed application); or
(i1) any other proceedings before the Tribunal in respect of the patient in
which the patient or, as the case may be, the patient’s named person
is taking part (or considering whether to take part).

(4) For the purposes of subsections (1) and (2) above and subject to subsection (5) below,
a medical practitioner is duly authorised if authorised for the purposes of this section
by—

(a) the patient; or
(b) the patient’s named person.

(5) Authorisation given for the purposes of this section by the patient’s named person may
be rescinded by the patient at any time when the patient is not incapable.

(6) In subsection (5) above, “incapable” has the same meaning as in section 250(7) of
this Act.



