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CHILDCARE FUNDING (WALES) ACT 2019

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Section 1 —Funding of childcare for children of working parents

7.

Section 1(1) requires the Welsh Ministers to provide funding for childcare for
qualifying children of working parents. Section 1(2) requires the Welsh Ministers
to specify in regulations the amount of childcare to be secured in accordance with
the funding provided under section 1(1). Section 1 (3) specifies certain fundamental
requirements that a child must meet to be provided with funded childcare (including
that the child isunder compul sory school age, achild of working parents, and in Wales).
It also provides the Welsh Ministers to impose other requirementsin regulations. These
reguirements may (subsection (5)) relate to a parent of the child.

Regulations made by the Welsh Ministers under this section will flesh out these
requirements, for instance by specifying when a person is to be treated as being in
paid work, when a child is to be treated as being in Wales, and when a person is to
be treated as being another’s partner. For example, the regulations may specify that a
person who is temporarily away from the workplace in certain circumstances, such as
taking parental leave, will be considered to be in work for the purposes of determining
eligibility for funding.

Section 2 - Power to make provision about administration etc. of funding.

0.

This section gives the Welsh Ministers the power to make regulations setting out
arrangements for administering and operating the funding scheme established by virtue
of section 1. These regulations may, for example, include details of how a parent, or
partner of a parent, of an igible child can apply for the funding, and how €ligibility
checks will be undertaken. Sections 3 to 7 of the Act contain a non-exhaustive list of
the type of provision that may be made in regulations under this section.

Section 3 - Requirement for parents etc. to provide information

10.

11.

The effect of this section isthat anyone who is currently claiming funding, or claiming
it for the first time, and so has to make or is making a declaration under section 1, may
be required to provide information and documents specified in the regulations, either
to the Welsh Ministers or to someone (for instance a scheme administrator) providing
services to the Welsh Ministers.

Theregulations may al so make provision for aperson who providesfalse or misleading
information to be subject to a financial penalty. “False or misleading” in this context
means fal se or midleading in amaterial particular. Thismeans, in practice, that aperson
would only be liable to a penalty if the false or misleading information provided was
such as to have a bearing on whether or not a person would be dligible for the offer,
such as details of their earnings, the age of the child etc. Section 3(5) deas with the
interrel ationship between a penalty under this section, and proceedings for an offence,
say for obtaining a pecuniary advantage by deception. It provides that a person who
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has been convicted of an offence may not also be subjected to a penalty in respect of
the same circumstances.

Section 3(6) provides that the maximum amount of any financial penalty that can be
levied in regulations made under section 2 is £3,000. The Welsh Ministers have power
to amend this maximum amount in regulations (see section 11 of the Act).

Section 4 - Provision of information by third parties

13.

14.

15.

Section 4 of the Act specifies that the regul ations (which may be made under section 2)
may make provision for certain persons specified in the section (see below) to provide
information to the Welsh Ministers or a person providing services to them. The
information in question must be specified in the regulations, or described in them, and
can only be dedlt with in this way if the Welsh Ministers consider it is needed for
determining eligibility for funding under section 1 of the Act.

The regulations may permit HMRC, a government department or a Minister of the
Crown (or a person providing servicesto any of them) to provide the Welsh Ministers
(or a person providing services to the Welsh Ministers) with any information of this
kind. But this will be subject to the “appropriate Minister” consenting to this: the
meaning of “appropriate Minister” is set out in section 4(6).

A loca authority, or a person providing services to a local authority, may be either
required or permitted by the regulationsto provideinformation of thiskind to the Welsh
Ministers or to a person providing services to them. (In other words, in this context,
but not in that described in paragraph 13 a requirement to provide information may be
imposed).

Section 5 — Onward disclosure of information disclosed by virtue of section 3 or 4

16.

17.

18.

Section 5 makes provision about the onward disclosure of information that has been
disclosed by virtue of section 3 or 4. Section 5(3) requires the appropriate Minister to
give consent to any regulations which contain provision about the onward disclosure
of information provided by HMRC, aMinister of the Crown, agovernment department
or aperson providing services to any of these persons. “Appropriate Minister” has the
same meaning in this section asin section 4, namely the Treasury in relation to HMRC
and the Secretary of State for a government department or a Minister of the Crown.

Section 5(4) enables any regulations relating to the onward disclosure of information
to make provision for criminal offences in connection with the unauthorised onward
disclosure of information that has been shared for the purposes of making a decision
about a person’s eligibility to receive Government-funded childcare.

In accordance with section 5(5) the maximum penalty which may attach to any criminal
offence created by virtue of this section cannot exceed a2 year prison sentence (whether
or not accompanied with afine).

Section 6 - Reviews of determinations and appealsto the First-tier Tribunal

19.

Section 6 of the Act specifies that regulations which may be made under section 2 may
make provision about what happens when a person wants to challenge a determination
about their eligibility for funding. The regulations may make provision about reviews
of decisions and for appeals to the First-Tier Tribunal. If regulations are made under
section 2 of the Act which make provision about the imposition of financial penalties
(by virtue of section 3) then section 6(2) requires that they must also make provision
to enable a person to challenge the imposition or the amount of any financial penalty
imposed.
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Section 7 - Power to confer functions on local authorities

20. Section 7 gives the Welsh Ministers the power to make provision in the regulations
that may be made under section 2 to confer powers or impose obligations on Local
Authoritiesin connection with funding under section 1. The regulations may aso make
provision which requires Local Authorities to have regard to any guidance issued by
the Welsh Ministersto support the administration and operation of the funding scheme.

Section 8 - Duty to prepare and publish report on the effect of Act

21, Section 8 requires the Welsh Ministers to prepare and publish a report on the effect of
the Act and on the operation of any arrangements made for the purposes of section 1 of
the Act. The report must be prepared and published as soon as practicabl e after the end
of five years beginning with the day on which section 1 comesinto force.

Section 9 - Consequential amendment to the Commissioners for Revenue and
Customs Act 2005

22. Section 9 of the Act contains an amendment to section 18 of the Commissioners
for Revenue and Customs Act 2005 (“the 2005 Act”) which makes provision about
HMRC's duty of confidentiality. Section 18 of the 2005 Act lays down the code of
confidentiality for HMRC and its officialsin relation to the information held by HMRC
in connection with a function of HMRC and specifies the circumstances in which
disclosures can be made.

23. The amendment to the 2005 Act will insert a new paragraph into section 18(2) of that
Act whichwill enable HMRC to discloseinformation which isrequired for the purposes
of any regulations made under this Act to the Welsh Ministers (or to a person providing
services to the Welsh Ministers).

24, The 2005 Act forms part of the law of the United Kingdom' s three legal jurisdictions:
that of England and Wales; that of Scotland; and that of Northern Ireland (see section 56
of the 2005 Act for the provision specifying the Act’s UK-wide extent).

25, Section 108A(2)(b) of the Government of Wales Act 2006, which sets out the rules
governing the limits of the National Assembly’s legislative competence, restricts the
extent of Assembly Acts, including amendments to other legislation made by those
Acts, to the jurisdiction of England and Wales.

26.  Thismeans that the amendment to section 18 of the 2005 Act will have amore limited
extent than those provisions of the 2005 Act which extend acrossthe UK. So section 18
of the 2005 Act, asit extendsto the jurisdictions of Scotland and Northern Ireland, will
exist without the amendment contained in section 9 of the Act. But the amendment will
have effect for the purposes of the jurisdiction of England and Wales.

Section 11 - Power to change amount of financial penalty for provision of false or
misleading information

27. This section confers a power on the Welsh Ministers to make regulations varying the
maximum penalty of £3,000 specified in section 3(6) (penalty for providing false or
misleading information) by making an amendment to that section.

Section 12 - Supplementary provision about regulations under this Act

28. This section explains that powers to make regulations under the Act are to be exercised
by statutory instrument (which means that certain procedural and other requirements
contained in the Statutory Instruments Act 1946 apply in relation to regulations made
under the Act) and specifies that the affirmative procedure will apply to each use of
the regulation-making powers. This means that any regulations made under the Act are
subject to the express approval of the National Assembly for Wales.
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Section 12 also makes it clear that any regulations made under the Act may confer
a discretion on any person. The power to confer a discretion is necessary in order
to give the Welsh Ministers flexibility in the operational arrangements to be made
for administering any funding provided in accordance with section 1, for example,
when making a decision whether to impose a penalty for the provision of false or
misleading information provided by a person in connection with their application
for funding. A person exercising a discretion in such circumstances must exercise
reasonable judgement in order to determine whether or not to impose a penalty and, if
apenalty isimposed, the amount of that penalty.

Any regulations made under the Act may also make different provision for different
purposes, make consequential, incidental, supplementary, transitory, transitional or
saving provision.

Section 13 - Coming into force

31.

32.

Section 13(1) sets out the provisions of the Act that will come into force one day after
the Act receives Royal Assent.

Any sections of the Act that are not mentioned in subsection (1) will come into
force on a day specified in a commencement order (or orders) made by the Welsh
Ministersin accordancewith subsection (2). The Wel sh Ministershave power to specify
different commencement dates and may commence provisions for different purposes
or in relation to specified areas.

Section 14 - Short title

33.

This section states that the short title of this Act will be the Childcare Funding (Wales)
Act 2019.
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