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COURTSREFORM (SCOTLAND) ACT 2014

EXPLANATORY NOTES

THE ACT

Part 5—Civil Appeals

192.

193.

194.
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Part 5 deal swith civil appeal sand the rel ationshi ps between the sheriff court, the Sheriff
Appeal Court and the Court of Session.

The Act provides that the new Sheriff Appeal Court should deal with all civil appeals
from sheriffsand summary sheriffsin the sheriff court, except where specificlegisation
allowsfor appeal to the Court of Session. Under sections 27 and 28 of the Sheriff Courts
(Scotland) Act 1907 (which are to be repealed) appeals may go to the sheriff principal
or to the Court of Session. The establishment of the Sheriff Appeal Court meansthat the
existing right of appeal to the sheriff principal of a sheriffdom in civil proceedingsis
abolished. Thisonly appliesto appealsfrom the sheriff to the sheriff principal and does
not affect any statutory appeals or applications to the sheriff principal from tribunals
or other bodies.

Generally, direct appeals from the sheriff court to the Court of Session will cease
to be possible. All appeals will go instead to the Sheriff Appeal Court. In order to
address concerns that the Sheriff Appeal Court might in some cases ssimply be seen as
an extra and unnecessary layer of appeal which merely adds to the cost of appealing
an action, the Scottish Civil Courts Review recommended that there should be a
restricted right of appeal from the Sheriff Appeal Court to the Court of Session. There
is provision, therefore, that the Sheriff Appeal Court or the Court of Session may only
grant permission to appeal if the appeal raisesan important point of principleor practice
or if there is some other compelling reason for the Court of Session to hear it.

However, there remain some proceedings where there is a statutory requirement for
initial proceedings to be brought before a sheriff principal rather than a sheriff. In such
cases, it is considered more appropriate for the appeal to lie to the Court of Session
rather than the Sheriff Appeal Court.

Part 5 also provides for the granting of leave or permission and assessment of the
grounds of appeal. In 2009, Lord Penrose published a Review of Inner House Business
inwhich it was set out that there should be a sift mechanism under which asingle judge
of the Inner House should consider grounds of appeal. The amendment made to the
Court of Session Act 1988 by the Judiciary and Courts (Scotland) Act 2008, which
permitsasingle judge of the Inner House to dispose of business, restricts the role of the
single judge to procedural matters. That power is considered sufficient to provide for
asingle Inner House judge to deal with applications for permission or leave to appeal,
but not for asingle judge to consider whether appeal proceedings should be allowed to
proceed and if so on what grounds. Lord Penrose recommended that the decision of the
singlejudge should befinal, albeit with the safeguard that a decision could be reviewed
by athree-judge Division of the Inner House.

However, the Scottish Civil Courts Review considered that it would not be an efficient
use of resources for afirst sift to be undertaken by three members of the Inner House
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and noted that the sift mechanism proposed by Lord Penrose would be the equivalent of
areguirement to obtain leavein other jurisdictions. A decision on whether to grant leave
or permission and an assessment of the grounds of appeal require some consideration
of the merits and will ordinarily affect whether an appeal or part of it can proceed.
Therefore, despite the existing procedures for dealing with leave or permission, the Act
provides for a power for both of these matters to be dealt with in a consistent way.

198. Finaly Part 5 deals with appeals to the Supreme Court. Section 40 of the Court of
Session Act 1988 provides that it is competent to appeal to the United Kingdom
Supreme Court (UKSC) against certain judgements without requiring leave from the
Inner House. The only restriction isthat the appeal must be certified by two counsel as
reasonable beforeit can be heard in the UK SC. These arrangements have been criticised
in anumber of cases, most recently by the UK Supreme Court in Uprichard v Scottish
Ministers [2013] UKSC 21. The Act, therefore, replaces the provisions for appeals
under section 40 of the Court of Session Act 1988 which can be taken forward on the
certification of two counsel with provision that requires the permission of the Inner
House, or, failing such permission, permission of the UKSC.

Appealsto the Sheriff Appeal Court

Section 109 — Abolition of appeal from a sheriff to the sheriff principal

199.  Whilst the office of sheriff principal will continue, section 109(1) abolishesthe right of
appeal from the sheriff to the sheriff principal in civil proceedings, in consequence of
the new right of appeal to the Sheriff Appea Court in section 110. Thisonly appliesto
appealsfrom the sheriff to the sheriff principal and does not affect any statutory appeals
or applications to the sheriff principal from tribunals or other bodies. Subsections (2)
and (3) provide that any specific provisions in other enactments which provide for an
appeal from a sheriff to the sheriff principal will now be to the Sheriff Appeal Court.

Section 110 — Appeal from a sheriff to the Sheriff Appeal Court

200.  Section 110 is based on section 27 of the Sheriff Courts (Scotland) Act 1907 but
provides that the appeal isto the Sheriff Appeal Court rather than the sheriff principal.
Permission to appeal is not required in relation to the matters set out in subsection (1).
Subsection (2) provides that permission to appeal is, however, required against any
other interlocutor (order) of asheriff in civil proceedings. Subsections (4) to (6) contain
anumber of qualifications and are intended to restate section 28(2) of the 1907 Act and,
in particular, to preserve any specific provision regarding appeal to the Sheriff Appeal
Court or Court of Session that may be contained in other enactments. But the general
rules for appeals from sheriffs in sections 27 to 29 of the 1907 Act are repealed by
paragraph 4(e) of Part 1 of schedule 5 to the Act. See also the explanatory notes for
section 82 which makes special provision for appeals from simple procedure cases.

Section 111 — Sheriff Appeal Court’s powers of disposal in appeals

201.  Section 111 sets out the powers of disposal available to the Sheriff Appeal Court. The
power in subsection (1)(a) is designed to be wide and isillustrated, but not limited, by
the specific disposals listed in sub-paragraphs (i) to (v). Subsection (2) makesit clear
that the provisions do not limit the inherent powers possessed by the Sheriff Appeal
Court as a court of law conferred under section 47(3).

Section 112 — Remit of appeal from Sheriff Appeal Court to Court of Session

202.  Section 112 permits a case to be remitted for the consideration of the Inner House of
the Court of Session. However, it is not intended that parties should be able to bypass
the Sheriff Appeal Court since the rationale for having such a court is that not all civil
appeals merit the attention of the Inner House. Accordingly, section 112(2)(b) permits
the Sheriff Appeal Court to remit an appeal on the application of a party to the Court
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of Session only if the Sheriff Appea Court considersthat it involves complex or novel
points of law.

Appealsto the Court of Session

Section 113 — Appeal from the Sheriff Appeal Court to the Court of Session

203.

Section 113 provides for an appeal to the Court of Session from a final judgment of
the Sheriff Appeal Court, subject to a requirement to obtain permission, in the first
instance from the Sheriff Appeal Court and, if refused, then from the Court of Session
(subsection (1)). “Final judgment” is defined in section 136(1). This further right of
appeal from a first instance decision is subject to the test set out in subsection (2).
That subsection provides that permission to appea may only be granted if the appeal
would raisean important point of principleor practice, or thereissome other compelling
reason for the Court of Session to hear the appeal (in other words, the “second appeals
test” discussed inthe context of section 89). Subsections (3) and (4) restate section 28(2)
of the Sheriff Courts (Scotland) Act 1907 to preserve any specific provision regarding
appeals from the Sheriff Appeal Court to the Court of Session that may be contained
in other enactments.

Section 114 — Appeal from the sheriff principal to the Court of Session

204.

There are some enactments which provide for applications direct to the sheriff principal
rather than the sheriff (as explained with reference to section 109 these are unaffected
that section). Section 114 deals with such first instance judicia decisions made by
sheriffs principal and makesit clear that appeals from such judgments are to the Inner
House of the Court of Session rather than the Sheriff Appeal Court.

Section 115 —Appeals: granting of leave or permission and assessment of grounds
of appeal

205.

206.

207.

208.

Section 115 inserts a new section 31A into the Court of Session Act 1988 to give the
Court of Session power to provide by act of sederunt for asinglejudge (a) to determine
any applications to the Inner House of the Court of Session for leave or permission to
appeal to the Inner House; and (b) to consider any appeal proceedings initially (and,
where appropriate, after leave or permission has been granted).

Section 115 relates to paragraphs 97 to 99 of Chapter 4 of the Scottish Civil Courts
Review which a so referred to the Inner House Business Review by Lord Penrosewhich
recommended at paragraph 6.27 what the Scottish Civil Courts Review termed a “sift
mechanism” whereby a single Inner House judge could consider grounds of appeal .

By way of background to the new provisions, it is relevant to note that section 2(4) of
the Court of Session Act 1988 provides that, subject to section 5(ba), the quorum for a
Division of the Inner House of the Court of Session shall be three judges. Section 5(ba)
was inserted by the Judiciary and Courts (Scotland) Act 2008. Subsection 103(2)(p) of
the Act gives the Court of Session power to make provision by act of sederunt as to
the quorum for a Division of the Inner House considering solely procedural matters.
That power is considered sufficient to provide for a single Inner House judge to deal
with procedural mattersincluding applications for leave or permission — see Rule 37A
of the Rules of Court and as confirmed by the case of MBR v Secretary of Sate for the
Home Department’. However, the power is not considered sufficient to enable Rules
of Court to enable asingle judge to consider theinitial stages of the appeal proceedings
and decide by reference to the grounds of appeal whether the appeal proceedings should
be allowed to proceed and if so on what grounds.

Since a decision on whether to grant leave or permission and an assessment of the
grounds of appeal both require some consideration of the merits and will ordinarily

1

2013 SLT 1108; www.scotcourts.gov.uk/opinions/2013CSIH66.html.
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affect whether an appeal or part of it can proceed. The Act provides a power for both
of the above matters to enable a consistent approach.

New section 31A (1), therefore, providesthe Court of Session with anew power relating
to applications for leave or permission. When the act of sederunt is made under this
new power the existing provisions that deal with the leave or permission process in
Chapter 37A (asconsidered by the Court inthe MBR case cited above) will beremoved.
Subsection (1) does not set out thetest to be applied by the Court in determining whether
leave or permission should be granted. That will be determined by the common law and
any particular provisions in the relevant statutes that provide for leave or permission.
The second appeal stest has now been introduced for the majority of cases— see Hoseini
v Secretary of Sate for the Home Department 2005 SLT 550 asreferred to by the Court
inthe MBR case.

New section 31A(2) provides the Court of Session with a separate power to make
provision for the initial appeal proceedings to be dealt with by a single judge with
reference to whether the grounds of appeal or any of them are arguable. The Court is
also given discretion through this power to apply this procedure to cases where leave
or permission has already been granted.

New section 31A(3) requires the act of sederunt to make provision about the procedure
including for the parties to be heard and for review by a Division of the Inner House
of the Court of Session.

New section 31A(4) provides for the single judge’ s decision to be final subject to the
Inner House review process.

New section 31A(7) contains a definition of appeal proceedings. The new processis
not capable of being applied to the procedure for permission to appeal to the Supreme
Court that is separately provided for through section 117 of the Act.

Section 116 — Effect of appeal

214.

Section 116 isintended to restate section 29 of the Sheriff Courts (Scotland) Act 1907
and makes provision about the effect of an appeal to either the Sheriff Appeal Court
or the Court of Session. It provides that the court considering an appeal will be able to
review al of the decisions in the proceedings, whether the decisions are made at first
instance or on appeal (subsection (2)), and that the appeal may be insisted upon by any
party to the appeal, regardless of whether that party was the one who originally brought
the appeal (subsection (3)).

Section 117 — Appeals to the Supreme Court

215.

216.

217.

Section 117 sets out new provisions for appeals from the Court of Session to the UK
Supreme Court by replacing section 40 of the Court of Session Act 1988 with new
sections 40 and 40A. It will be competent to appeal against a judgment of the Court of
Session to the Supreme Court, but only with the permission of the Inner House of the
Court of Session or, failing such permission, with the permission of the Supreme Court.

Section 40 of the Court of Session Act 1988 provides that it is competent to appeal
to the Supreme Court against certain types of judgments without requiring leave from
the Inner House. The only restriction on those appeals is that the Supreme Court under
Practice Direction 4 requires that the note of appeal must be signed by two Scottish
Counsel who certify that the appeal is reasonable.

In addition to changing the process for appeals to the Supreme Court, in line with
the overall approach in the Act the opportunity has been taken to update the language
and modernise terminology (noting that section 40 was itself a consolidation of the
Court of Session Acts of 1808 and 1925), where appropriate. The Supreme Court
in the judgment of Apollo Engineering Limited (Appellant) v James Scott Limited
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(Respondent) (Scotland) [2013] UKSC 372 made some criticism of the language of
section 40.

The main changes in terminology in the new section 40 are:

e “cause” becomes “proceedings’ — Lord Hope notes in the Apollo judgment that
“cause” has avery wide meaning and is defined in Rules of Court as covering “any
proceedings’;

e “leave’ becomes “permission” as that is the term that is used more widely now,
for exampl e section 288AA(5) of the 1995 Act and the Consgtitutional Reform Act
2005;

e “judgment” and “interlocutory judgment” become*decision”. Thisreflectsthe fact
that “an interlocutory judgment” is any judgment other than afinal one and on that
basis“decision” is clearer for the user;

* “judgment on the whole merits’ becomes “final judgment” as defined in new
section 40(10). This is consistent with the definition of “fina judgement” as in
section 136(1) of the Act which in turn is drawn from the definition of “final
judgement” in section 3 of the Sheriff Courts (Scotland) Act 1907; and

« “dilatory defence” becomes*“ preliminary defence”. Thisisdiscussed inthe Apollo
judgment where Lord Hope notes that “preliminary defence” is more favoured
nowadays. Theterm is defined in new section 40(10).

New section 40(1) provides that an appeal may be taken to the Supreme Court against
the relevant types of case only with the permission of the Inner House of the Court
of Session or, if the Inner House has refused permission, with the permission of the
Supreme Court.

Subsection (2) lists the kinds of decisions that can be appea ed with the permission of
the Supreme Court (even though the Inner House has refused permission). These are
intended to be the same categories of decision as are covered by the existing provisions
in section 40(1)(a) and (2) (with the terminological changes mentioned above and with
the addition of a decision in an exchequer cause). Exchequer causes are subject to
specid rulesin the Court of Session Act 1988 (namely sections 3 and 21 to 23 which are
unaffected by the Act). An example of an exchequer cause is an appeal from the Upper
Tax Tribunal for Scotland to the Inner House of the Court of Session under section 36
of the Revenue Scotland and Tax Powers Act 2014. The reference to exchequer causes
in new section 40(2)(b) effects a restatement without modification of section 24 of the
1988 Act, bringing al the relevant provisions into a single section. See also Massie v
McCaig [2013] CSIH 37.2

Subsection (3) then sets out the rule for other cases. It provides that for those other
cases the decision is appeal able with the permission of the Inner House of the Court of
Session. In other words, the Inner House is the gatekeeper alone.

Subsection (4) is intended to restate the second part of the old section 40(2). It sets
out that the Supreme Court has the same powers as the Inner House had in relation
to an appeal against an application under section 29 of the Court of Session Act 1988
to grant or refuse a new tria in any proceedings, including in particular the powersin
section 29(3) of the 1988 Act (power to set aside the verdict in place of granting a new
trial) and section 30(3) of the 1988 Act (power to grant a new trial restricted to the
question of the amount of damages).

Subsections (5) and (6) are intended to restate the old section 40(3), namely that an
appeal cannot be taken to the Supreme Court against a decision of a Lord Ordinary
unless that decision has been reviewed by the Inner House.

2
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Subsection (7) isintended to restate the old section 40(4), with the effect that once an
appeal istaken to the Supreme Court all prior decisions, whether at first instance or at
any stage of appeal, are opened up for review by the Supreme Court.

Subsection (8) restates the opening qualification that is expressed in the old
section 40(1), namely that the procedure is subject to sections 27(5) and 32(5) of the
Court of Session Act 1988 which make specia provision for appeals to the Supreme
Court and to provisionsin any other enactment which restrict or exclude appeals from
the Court of Session to the Supreme Court.

Under new section 40(9), the provisions do not affect any right of appeal from the Court
of Session to the Supreme Court that arises other than under the new section 40 of the
1988 Act — whether statutory appeals or at common law (although the assumption is
that al such appeals are statutory now). For example, paragraph 13 of Schedule 6 to
the Scotland Act 1998 sets out a separate process in relation to civil devolution issue
appeals which is unaffected by the Act.

New sections 40A(1) and (2) provide a time limit for applications for permission to
appeal to the Supreme Court. Applications to the Inner House of the Court of Session
must be made within 28 days of the date of the decision against which the appeal lies, or
such longer period as the court considers equitable having regard to the circumstances.
The application to the Supreme Court should be made within 28 days of the date on
which the Inner House refused permission, or such longer period as the Supreme Court
considers equitable having regard to the circumstances. The time limit is equivalent
to the time limits provided for in relation to applications for permission to appeal
compatibility issues (European Convention on Human Rights and European Union
challenges) to the Supreme Court through section 288A(7) and (8) of the Criminal
Procedure (Scotland) Act 1995.

New section 40A (3) sets out that the test that the Court is to apply when considering
an application for leave iswhether the appeal raises an arguable point of law of general
public importance that ought to be considered by the Supreme Court at the time. This
isin line with the comments made by Lord Reed in the case of Uprichard v Scottish
Ministers[2013] UKSC 21.#
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