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POLICE AND FIRE REFORM
(SCOTLAND) ACT 2012

EXPLANATORY NOTES

THE ACT —SECTION BY SECTION

Part 2—-FireReform

Sections 111-120 — Further Amendments of 2005 Act
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Sections 111 and 112 amend sections 35 and 36 of the 2005 Act - power to obtain
assistance in carrying out functions and arrangements for carrying out of functions by
others - replacing references in those sections to “relevant authority” (unitary authority
or joint fire and rescue board) with SFRS. The amended sections now provide that
functions can only be delegated and assistance provided in thisway if the Chief Officer
considers that the persons from whom assistance will be provided or to whom the
functionswill be delegated have the relevant knowledge, skills and experience to do so.
In addition, under section 36, the function of extinguishing fires may only be delegated
to fire-fighters.

Section 113 inserts new sections 39 A — C into the 2005 Act to place a statutory duty
on SFRS to make arrangements which secure best value. Thisreplaces the current duty
of best value imposed on fire and rescue authorities and joint boards by section 1 of the
Local Government in Scotland Act 2003. Best valueis defined as meaning a continuous
improvement in the performance of SFRS's functions. In terms of new section 39B,
in carrying out its duties in relation to best value, SFRS must have regard to: (a) any
relevant guidance issued by the Scottish Ministers; and (b) anything regarded as proper
arrangements for the purposes of securing best value. Relevant guidance is defined as
meaning guidance on carrying out the duties imposed in new section 39A, including,
in particular, guidance on how to make and what is to be included in the arrangements
to secure best value, and guidance as to how to implement the duty to make such
arrangements. Before i ssuing such guidance, the Scottish Ministers must consult SFRS
and anyone el se they consider appropriate. Where thereis conflict between (a) and (b),
SFRS must have regard only to (a).

In making arrangements to secure best value, new section 39A provides that SFRSis
required to balance the quality of the performance of its functions, the cost of doing
s0, and the cost to persons of any service provided by SFRS on a wholly or partly
chargeable basis. In maintaining that balance, SFRS must have regard to efficiency,
effectiveness, economy and the need to meet equal opportunities requirements (within
the meaning of Section L2 of Part 2 of Schedule 5 to the Scotland Act 1998 (c. 46)).
SFRS is to discharge its duties in a way which contributes to the achievement of
sustainable development. When measuring the improvement of the performance of
SFRS's functions, regard should be taken of the extent to which the outcomes of that
performance have improved. New section 39C confers a power on the Auditor General
to examine the arrangements made by SFRS to secure best value.
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Section 114 amends the 2005 Act to insert new sections 41A, 41B and 41C which set
out the arrangements for planning for SFRS. New section 41A places a duty on SFRS
to prepare a strategic plan. The plan must set out how SFRS proposes to carry out its
functions during a 3 year planning period, set out outcomes against which performance
can be measured, and include such other information as SFRS considers appropriate
(including information rel ating to other planning periods beyond the following 3 years).

Under section 41A SFRSmust make arrangementsto obtain views, on what the strategic
plan should contain, from persons who are likely to be interested in how it carries
out its functions. When preparing the plan, SFRS must have regard to the framework
document (see section 40 of the 2005 Act), send the draft plan to persons specified in
subsection(5), invite comments from these persons and have regard to any comments
received. SFRS must submit the plan to Scottish Ministers for approval and use best
endeavours to secure approval of the plan (with or without modifications) before the
start of the planning period. The date for the start of the first planning period will be
set by the Scottish Ministers by Order, subject to the negative procedure. Once the
plan has been approved, it must be published and laid before the Scottish Parliament
by SFRS. Section 41B provides for review of the strategic plan and that any new plan
prepared following that review must follow the same process for obtaining views from
others, approval and publication as the original. SFRS may review and prepare a new
strategic plan at any time, but must prepare a new plan for each new planning period
(i.e. to take effect on the expiry of the previous planning period) or if Ministers bring
anew framework into effect (by virtue of s.40(4) of the 2005 Act). Therefore areview
will happen at least once every 3 years. Each new plan must cover a 3 year period
which, for plans prepared as aresult of areview part way through the previous planning
period, will commence 8 weeks after the plan is submitted to the Scottish Ministers for
approval, and for plans prepared in anticipation of the expiry of the previous planning
period will commence the day after that period expires. Where astrategic plan has been
approved under section 41A or 41B, SFRS must have regard to that plan in carrying
out its functions (by virtue of section 41C).

Section 115 amends the 2005 Act to insert new sections 41D to 41K which set out the
arrangementsfor local fire and rescue services, including the new relationship between
the SFRS and each local authority. New section 41D requires SFRS to ensure that
adequate arrangements are in place for the provision of fire and rescue services within
each local authority area and for the involvement of the local authority in determining
prioritiesand objectivesfor SFRSIocally. New section 41J requiresthe Chief Officer to
designatea L ocal Senior Officer for each local authority area, to whom the functions set
out in sections41E to 41H and 41K areto be delegated. The Loca Senior Officer must
also undertake SFRS's duty to participate in community planning. One Loca Senior
Officer may cover more than one local authority area.

New section 41E requires SFRS to prepare alocal fire and rescue plan for each local
authority area. The plan must set out: the main priorities and objectives for SFRS in
the local authority area along with the reasons for sel ecting these and outcomes against
whichthesewill be measured; how it will deliver those prioritiesand objectivesand how
they will help deliver any other relevant local outcomes identified through community
planning. The local fire and rescue plan can aso include any other matters linked to
fire and rescue services in the local area that the SFRS thinks fit. When preparing the
plan, SFRS must have regard to the fire framework (see section 40 of the 2005 Act)
and SFRS's strategic plan and consult SFRS employee representatives, and others as
appropriate. SFRS must submit the plan to the relevant local authority for approval and
onceit is agreed to, SFRS must publish it.

New section 41G requires SFRS to review the local fire and rescue plan every 3 years,
where there has been significant revision to the fire framework, and where a new
strategic plan is approved. The plan must be revised if there has been no revised plan
published within the past 3 years, and may be revised following any other review.
Under new section 41F the local plan may also be reviewed at any time. Any review
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and revision of the plan must follow the same procedure for preparation, approval and
publication as the initial plan. New section 41H makes clear that SFRS must provide
the local authority with any information or reports reasonably requested by the local
authority about the carrying out of SFRS's functions in that local authority area. This
includes providing reports relating to any local fire and rescue plan which isin force
for the local authority area.

Under new section 41K alocal authority can monitor and provide feedback to the SFRS
on how it carries out its functions in the local authority’s area. It may provide views
and make recommendations for improvements in this respect, and feedback may refer
to any local fire and rescue plan in force for its area.

Section 116 amends the 2005 Act to insert new section 41L which requires SFRS to
prepare and publish an annual report as soon as possibl e after the end of each reporting
year. A copy of the report must be given to Scottish Ministers and laid before the
Scottish Parliament. The report must contain an assessment of SFRS's performance
during the reporting year in acting in accordance with the fire framework and in
achieving the outcomes set out in the strategic plan, and any other information SFRS
considers appropriate.

Section 117 amendsthe 2005 Act to insert new section 41M, requiring SFRSto provide
to the Scottish Ministers any reports, statistics and other information they request in
relation to its functions. Subsection (2) makes clear that the information may include,
for example, statistics relating to fire deaths and the outcome of other rescues. The
information must be provided when and how specified by the Scottish Ministers.

Section 118 amends the 2005 Act to insert new section 42A to allow the Scottish
Ministers to give the SFRS a general or specific direction in relation to carrying out its
functions. The Scottish Ministers must publish any directions and lay acopy before the
Scottish Parliament. SFRSis required to comply with any such directions. A direction
cannot be madein relation to adherence to the fire and rescue framework asthe existing
enforcement arrangements would apply in those circumstances.

Section 119 inserts sections 43A to 43G into the 2005 Act. It describes the role,
powers and functions of the Inspectors of the Scottish Fire and Rescue Service. New
section 43A alows Her Magjesty to appoint a Chief Inspector of the Scottish Fire and
Rescue Service, and such number of other Inspectors as determined by the Scottish
Ministers. The Scottish Ministersmay themsel ves appoint Assistant Inspectors. Section
43A(5) makes clear that the individual who is the Chief Inspector of Fire and Rescue
Authorities on the date the provision comesinto force isto be the first Chief Inspector
of the SFRS. The same appliesto any Inspectors or Assistant |nspectorsin post on that
date. It is for the Scottish Ministers to set levels of pay for all such office holders. In
addition, Ministers have a power to authorise an Inspector to carry out functions of
the Chief Inspector in the event of atemporary vacancy in that office, or if the Chief
Inspector is temporarily unable to carry out those functions.

Under new section 43B an Inspector has powers to inquire into the state and efficiency
of SFRS, the manner in which SFRSis carrying out its functions and whether, in doing
S0, it is complying with its duty to make arrangements which secure best value. The
Inspectors may independently initiate such inquiries, and must do so if so directed
by the Scottish Ministers. SFRS must cooperate with the Inspectors’ inquiries and, in
particular, must provide any information or documents relating to its functions that the
Inspector may require, and must grant them access to SFRS premises or equipment
as required. The power of entry is not available in relation to private dwellings, and
Inspectors do not have the power to enter premises by force.

Under new sections 43C and 43D, the Chief Inspector is required to produce a report
of any inquiry completed under section 43B and must in al cases give the report to
SFRS. If theinquiry is under section 43B(1) the Chief Inspector must give the Scottish
Ministers such information in relation to the inquiry asthey may request, and, where it
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relates to the state and efficiency of SFRS or its compliance with its duties in relation
to best value, the Chief Inspector must give the report of the inquiry to the Scottish
Ministers and lay it before the Scottish Parliament. If the inquiry relates to SFRS's
carrying out of its functions, the Chief Inspector has discretion to provide acopy of the
report to the Scottish Ministers. If theinquiry hasbeen directed by the Scottish Ministers
under s.43B(2), the Chief Inspector must give them a report of the inquiry and any
other information relating to the inquiry that the Scottish Ministers request. The Chief
Inspector must also then give a copy to SFRS. The Scottish Ministers must lay a copy
of the report before the Scottish Parliament. New section 43E makes clear that SFRS
must have regard to any reportsit receives from the Chief Inspector when carrying out
itsfunctions, and must take such measures as it considers appropriate following receipt
of the report, e.g. to implement any recommendations made by the Chief Inspector.

New section 43F puts in place a requirement for the Chief Inspector of the Scottish
Fire and Rescue Service to prepare a plan setting out priority areas for inquiry by the
Inspectors and how such inquirieswill be carried out. He or sheis required to keep the
plan under review and may revise it periodically. The Chief Inspector is required to
consult on, and publish, the plan and any revised plan. New section 43G requires the
Inspectors and the Auditor General to co-operate and co-ordinate activity in relation to
their functions relating to SFRS.

Section 120 amends section 51 of the 2005 Act, to allow SFRS to employ special
constables (who have been appointed under section 9in Part 1 of this Act).
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