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CRIMINAL JUSTICE AND

LICENSING (SCOTLAND) ACT 2010

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2 - Criminal Law

Section 41 - Indecent images of children

193. This section extends the provisions of sections 52 and 52A of the Civic Government
(Scotland) Act 1982 (“the 1982 Act”) to make it an offence to take, make,
distribute, show, publish or possess etc. derivatives of indecent photographs or pseudo-
photographs such as line traced and computer traced images. It also extends Schedule 1
to the Criminal Procedure (Scotland) Act 1995 (Offences Against Children Under the
Age of 17 Years to which Special Provisions Apply) to include pseudo-photographs and
amends Schedule 3 to the Sexual Offences Act 2003 (Sexual offences for the purposes
of Part 2 of that Act) in relation to derivatives of indecent photographs or pseudo-
photographs.

194. Subsection (1)(a)(i) amends section 52(2C)(b) of the 1982 Act to make clear that
indecent pseudo-photographs include data capable of conversion into a pseudo-
photograph only where that conversion would result in an indecent image.

195. Subsection (1)(a)(ii) amends section 52 of the 1982 Act by the insertion of new
subsections (9) and (10). Section 52(9) extends the definition of “photograph” to
cover derivatives of photographs or pseudo-photographs or combinations of these. For
example, it includes a computer tracing which is neither a photograph nor a pseudo-
photograph but is derived from one. Section 52(10) provides that subsection 52(2B)
applies to such derivatives in the same way that it applies to pseudo-photographs.

196. Subsection (2) amends paragraph 2B of Schedule 1 to the Criminal Procedure
(Scotland) Act 1995, which lists offences against children under the age of 17 to which
special provisions apply. Paragraph 2B, which concerns offences under sections 52 and
52A of the Civic Government (Scotland) Act 1982, is amended to include offences
involving indecent pseudo-photographs, as well as indecent photographs of a child
under the age of 17 years.

197. Subsection (3) amends Schedule 3 to the Sexual Offences Act 2003, which lists sexual
offences for the purposes of Part 2 of that Act. Part 2 of the 2003 Act makes provision
for relevant offenders to be subject to the notification requirements set out in that Part
of that Act

198. Subsection (3)(a) amends paragraph 44 of Schedule 3 to the Sexual Offences Act 2003
which relates to offences under section 170 of the Customs and Excise Management Act
1979 (concerning the penalty for the fraudulent evasion of duty etc.) in relation to goods
which are prohibited from being imported where they included indecent photographs of
children under 16. So as to provide consistency with the entries in the Schedule relating
to offences in the Civic Government (Scotland) Act 1982 concerning the making,
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possessing and distribution of such indecent images, the entry is amended to provide
that it applies only where the offender is 18 or over, or is or has been sentenced to
at least 12 months imprisonment, or where the court considers it appropriate that the
sex offender notification requirements should apply. While this will limit the automatic
application of the notification requirements, the provisions outlined in the preceding
paragraphs concerning Sexual Offences Prevention Orders will mean that the restriction
does not apply in relation to applications for Sexual Offences Prevention Orders.
Paragraph 44 of Schedule 3 to the Sexual Offences Act 2003 is also amended to include
reference to pseudo-photographs of children under 16.

199. Subsection (3)(b) amends the interpretative provision in paragraph 97(b) of Schedule 3
to the 2003 Act to extend the meaning of indecent photographs and pseudo-photographs
for that Act to include derivatives of such photographs and pseudo-photographs
(by applying definitions in the 1982 Act which include the amendments made by
subsection (1)(a)(ii), above).
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