These notes relate to the Smoking, Health and Social Care (Scotland)
Act 2005 (asp 13) which received Royal Assent on 5 August 2005

SMOKING, HEALTH AND SOCIAL
CARE (SCOTLAND) ACT 2005
EXPLANATORY NOTES

INTRODUCTION
1.

These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Smoking, Health and Social Care (Scotland) Act 2005 (“the Act”).
They do not form part of the Act and have not been endorsed by the Parliament.

2.

The Notes should be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or schedule, or a part
of a section or schedule, does not seem to require any explanation or comment, none
is given.

THE ACT
3.

The main provisions of the Act are set out below.
Part 1– makes provision for a ban on smoking in certain wholly or substantially
enclosed places:
•

creating an offence of permitting others to smoke in and on no-smoking
premises;

•

creating an offence of smoking in no-smoking premises;

•

creating an offence of failing to display warning notices in no-smoking
premises;

•

setting out the powers of enforcement officers to enter no-smoking premises;

•

creating an offence of failing without reasonable excuse to give one’s name
and address on request by an authorised officer;

Part 1 also enables Scottish Ministers to raise by order the ages specified (currently
age 16) in section 18 of the Children and Young Persons (Scotland) Act 1937,
which includes the legal age for tobacco purchase.
Part 2 – provides for various matters concerning general dental services, personal
dental services and general ophthalmic services:
•

detection of vision problems in children

•

free oral health assessments and dental examinations;

•

free eye examinations and sight tests;

•

assistance and support in the provision of general dental services;

•

NHS provision of certain dental services;
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•

listing of those persons undertaking to provide or approved to assist in the
provision of general ophthalmic services;

•

listing of those persons undertaking to provide or approved to assist in the
provision of general dental services and those persons performing personal
dental services under section 17C arrangements and pilot schemes.

Part 3 – makes a series of provisions regarding pharmaceutical care services:
•

requirements on Health Boards to plan provision of pharmaceutical care
services;

•

contracts for provision of pharmaceutical care services;

•

listing of persons performing pharmaceutical care services;

•

provision of assistance and support for pharmaceutical care services.

Part 4 – makes provisions for certain services to be treated as an NHS contract.
Part 5 – makes provisions for strengthening the powers of the NHS Tribunal,
extending its jurisdiction and giving effect to corresponding provision made in
England or Wales or Northern Ireland.
Part 6 – makes provisions for a number of miscellaneous issues:
•

payments to certain persons infected with hepatitis C;

•

amendment of the Regulation of Care (Scotland) Act 2001;

•

registration of child care agencies and housing support services;

•

amendment of the Adults with Incapacity (Scotland) Act 2000;

•

appeals against certain orders under the Public Health (Scotland) Act 1897;

•

the ability of Scottish Ministers and health bodies to enter into joint ventures;

•

the Scottish Hospital Endowments Research Trust.

Part 7 – makes general provisions.
Schedule 1 – Fixed penalty for offences under sections 1, 2 and 3.
Schedule 2 – Minor and consequential amendments:
•

including clarification of Scottish Ministers’ powers under National Health
Service (Scotland) Act 1978.

Schedule 3 – Repeals.
•

including repeal of the age limit for serving on Mental Health Tribunal.

Part 1: Smoking: Prohibition and Control
Section 1 – Offence of permitting others to smoke in no-smoking premises
4.

Subsections (1) and (2) make it an offence for the person who is in charge of no-smoking
premises, having the management or control of those premises, to knowingly permit
others to smoke there. The person in charge will be regarded as having permitted that
other person to smoke if he or she knew, or ought to have known, that the other person
was smoking there.

5.

Two defences are provided under subsection (3). The first defence open to the accused
person is to prove that they, or anyone working for them, had taken all reasonable
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precautions and had tried to the best of their ability to stop any other person from
smoking in their premises. The second defence open to the accused is to prove that
there were no lawful and reasonably practicable means by which they could prevent the
other person from smoking in their premises.
6.

Subsection (4) provides that the offence of permitting others to smoke in no-smoking
premises is subject to a maximum penalty, on summary conviction, of a fine not
exceeding level 4 on the standard scale (currently £2500).

Section 2 – Offence of smoking in no-smoking premises
7.

Subsection (1) makes it an offence for a person to smoke in no-smoking premises.

8.

Subsection (2) provides that it is a defence if the person accused of smoking can prove
that they did not know, and could not reasonably be expected to have known, that the
premises in which they were smoking were no-smoking premises. This might arise in
instances where, for example, no-smoking signs had been removed or had failed to be
displayed. The onus is however on the accused to prove this.

9.

Subsection (3) provides that the offence of smoking in no-smoking premises is subject
to a maximum penalty on summary conviction of a fine not exceeding level 3 on the
standard scale (currently £1000).

Section 3 – Display of warning notices in and on no-smoking premises
10.

Subsection (1) requires “no-smoking” signs to be conspicuously displayed in, on or
near, and so as to be visible and legible from outside, no-smoking premises. The person
who is in charge of those no-smoking premises, having the management or control of
the premises, is liable for any failure to display such signs. Failure to display signs is an
offence. The signs to be displayed must state that the premises are no-smoking premises
and that it is an offence to smoke there or knowingly to permit smoking there.

11.

Under subsection (2) it is a defence for anyone accused of failing to display “nosmoking” signs to prove that they or anyone working for them or representing them as
an agent took all reasonable precautions and exercised all due diligence to ensure that
signs were in place as required.

12.

Subsection (3) gives the Scottish Ministers powers to make regulations which will
provide further details as to the manner of display, form and content of the no-smoking
signs. Regulations under this provision will be made under the affirmative resolution
procedure, so that they cannot be made until the Parliament has approved a draft.

13.

Subsection (4) provides that the offence of failing to display warning notices in and on
no-smoking premises is subject to a maximum penalty on summary conviction of a fine
not exceeding level 3 on the standard scale (currently £1000).

Section 4 – Meaning of “smoke” and “no-smoking premises”
14.

Subsection (1) provides the meaning of “smoke” which in the context of Part 1 of the
Act means to smoke tobacco or any other substance or mixture which can be smoked.
This subsection further clarifies that a person is to be taken as smoking if the person
holds or is otherwise in possession or control of lit tobacco or any other lit substance
or mixture which can be smoked.

15.

Subsection (2) provides for “no-smoking premises” to be defined as such premises or
classes of premises of a kind mentioned in subsection (4), which will be prescribed by
the Scottish Ministers under regulations. Subsection (3) allows the Scottish Ministers
to exclude, by means of those regulations, certain premises, or parts of premises, or
classes or premises or parts of premises, from the definition of “no-smoking premises”.
Regulations made under subsection (2) are to be made by affirmative procedure.
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16.

Subsection (4) lists the kinds of premises which are to be prescribed as “no-smoking
premises” under subsection (2), being premises which are wholly or substantially
enclosed and (a) to which the public or a section of the public have access, (b) which are
used wholly or mainly as a place of work, (c) which are being used for the purposes of
a club or an other unincorporated association and (d) which provide education, health
or care services.

17.

Subsection (5) clarifies that those premises described in subsection (4)(b) as a place
used for work include those premises where people work for no financial advantage
such as, for example, voluntary workers.

18.

Subsection (6) gives a further power to the Scottish Ministers to define or elaborate by
means of regulations on the meaning of certain expressions used under subsection (2).

19.

Similarly, and as above, subsection (7)(a) empowers the Scottish Ministers to define
or elaborate by means of regulations the meaning of “premises” by reference to the
person or class of person who owns or occupies the premises, whilst subsection (7)
(b) allows the Scottish Ministers to define or elaborate the meaning of “premises” to
include specific forms of public transport as they see fit.

20.

Subsection (8) allows the Scottish Ministers to make regulations to modify
subsection (4) by adding to or removing from the kinds of premises listed there. Again,
any such regulations will require to be made by affirmative resolution.

21.

Subsection (9) relates to the “no-smoking” notices which are to be displayed
under section 3(1). Subsection (9) provides that where regulations are made under
subsection (2) which define or elaborate the meaning of “premises” to cover certain
forms of transport, those regulations may provide how the “no-smoking” sign in relation
to each form of transport is to be expressed, thus enabling bespoke “no-smoking” signs
for the various forms of transport.

Section 5 – Proceeding for offences under sections 1 to 3
22.

Subsection (1) links the start of the time limit for summary proceedings in pursuance
of sections 1, 2 or 3 to the point at which the Crown is passed sufficient evidence on
the offence to justify bringing a prosecution. This will prevent any lengthy or extended
hearing processes consequential to the issuing of a fixed penalty notice under Part 1 of
the Act resulting in a subsequent prosecution for that offence being time barred.

23.

Subsection (2) provides that section 136(3) of the Criminal Procedure (Scotland) Act
1995 (c.46) applies to section 5(1) as it does to that section. Section 136(3) of the 1995
Act provides that summary proceedings are deemed to commence when a warrant is
granted, if it is executed without undue delay. Subsection (3) clarifies that a certificate
from the Crown as to the date that evidence came to the knowledge of the Crown is
conclusive evidence of that date.

Section 6 – Fixed penalties
24.

Subsection (1) provides for a fixed penalty scheme under Schedule 1 to have effect.
Schedule 1 sets out the details of how the fixed penalty system will work for offences
committed under sections 1, 2 and 3 of the Act. An explanation of the provisions in the
Schedule is given at the end of these notes.

25.

Subsection (2) provides that the fixed penalty system will not extend to offences under
section 1 (permitting others to smoke in no-smoking premises) or section 3 (failure to
display warning notices in or on no-smoking premises) committed otherwise than by
a natural person.
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Section 7 – Powers to enter and require identification
26.

Subsection (1) empowers an officer of a council to enter no-smoking premises in order
to check whether an offence under sections 1, 2 or 3 has taken place or is being
committed. The council which authorises the officer under this subsection will be the
council in the area where the premises are situated. Officers of the council will, in
general terms, have access to premises to which the public has access; this additional
power is therefore a back-up power.

27.

A council officer exercising a power of entry under subsection (1), may use force to
gain entry if necessary under subsection (2) and may, under subsection (1) search the
premises.

28.

An offence is committed under subsection (3) if a person who an authorised officer of a
council reasonably believes is committing or has committed an offence under sections
1, 2 or 3, or has information relating to the offence fails without reasonable excuse
to give their name and address when requested to do so by the enforcing officer. The
penalty for a person guilty of an offence under this subsection is on summary conviction
a fine not exceeding level 3.

Section 8 – Bodies corporate etc.
29.

Section 8 provides that officers of companies and other corporations and members of
partnerships can be held personally liable, in certain circumstances, for offences under
Part 1 of the Act that their companies or partnerships commit.

Section 9 – Sale of tobacco to under-age persons: variation of age limit
30.

Subsection (1) enables Scottish Ministers to raise by order the age in section 18 of the
Children and Young Persons (Scotland) Act 1937 (c.37) (offence of selling tobacco
etc. to under-age persons and other preventative measures). This allows them to raise
the age from the current one of 16 years for the purchase of tobacco.

31.

Subsection (2) requires that Scottish Ministers only make an order under subsection (1)
after they have consulted on a draft with persons as they see as appropriate, for example
local authorities and police bodies.

Section 10 – Crown application
32.

Many enclosed public places will be operated and controlled by the Crown. Section
10 provides that Part 1 of the Act and any regulations made under it shall bind the
Crown. Subsection (2) ensures that instead of making the Crown criminally liable for
any contravention under this Part of the Act, the Court of Session may declare unlawful
any act or omission of the Crown which constitutes a contravention.

33.

Although the Crown itself cannot be prosecuted, subsection (3) ensures that the
provisions in Part 1 apply to people in the public service of the Crown.

Part 2: General Dental Services, General Ophthalmic Services and Personal
Dental Services
Section 11 – Detection of vision problems in children
34.

Section 11 makes provision in relation to the detection of vision problems in children.
It does so by placing a duty on Scottish Ministers, inserted at section 38B of the
National Health Service (Scotland) Act 1978, to provide for the detection of vision
problems in children, to such an extent as they consider necessary to meet all reasonable
requirements.
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Section 12 – Free oral health assessments and dental examinations
35.

The provisions discussed in paragraphs 35 to 38 introduce free oral health assessments
and dental examinations for all. In subsection (2) of section 70A of the National Health
Service (Scotland) Act 1978 new wording is substituted, creating new paragraphs
(a) and (b). Subsection (2) defines the dental treatment provided in accordance with
section 17C arrangements for which regulations made under subsection (1) may
prescribe the manner of making and recovering patient charges. New paragraph (a)
excludes oral health assessments and dental examinations undertaken on or after 1 April
2006 from that definition.

36.

In subsection (1) of section 71 of the 1978 Act, a new paragraph (a) is inserted. This
excludes oral health assessments and dental examinations undertaken on or after 1 April
2006 from the Part II general dental services for which regulations may provide for the
making of charges.

37.

In subsection (2) of section 71 of the 1978 Act, new wording is substituted. This again
excludes oral health assessments and dental examinations made on or after 1 April 2006
from the prescribed special dental treatment provided under general dental services for
which regulations may provide for the making of charges.

38.

In subsection (1) of section 20 of the National Health Service (Primary Care)
Act 1997, new wording is substituted creating new paragraphs (a) and (b). New
paragraph (a) replaces subsection (2) of section 20 which is repealed. Section 20
empowers regulations to be made to prescribe the manner of making and recovering
patient charges for personal dental services under a pilot scheme. New paragraph (b)
excludes oral health assessments and dental examinations undertaken on or after 1 April
2006 from these powers.

Section 13 – Free eye examinations and sight tests
39.

Section 13 makes provision in relation to free eye examinations and sight tests. It does
so by extending the meaning of general ophthalmic services, the provision of which
must be secured under section 26 of the 1978 Act. At present, general ophthalmic
services to be provided free of charge are limited to the testing of sight, which would
determine whether or not a person requires an optical appliance (e.g. spectacles), of
certain categories of person. This section extends the duty in section 26(1) of the 1978
Act both to include eye examinations, tailored to meet the needs of the individual patient
and which may, or may not, include a sight test, and to apply to all.

40.

In subsection (1) of section 26 of the 1978 Act, new wording is substituted in order
to provide that Health Boards are placed under a duty to make arrangements with
ophthalmic opticians and ophthalmic medical practitioners for the carrying out of
eye examinations which will include the testing of the patient’s sight where this is
considered necessary in the clinical opinion of the ophthalmic optician or medical
practitioner who is undertaking the eye examination.

41.

Subsections (1A) to (1E) of section 26 of the 1978 Act are repealed. These set out the
categories of patient who are currently entitled to have their sight tested free of charge
under general ophthalmic services and are therefore otiose.

42.

Sub-paragraph (3)(a) of paragraph 2A of Schedule 11 to the 1978 Act is repealed. This
provides for Scottish Ministers or a Health Board to contribute towards the cost of
sight tests for those persons whose income/capital does not exceed their requirements
as calculated in accordance with regulations but falls within the regulatory parameters
for help with costs.

Section 14 – Charges for certain dental appliances and general dental services
43.

In section 70 of the 1978 Act, new wording is substituted in order to provide, by
regulations, more flexibility for the way in which dental charges are made or recovered.
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In section 70, wording is expanded to add the category of dental appliances to allow
for more flexibility in the charging system. Section 70(1A) is repealed as dental
appliances are now included in subsection 1. Similarly, in section 70(2) the reference
to subsection (1A), is amended to refer to subsection (1).
44.

In section 70A(2) new wording is substituted to take account of the repeal of section 70
subsection (1A) and to refer to section 70(1) for the making and recovery of charges
for dental appliances.

45.

In section 71 of the 1978 Act new wording is substituted to reflect that section 71A
is repealed.

46.

In paragraph 2 of schedule 11 of the 1978 Act new wording is substituted. A new subparagraph (1A) is introduced to provide by regulations charges for dental appliances
which are defined as dentures, bridges, crowns and orthodontic appliances. The wording
in sub-paragraph (2) (a) is also amended to include dental appliance. In sub-paragraph 3
the reference to section 1A is repealed and the wording in sub-paragraph (4) is amended
to reflect that section 70(1A) is repealed.

Section 15 – Arrangements for provision of general dental services
47.

In section 25 of the 1978 Act, new wording is substituted to expand the categories of
persons with whom Health Boards can make arrangements for the provision of dental
services. In subsection (1), new wording is substituted to allow arrangements to be made
with bodies corporate as defined in section 43 of the Dentists Act 1984 (the 1984 Act).

Section 16 – Assistance and support: general dental services
48.

After section 28C of the 1978 Act a new section 28D is inserted to enable a Health
Board to provide assistance, including financial assistance, to providers of general
dental services in a way that the Board thinks fit.

49.

A new subsection (1) is introduced which enables a Health Board to provide assistance
and support to any person providing, or proposing to provide, general dental services
under section 25 of the 1978 Act.

50.

New subsection (2) enables the Health Board to provide such assistance and support in
a way that it thinks fit, and new subsection (3) enables the assistance to include financial
assistance.

Section 17 – Lists of persons undertaking to provide or approved to assist in the
provision of general dental services
51.

A new subsection (2) is substituted in section 25 of the 1978 Act for the existing
subsection (2). The new subsection (2) provides a regulation-making power as to
arrangements for the provision of general dental services (GDS).

52.

The regulations as to arrangements shall provide for the listing of those who are
approved to assist in the provision of GDS in the area of the Health Board for the first
time. The subsection sets out those persons who will be listed on each part of a list to be
prepared, maintained and published by each Health Board. Under paragraph (a), those
persons who have undertaken to provide GDS will be named on the first part of the list.
The second part will include those persons who are approved by the Health Board to
assist in the provision of GDS and this is provided for in paragraph (b).

53.

A new subsection (2A) is substituted for existing subsection (2A) of section 25.
Paragraphs (a) to (j) of subsection (2A) set out issues that may be included in the
regulations as to the preparation, maintenance and publication of the list.

54.

Paragraph (a) provides that the first or second part of the list or both parts may be divided
into further sub-parts to enable different categories of persons undertaking to provide
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or assisting with the provision of GDS to be distinguished as necessary – for example,
those who provide domiciliary visits to nursing homes and similar establishments.
55.

Paragraphs (b) to (j) provide that the regulation making powers may include provision
as to: eligibility and applications for inclusion in a list; the grounds on which an
application must be granted or refused, or a removal made and the consequences
of removal; requirements with which a person included in a list must comply;
circumstances in which a listed person may not withdraw from that list; the grounds
under which a Health Board may suspend a person from its list; provision as to
payments while subject to suspension by a Health Board; and disclosure of information
about applications, refusal of applications, or suspensions, removal or references to the
Tribunal.

56.

A new subsection (2B) is substituted for existing subsection (2B) of section 25. Under
this, regulations may specify that a person who acts as practitioner in a Health Board
area may not provide GDS unless named on the first part of the Board’s list and a person
who acts only as an assistant practitioner in a Health Board area may not assist with
GDS provision unless named on the second part of the Board’s list.

Section 18 – Lists of persons performing personal dental services under section 17C
arrangements or pilot schemes
57.

A new section 17F is inserted into the 1978 Act. This provides an enabling power so
that regulations may be made to establish lists of persons performing personal dental
services (PDS) under pilot schemes or section 17C arrangements, that is, permanent
schemes.

58.

New subsection (1) provides that no person may perform PDS in an area unless that
person’s name is included in a list maintained by the Health Board.

59.

Paragraphs (a) to (j) of new subsection (2) set out issues that may be included in
the regulations and provide that the regulation making powers may in particular
include provision as to: the preparation, maintenance and publication of a list by a
Health Board, eligibility and applications for inclusion in such a list; the grounds
on which an application must be granted, or refused, or a removal made and the
consequences of removal; requirements with which a person included in a list must
comply; circumstances in which a listed person may not withdraw from that list; the
grounds under which a Health Board may suspend a person from its list; provision
as to payments while subject to suspension by a Board; and disclosure of information
about applications, refusal of applications, or suspensions, removal or references to the
Tribunal.

Section 19 – Lists of persons undertaking to provide or approved to assist in the
provision of general ophthalmic services
60.

A new subsection (2) is substituted in section 26 of the 1978 Act for the existing
subsection (2). As with existing subsection (2) this provides a regulation-making power
as to arrangements made by medical practitioners and ophthalmic opticians undertaking
to provide general ophthalmic services (GOS). The regulations as to arrangements shall
provide for the listing of those who are approved to assist in the provision of GOS in
the area of the Health Board for the first time. Paragraph (a) sets out those persons who
will be listed on each part of a list to be prepared, maintained and published by each
Health Board. Under (2)(a)(i), ophthalmic contractors, i.e. those persons who undertake
to provide GOS, will be named on the first part of the list. The second part will include
those persons who are approved by the Board to assist in the provision of GOS and this
is provided for in (2)(a)(ii).

61.

A new, expanded subsection (2)(b) replaces the former subsection (2)(c). Regulations
will also provide for the procedure by which patients will have a right to choose the
person that examines their eyes as well as the person that tests their sight or gives
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a prescription. Previously, the right to choose related only to the person by whom a
patient’s sight would be tested or from whom any prescription could be obtained but
the Act now proposes that GOS should include eye examinations.
62.

A new subsection (2A) is inserted into section 26. Paragraphs (a) to (j) of
subsection (2A) set out issues that may be included in the regulations as to the
preparation, maintenance and publication of the list.

63.

Paragraph (a) provides that the first or second part of the list or both parts may be
divided into further sub-parts to enable different categories of persons undertaking to
provide or assist with GOS provision to be distinguished as necessary – for example,
those who provide domiciliary visits to nursing homes and similar establishments.

64.

Paragraphs (b) to (j) provide that the regulating making powers may include: particular
provision as to eligibility and applications for inclusion in a list; the grounds on which
an application must be granted or refused or a removal made and the consequences
of removal; requirements with which a person included in a list must comply;
circumstances in which a listed person may not withdraw from that list; the grounds
under which a Health Board may suspend a person from its list; provision as to
payments while subject to suspension by a Board; and disclosure of information about
applications, refusal of applications, or suspensions, removal or references to the
Tribunal.

65.

A new subsection (2B) is inserted into section 26 of the 1978 Act. Under this,
regulations may provide that a person who acts as practitioner in a Health Board area
may not provide GOS unless named on the first part of the Board’s list and a person
who acts only as an assistant practitioner in a Health Board area may not assist with
GOS provision unless named on the second part of the Board’s list.

Part 3: Pharmaceutical Care Services Etc.
Section 20 – Health Boards’ functions: provision and planning of pharmaceutical
care services
66.

This inserts two new sections, 2CA and 2CB, into the 1978 Act.

New section 2CA – Functions of Health Boards: pharmaceutical care services
67.

Subsection (1) of the new section 2CA requires Health Boards to provide
pharmaceutical care services or to secure the provision of those services by others. This
gives Health Boards a new obligation to provide services themselves, in contrast to
current legislation that only permits them to secure provision by others.

68.

The subsection also creates a power for Health Boards to provide or secure the provision
of pharmaceutical care services for persons for whom they would not be under a duty
to provide. This makes it possible for Health Boards to deliver pharmaceutical care
services in a location that is outwith the area they cover.

69.

Subsection (2) of the new section enables a Health Board securing the provision of
pharmaceutical care services by others to do so by means of such arrangements as they
think fit. The main arrangement available will be a pharmaceutical care service contract
under new section 17Q, which replaces the current section 27 pharmaceutical services
arrangements.

70.

Subsection (3) of the new section places a duty on Health Boards to publish prescribed
information about the pharmaceutical care services that they secure the provision of by
others, or provide themselves. The information that can be prescribed is in relation to
the provision of pharmaceutical care services under Part 1 of the 1978 Act and not just
section 2CA.
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71.

Subsection (4) of the new section creates an obligation on Health Boards to co-operate
with each other in discharging their functions connected with every aspect of the
provision of pharmaceutical care services. This will be relevant where Health Boards
choose to deliver pharmaceutical services in a location outwith their geographical area
as described above. This specific duty of co-operation is in addition to the existing
general duty on Health Boards and others under section 13 of the 1978 Act to co-operate
with one another in exercising their functions in order to secure and advance the health
of people in Scotland.

72.

Subsection (5) of the new section allows regulations to be made that will define
“pharmaceutical care services” for the purposes of the 1978 Act. The regulation will set
out types of services that are and are not pharmaceutical care services for this purpose.

73.

Subsection (6) of the new section allows the regulations made under subsection (5)
to classify what services are to be regarded as essential or additional pharmaceutical
care services and under paragraph (b) the manner or circumstances in which they
will be provided. This would include, for example, categorising the type of premises
from which different services are to be provided and the time of day during which
services should be available. Subsections (c) and (d) provide that where the service
provided involves dispensing it is undertaken in accordance with directions that list
drugs, medicines and appliances (i.e. the current Drug Tariff) and the circumstances
in which they may be prescribed, and against orders raised by prescribed persons, for
example appropriately registered medical and dental practitioners.

74.

Subsection (7) provides that any directions to be issued by Scottish Ministers (by virtue
of their regulation powers at subsection (5)) must be published in the ‘Drug Tariff’, or
other such other manner as they consider appropriate. The Drug Tariff already exists
and, inter alia, lists or details the drugs, medicines and appliances that can be ordered
and dispensed as part of the provision of pharmaceutical care services.

75.

Subsection (8) makes it clear that arrangements which a Health Board may make for
the provision of pharmaceutical care services may provide for the delivery of those
services at a location outside Scotland. For instance, this would allow a Health Board to
make arrangements that would enable persons to receive pharmaceutical care services
outside Scotland where it was more practical or convenient for them to do so.

76.

Subsection (9) of the new section provides that while Health Boards are exercising
their own statutory functions to provide or secure the provision of pharmaceutical care
services, they are to be regarded in law as exercising functions of the Scottish Ministers
conferred on the Health Boards.

New section 2CB – Functions of Health Boards: planning of pharmaceutical care
services
77.

Subsection (1) provides the Scottish Ministers with broad regulation and directionmaking powers that will prescribe the arrangements by which Health Boards will
prepare, publish and keep under review plans that will enable them to discharge their
duty under new section 2CB(1).

78.

Subsection (2) gives examples of what the regulations under subsection (1) may cover
and includes identification of what pharmaceutical care services are required in a Health
Board’s area, whether there is convenient access and where provision of those services
is considered inadequate. It also includes the periods in which Health Boards are to
prepare, publish and review their pharmaceutical care services (PCS) plan; and the
consultation process by which the PCS plan is prepared and ultimately made available
to public.

79.

Subsection (3) gives the Scottish Ministers power to publish in directions what criteria
ought to be considered in the identification by the Health Boards of the matters in
subsection (2)(a) in preparing a PCS plan. For example, the directions might require
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Health Boards to compare the locations of NHS community pharmacies and GP
surgeries relative to and the size and proximity of populations they serve and their
pharmaceutical care service needs.

Section 21 – Pharmaceutical care services contracts
80.

This section inserts new sections 17Q to 17V into the 1978 Act (in place of existing
sections on pharmaceutical services). The new sections govern the terms and content of
the new pharmaceutical care services (PCS) contracts and who may provide or perform
PCS under the contracts. They contain regulation-making powers that will be used to
set out the detail of the rights and obligations under the new contracts.

81.

New section 17Q refers to the general content of the contract.

82.

Subsection (1) allows a Health Board to enter into a PCS contract with a contractor
to provide pharmaceutical care services in accordance with the provisions of Part I of
the 1978 Act.

83.

Subsection (3) sets out parameters for services to be provided under the contract, the
remuneration for their provision and other matters. Health Boards and contractors are
free to agree the terms of the contract – subject to any restrictions on this freedom
contained in Part I of the 1978 Act (restrictions set out in new sections 17R to 17V and
in regulations under new section 17Q and those sections).

84.

Subsection (4) allows the contract to cover a range of services, such as those that are
provided in other primary and acute care settings and for the services to be delivered at
a location outside the Health Board’s geographical area.

85.

New section 17R makes it compulsory for a PCS contract to require the contractor
to provide pharmaceutical care services of such descriptions as may be set out in
regulations under the section. The regulations may describe services by reference to the
manner or circumstances in which they are to be provided. The intention is to set out
in regulations that providers must provide certain essential services.

86.

New section 17S sets out the persons with whom a Health Board may enter into
a PCS contract. Subsection (1) allows a Health Board to enter into a PCS contract
with a registered pharmacist or, where the statutory conditions are satisfied, a person
or business lawfully conducting a retail pharmacy business (in accordance with
section 69 of the Medicines Act 1968) provided that the contractor undertakes that the
pharmaceutical care services are provided by, or under the supervision of, a registered
pharmacist.

87.

Subsection (2) enables regulations to set out the effect on the contract of a change in the
membership of a partnership contracted to provide pharmaceutical care services. The
intention is to allow the membership of a partnership to change without requiring a new
contract to be entered into merely because such a change in partnership has taken place.

88.

New section 17T deals with payments to be made under PCS contracts.

89.

Subsection (1) enables Scottish Ministers to give directions as to payments to be made
under the contracts. This follows the practice of using direction-making powers to
ensure that Health Boards make payments that adhere to Scotland-wide rates and levels.

90.

Subsection (2) makes it compulsory for a PCS contract to require payments to be made
in accordance with the directions then in force.

91.

Subsection (3) gives examples of the matters for which directions may provide.

92.

Subsection (4) requires Scottish Ministers to consult before giving any direction under
subsection (1)
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93.

Subsection (5) requires Scottish Ministers to publish directions under subsection (1) in
the Drug Tariff or in such other manner as they consider appropriate, for example, a
Health Department Letter of Circular.

94.

New section 17U allows regulations to be made identifying those requirements that
must be included in all PCS contracts.

95.

Subsection (2) gives examples of the issues that the regulations under subsection (1)
may cover, such as: the manner in which and standards to which services are to be
provided; the persons who may perform services; contract variation and enforcement;
and the adjudication of disputes. Subsection (2)(b) provides that the regulations may
give the Scottish Ministers power to issue directions with regard to the manner and
standards to which services under a PCS contract must be provided. The use of
directions recognises the clinical nature of the services that will be provided and the
need for them to be reviewed and revised on a regular basis.

96.

Subsection (3) provides for regulations made under subsection (2)(c)(iii) to set out
prescribed circumstances in which a contractor must accept a person to whom services
are to be provided and in which a contractor may decline to accept such a person or
may terminate responsibility under the PCS contract for the person.

97.

Subsection (4) provides that regulations varying the contract terms (by virtue of
subsection (2)(c)(v)) may include provision as to the circumstances in which a Health
Board may so vary the terms or to suspend or terminate any duty under the contract to
provide services of a prescribed description.

98.

Subsection (6) provides that all PCS contracts must include a requirement that the
contractors comply with any directions given by the Scottish Ministers under the
regulation powers at subsection (1).

99.

New section 17V essentially provides for two things.

100.

Subsection (1) creates a regulation-making power to set national procedures for internal
dispute resolution for the terms of proposed PCS contracts. The regulations may provide
for the proposed terms to be referred to the Scottish Ministers and for the Scottish
Ministers, or a person or panel of persons appointed by them, to determine what the
terms of contract should be.

101.

Subsection (2) creates a regulation making power to enable the parties to a PCS
contract and parties who are already providing pharmaceutical care services under a
PCS contract to opt to be treated as a health service body for any purposes in the existing
section 17A of the 1978 Act. Section 17A allows health service bodies to enter into
contracts with other health service bodies for the supply of goods and services. Such
contracts are health service contracts, and are not regarded for any purpose as giving
rise to contractual rights and liabilities, and they are not enforceable in courts. Section
17A instead provides for either party to a NHS contract to refer any matter in dispute to
the Scottish Ministers for determination. It also provides for any determination made
by the Scottish Ministers to contain directions (including directions about payments)
and places a duty on the parties to the NHS contract to comply with any such directions.

102.

Subsection (3) provides that if a PCS contractor or potential provider elects to become
a health service body under subsection (2), section 17A of the 1978 Act applies with
appropriate modifications. Where a business opts for its PCS contract to be an ordinary
contract at law, it will have the option of asking the courts to resolve any resultant
contractual disputes.

Section 22 – Drug Tariff
103.

This section inserts a new section 17W into the 1978 Act.
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104.

New section 17W provides that Scottish Ministers must prepare, maintain and publish
a document to be referred to as the Drug Tariff, and provides for what it must or may
contain. As stated above (paragraph 74), the Drug Tariff already exists for the purposes
of pharmaceutical services. However, its requirement in primary legislation terms is
only implicit and for limited purposes. This new provision makes clear the status and
purposes for which the Drug Tariff must or may be used.

Section 23 – Persons performing pharmaceutical care services
105.

This section inserts a new section 17X into the 1978 Act.

106.

Subsection (1) provides for regulation-making powers governing the ways in which
persons performing pharmaceutical care services are listed. The regulations may
prevent registered pharmacists from performing pharmaceutical care services for
Health Boards unless their name appears on a list held by the Health Board that has the
duty to secure or provide those services. An obligation to be on the list of a Health Board
before performing services in that Health Board’s area remains even if the services are
carried out as part of a contract with a neighbouring Health Board that is using its powers
under section 2CA(1) of the Act to provide or secure the provision of pharmaceutical
care services in the area of another Health Board.

107.

Section 17X ends the current arrangements whereby the Health Board’s pharmaceutical
list contains the names of persons or businesses with whom the Health Board has
made an arrangement to provide pharmaceutical services, and under which only the
principal providers of those services are listed, and thereby subject to ‘terms of service’
requirements. The need to list contractors for ‘terms of service’ requirements is no
longer necessary as arrangements will be governed by the terms of arrangements which
Health Boards enter into with persons to secure the provisions of pharmaceutical care
services under section 2CA.

108.

The new listing arrangements will apply to all registered pharmacists wishing to
perform pharmaceutical care services, i.e. whether contractors or employed or engaged
by contractors.

109.

Subsection (2) of section 17X sets out the particular issues that may be included in the
regulations. These include, for example: how the list will be drawn up and maintained;
what criteria an individual will have to meet to qualify to be on the list; the process by
which decision on applications will be made; and mandatory grounds under which a
Health Board would have to reject an application.

Section 24 – Assistance and support: primary medical services and pharmaceutical
care services
110.

This section inserts a new section 17Y into the 1978 Act, which makes new provision
in relation to PCS and does this by replacing the existing section 17Q, which is an
existing provision for Primary Medical Services (PMS). The existing PMS provision
(replicated in new section 17Y) enables a Health Board to provide assistance and
support (including financial assistance) to those providing, or proposing to provide,
PMS. The new section 17Y extends the provision of assistance and support to PCS. The
terms on which such assistance and support are given, including terms as to payment,
are a matter for the Health Board.

111.

Further provision relating to financial matters are made by amendments listed in
Schedule 2 (paragraphs 2(17) and (18)).

Part 4: Provision of Services under Nhs Contracts
112.

This part amends the 1978 Act to reflect the provisions in this Act in so far as this affects
arrangements for provision of certain services to be treated as an NHS contract. The
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part also amends the 1978 Act to reflect the new pharmaceutical care services contract
arrangements set out in part 3 of this Act in relation to NHS contracts.

Section 25 – Provision of certain services under NHS contracts
113.

In section 17AA of the 1978 Act new wording is substituted to make provision
regarding certain arrangements between dentists and Health Boards. This will facilitate
the participation of dentists in co-management schemes whereby Health Boards may
make arrangements with dentists to undertake functions complementary to the work of
hospital departments.

114.

In subsection (1) new wording is substituted to treat arrangements between a Health
Board and persons on a dental list as NHS contracts. An NHS contract is an arrangement
where disputes with respect to it or its proposed terms may be determined by the
Scottish Ministers. New wording is inserted at subsection (3) to define a dental list
and repeal the otiose reference to pharmaceutical list. Subsection (3)(b) repeals the
reference to pharmaceutical lists; the reference to pharmaceutical lists at subsection (1)
of section 17AA is also repealed. These are because the provisions in Part 3 of the Act
introduce new contract arrangements for the provision of pharmaceutical care services
which, at new section 17V, provide for the service contracts in certain circumstances
are to be classed as NHS Contracts. Section 17AA currently makes a similar provision
and is, therefore, redundant.

Part 5: Discipline
115.

This part makes a number of changes to those sections of the 1978 Act relating to the
NHS Tribunal. The Tribunal is the principal NHS disciplinary body for family health
service practitioners. It is an independent body comprising a Chair appointed by the
Lord President of the Court of Session, a member of the relevant profession and a lay
member both appointed by the Scottish Ministers.

Section 26 – Disqualification by the NHS Tribunal
116.

A new subsection (2) is substituted in section 29 of the 1978 Act for the existing
subsection. The substitution, taken together with the repeal of the words “the
representations are that the second condition for disqualification is met and” in
subsection (4)(b), enables the Tribunal to inquire into any case referred by a Health
Board or other person within prescribed time limits and involving an applicant to any
Health Board lists or a person who is already listed who meets any condition for
disqualification.

117.

Subsection (6) of section 29 sets out the first condition for disqualification by the
Tribunal. In subsection (6), the words “inclusion or continued” are substituted for
“continued” so that the first condition of disqualification may be satisfied by those
applying to be included in a list. Subsection (6)(a) is expanded to cover the list of
persons performing personal dental services described in section (8)(cc) and performing
pharmaceutical services described in subsection (8)(e).

118.

Subsection (6)(b) of section 29 is inserted to make similar provision for the list of
persons described in subsection (8)(c) or (d) who provide, and assist in the provision
of, services.

119.

The new subsection (7A) inserted into section 29 adds a third condition of
disqualification – unsuitability (by virtue of professional or personal conduct) – to the
existing 2 disqualification conditions of fraud and prejudice to the efficiency of the
relevant service. It enables disqualification of both list applicants and listed persons
who meet this condition.

120.

Subsection (8) of section 29 is amended as follows. The reference to the list of medical
practitioners providing general ophthalmic services in paragraph (8)(b) is deleted. The
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existing paragraphs (8)(c) to (e) are replaced with references to the lists of those who
provide, and assist in providing, general dental or general ophthalmic services and
perform personal dental or pharmaceutical care services.
121.

In subsection (11) of section 29, the insertion of the words “and cases in which
representations are made that the third condition for disqualification is met are referred
to below as unsuitability cases”, taken together with the repeal of the word “and”,
provides for the categorisation of cases referred by Health Boards or other persons
which meet the third condition of disqualification as “unsuitability cases” and adds
this category to the other 2 categories of cases regarding the 2 existing disqualification
conditions.

122.

In section 29A, subsection (1) is amended so that the new third condition of
disqualification can be met by any body corporate carrying on business as ophthalmic
opticians if a director meets that condition. A new subsection, (1A), is inserted to make
similar provision to subsection (1) for any body corporate which carries out dentistry as
a business. The Tribunal may direct disqualification of the body corporate on ground of
fraud or unsuitability if any director meets those conditions. Subsection (3) is amended
to provide that those who assist in the provision of services, as with those who provide
or perform services currently, will be treated as meeting the disqualification condition
of fraud if someone acting on their behalf meets that condition and they failed to take
reasonable steps to prevent that happening. Subsection (5) is amended so that this may
be done in efficiency and unsuitability cases also. In subsection (6) the circumstances
in which a fraud or efficiency case is finally concluded are set out. It is amended so that
it also applies to an unsuitability case.

123.

A new paragraph (c) is inserted into section 29B(1). This adds the new third condition
of disqualification to the grounds on which the Tribunal shall make a disqualification.

124.

A new subsection (2) is substituted in section 29B for the existing subsection. The
effect is that the Tribunal shall disqualify a person from all lists of persons delivering
those services where it determines a condition of disqualification is met, unless it would
be unjust to do so. In the case of dental services, the disqualification is from all lists
of persons undertaking to provide and approved to assist in providing general dental
services and of persons performing personal dental services.

125.

A new paragraph (c) is added to subsection 29C(2) dealing with conditional
disqualification which extends the scope of the conditions which the Tribunal may place
on those who are permitted to practice conditionally.

126.

Subsection (5)(aa) is amended to refer to section 17F, 17P or 17X or Part II of the 1978
Act. This allows the Tribunal, for the purpose of or in connection with the imposition of
conditions, to vary any requirements to which a person subject to the inquiry is subject.
This is in addition to the Tribunal’s power under subsection (5)(a) to vary any terms of
service the person is subject to by virtue of subsection (5)(a).

127.

In section 32(2) the words “both an efficiency case and a fraud case” are replaced by
“an efficiency case and a fraud case or an unsuitability case or any other combination of
more than one such category of case”. Section 32(2) provides that where representations
are made to the Tribunal against the same person on grounds of efficiency and fraud,
regulations may provide that it may inquire into one or other matter and, when then
matter is finally disposed off, it may decide to adjourn the other matter indefinitely. This
allows regulations to provide, for example, for situations such as where the Tribunal
has decided that a condition for disqualification was met for, say, proven fraud and
there would be nothing to be gained by considering other allegations. The amendment
extends the regulation-making power to take account of the new ground of unsuitability.

128.

Subsection (2) of section 32A is amended so that directions by the Tribunal for
suspension of a person as respects services applies, in the case of dental services
to both general and personal dental services. A new paragraph (b) is substituted in
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subsection 32A(2A). This widens the second ground on which the Tribunal may
direct interim suspension from one only related to the further perpetration of fraud/
the prejudicing of investigation of a fraud case or review to a public interest ground.
This includes cases where suspension is intended to ensure that further fraud is not
perpetrated or evidence/witnesses in a fraud case are not interfered with. It will also
enable the Tribunal to direct the interim suspension where it is otherwise in the public
interest. It could include, for example, interim suspension to prevent serious disruption
to the efficiency of services.
129.

Subsection 6(a) is amended so that the definition of “relevant list” now covers persons
providing services, and persons performing, undertaking to provide and approved to
assist in providing services.

130.

A new subsection (7) is inserted into section 32A. This will enable regulations to
provide for the continuation of the suspension of a person whom a Health Board has
suspended from one of its lists in terms of regulations under sections 17F, 17P, 17X,
25(2) or 26(2) of the 1978 Act and referred to the Tribunal until such time as the
Tribunal has decided whether or not to suspend the person.

Section 27 – Corresponding provision in England or Wales or Northern Ireland
131.

Section 27 substitutes a new section 32D of the 1978 Act. At present section 31
governs the effect in Scotland of decisions under provisions in force in England
or Wales or Northern Ireland which correspond to provisions in force in Scotland
regarding disqualification, and section 32D governs the effect in Scotland of decisions
under provisions in force in England and Wales or Northern Ireland which correspond
to provisions in force in Scotland regarding suspension by the Tribunal. However
provisions in other parts of the UK may not correspond exactly to the provisions in
force in Scotland. This new section replaces section 31 and 32D and allows regulations
to provide for the effect of such decisions in Scotland, by providing for the effect that
is to be given in Scotland to decisions made in other parts of the UK which correspond
(whether or not exactly) with decisions made by the Tribunal.

Part 6: Miscellaneous
Infection With Hepatitis C as a Result of Nhs Treatment Etc.
Section 28 – Payments to certain persons infected with hepatitis C as a result of
NHS treatment etc.
132.

Subsection (1) provides for the Scottish Ministers to make a scheme for making
payments to, or in respect of, persons who have been infected with the hepatitis C virus
in certain circumstances.

133.

Subsection (2) defines the relationships of persons covered by subsection (1) where
the infection is acquired by transmission from a person infected as a result of NHS
treatment.

134.

Subsection (3) prescribes certain matters which must be included in a scheme such as
the procedure to be followed in making a claim under the scheme and how claims are
to be determined. This subsection also provides for a right of appeal against a decision
refusing a claim under the scheme.

135.

Subsection (4) provides that a scheme may include certain matters such as conditions
for eligibility and the subsection also allows the Scottish Ministers to make provision
in the scheme for other persons to undertake functions or manage the scheme on their
behalf.

16

These notes relate to the Smoking, Health and Social Care (Scotland)
Act 2005 (asp 13) which received Royal Assent on 5 August 2005
136.

Subsection (5) provides that, where a scheme provides that it is to be managed,
or functions are to be undertaken, on behalf of the Scottish Ministers, the Scottish
Ministers remain responsible for those functions or the management of the scheme.

AMENDMENT OF REGULATION OF CARE (SCOTLAND) ACT 2001
Section 29 – Independent health care services
137.

Under the Regulation of Care (Scotland) Act 2001 (the 2001 Act) the Scottish
Commission for the Regulation of Care (the Care Commission) registers and inspects a
range of care services, deals with complaints and, where necessary, takes enforcement
action. Section 2 of the 2001 Act lists and defines care services which are regulated
by the Care Commission. This section of the Act amends section 2(5) of the 2001 Act
which defines “an independent healthcare service” as: an independent hospital; a private
psychiatric hospital; an independent clinic; and an independent medical agency. This
amendment gives Scottish Ministers the power to except services from this definition
by regulations, bringing it into line with other relevant care service definitions.

Section 30 – Implementation of certain decisions under the 2001 Act
138.

This section amends sections 16(2), 37(2), 48(2) and 51(1) of the 2001 Act.

139.

The Care Commission has powers under Part 1 (the Care Commission and Care
Services) and Part 2 (Local Authority Adoption and Fostering Services etc.) of the 2001
Act to issue a condition notice to service providers already registered and those applying
to register as providers of care services (for example to require a care home provider
to keep a door closed at all times to prevent residents from having access to a busy
road). When such a notice is issued the 2001 Act allows a person receiving the notice
to make representation to the Care Commission. Subsection (2) and (3) respectively
amend section 16(2) and 37(2) of the 2001 Act to make further provision regarding
representations. In particular it requires that where representations are made to the
Care Commission about a notice given under either 16(2)(a) or 37(2)(a) these will be
considered by the Care Commission before it decides whether or not to do the thing
proposed in the notice.

140.

The Scottish Social Services Council (the Council) has the power under section 46 of
the 2001 Act to grant registration to a social service worker either unconditionally or
give notice to the worker that registration will be granted subject to certain conditions
(for example to require a worker to complete a specific training requirement within
a specified period of time). Section 48 allows the person who has received notice to
make representations to the Council. Subsection (4) amends section 48 to make further
provision about representations. In particular it requires that where representations are
made these will be considered by the Council in deciding whether or not to do the thing
proposed.

141.

Subsection (5) amends section 51 to ensure that there is a right of appeal against all
decisions of the Council and not just an appeal against the implementation of a proposal.

Section 31 – Frequency of inspection of care services under the 2001 Act
142.

This section inserts a new section 25(5A) and (5B) into the 2001 Act and amends
section 78(2)(b) of that Act.

143.

The Care Commission is required by section 25 of the 2001 Act to inspect all care
services at least once every 12 months (or twice every 12 months, in the case of certain
services). In respect of inspections section 25 distinguishes between the first 12 months
after registration with the Care Commission and subsequent 12 month periods.

144.

Subsection (2) of the new provision gives the Scottish Ministers the power, after
consulting the Care Commission and other appropriate persons, to amend by Order
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either or both sections 25(3)(a)(i) and (ii) and either or both sections 25(5)(a) and (b)
of the 2001 Act to increase (but not decrease) the length of the periods specified in
those sections, and therefore reduce the minimum frequency of mandatory inspections.
The power is capable of being exercised in different ways in respect of different care
services.
145.

Subsection (3) of the new provision amends section 78(2)(b) of the 2001 Act to provide
that an Order made under the new section 25(5A) is subject to affirmative resolution
procedure.

Section 32 – Provision of information to the Scottish Social Services Council
146.

This section inserts new sections 57A and 57B into the Regulation of Care (Scotland)
Act 2001.

147.

The new section 57A requires the employer of a social service worker to inform the
Scottish Social Services Council where the social service worker has been dismissed
on grounds of misconduct or has resigned or abandoned their position in circumstances
where there would have been grounds for their dismissal. The employer must also
provide the Council with an account of the circumstances.

148.

The new section 57B requires that the employer of a social service worker will provide
to the Council any information as respects that worker that the Council requires in the
pursuit of its functions.

CHILD CARE AGENCIES AND HOUSING SUPPORT SERVICES
Section 33 – Registration of child care agencies and housing support services
149.

This section is concerned with persons providing certain child care agencies and
housing support services on 1 April 2003 who were deemed to have their service
registered with the Care Commission until 30 September 2003. Where a provider did not
make an application to the Care Commission for registration before 1 October 2003 or
did not have their application granted by 1 April 2004 their deemed registration lapsed
and continuation of the service was unlawful. The effect of this provision is that where
such a person applied for registration by 30 September 2004, they are to be treated as if
their deemed registration had not lapsed and, subject to the earlier occurrence of certain
events, they are deemed to be registered until 1 April 2006. It also provides that, where,
before 1 April 2006, the application for registration is granted or refused, registration
is cancelled, or if the provider ceases providing the service, the deemed registration
ceases on the date that happens.

150.

Subsection (1) provides that subsections (2) to (4) apply where:

151.

•

from 1 April 2003, a person was providing a housing support service or a previously
unregulated child care agency which was deemed to be registered with the Care
Commission under Part 1 of the 2001 Act by virtue of transitional provisions
contained in subordinate legislation;

•

that deemed registration lapsed, either on 1 October 2003 because the provider had
not submitted an application for registration before that date, or on 1 April 2004
because registration had not been granted; and

•

the provider continued to provide the service when it was no longer deemed
registered.

Subsection (2) provides that, where the circumstances described in subsection (3) apply,
such a service is to be treated as if it was registered, from the date deemed registration
ran out and for the period during which the service continued to be provided until one
of the events in subsection (4) occurs.
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152.

Subsection (3) provides that the circumstances referred to in subsection (2) are where
an application for registration has been made before 30 September 2004 or no such
application was made before that date and the person ceased providing the service
before then.

153.

Subsection (4) provides that the service ceases to be treated as if it were registered on
the earliest of the following events:
•

the date that the Commission refuses an application where no appeal is made under
section 20(1) of the 2001 Act;

•

the date that the sheriff confirms the Commission’s decision after a timeous appeal
has been made;

•

where an appeal is made under section 20(1) but is later abandoned, the date on
which that is intimated to the sheriff clerk or, where there is no intimation, the date
on which it is deemed by the Sheriff to be abandoned;

•

the date the Care Commission decides (other than in the case of an application from
the provider) to cancel the registration effected by subsection (2);

•

where there is no appeal under section 17(3) of the 2001 Act from the provider
against the Care Commission’s decision to cancel the registration effected by
subsection (2), the fifteenth day after the day the Care Commission gave notice of
that intention;

•

where there is such appeal and the sheriff decides to grant it, the day the sheriff
decides to do so;

•

the day the sheriff grants an application by the Care Commission under section 18
of the 2001 Act for cancellation of registration;

•

where an appeal under section 17(3) is made and later abandoned, the date on which
that is intimated to the sheriff clerk or, where there is no intimation, the date on
which it is deemed by the court to be abandoned.

•

the day the person ceases to provide the service; or

•

1 April 2006 – unless this date has been changed to a later one in an order made
by Scottish Ministers.

Section 34 – Grants in respect of housing support services
154.

This section provides that payments to providers of regulated housing support services
which were not registered with the Care Commission, by local authorities out of money
they had received from Scottish Ministers under the Housing (Scotland) Act 2001, were
made lawfully.

AUTHORISATION OF MEDICAL TREATMENT
Section 35 – Amendment of Adults with Incapacity (Scotland) Act 2000:
authorisation of medical treatment
155.

This section provides for two substantive changes, and consequent amendments, to Part
5 of the Adults with Incapacity (Scotland) Act 2000. First an extension to the range of
health professionals who can sign certificates of incapacity and second extending the
length of certificates from one to three years in certain prescribed circumstances.

156.

Subsection (1) signposts the two main amendments to the 2000 Act.

157.

Subsection (2)(a) widens the scope of who can issue a certificate under section 47 of the
2000 Act from the ‘medical practitioner primarily responsible’ for the treatment of an
adult, to include other named healthcare professionals as listed in subsection 2(b) and
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others who meet various requirements set out by the Scottish Ministers. A certificate
under section 47 of the Act confers a general authority to treat an adult with incapacity,
where the medical practitioner primarily responsible for the medical treatment of the
adult is of the opinion that the adult is incapable in relation to a decision about the
medical treatment in question. Only a ‘registered medical practitioner’ currently has
the power to complete and sign a certificate.
158.

Subsection (2)(b) lists the healthcare professionals who will be able to issue a certificate,
they are: the medical practitioner primarily responsible for the medical treatment
of the adult; a dental practitioner; an ophthalmic optician; a registered nurse. This
section also makes provision for others to be added by regulation as and when
appropriate. The additional ‘healthcare professionals’ (dentists, ophthalmic options and
registered nurses) will only be allowed to certify for treatment in respect of their own
specialist area. The subsection also enables Scottish Ministers to prescribe requirements
that would need to be met by the healthcare professionals before they could issue
certificates, for example they will need to have undertaken accredited training in the
assessment of incapacity.

159.

Subsection (2)(c)(i) makes consequential amendments to the references in section 47(2)
of the 2000 Act to the medical practitioner primarily responsible for the health of the
adult.

160.

Subsection (2)(c)(ii) sets out that a healthcare professional who is competent to sign a
certificate of incapacity can only do so within his or her own professional area.

161.

Subsection (2)(d) clarifies that treatment can be delegated to any other person
authorised by the certificate signatory and acting on his or her behalf, under instructions,
or with his or her approval and agreement.

162.

Subsection (2)(e)(i) amends section 47(5)(a) of the 2000 Act as to who can issue the
certificate from ‘medical practitioner primarily responsible for the medical treatment
of the adult’ to ‘person who issues the certificate’.

163.

Subsection (2)(e)(ii) amends section 47(5)(b) of the 2000 Act so that, in certain
circumstances and in relation to certain conditions to be prescribed by the Scottish
Ministers the maximum duration of the certificate is 3 years. The prescribed conditions
will be listed in the regulations, which will be subject to consultation with key
stakeholders.

164.

Subsection (2)(f)(i) amends section 47(6) of the 2000 Act as to who can issue the
certificate from ‘medical practitioner primarily responsible for the medical treatment
of the adult’ to ‘person who issued it’.

165.

Subsection (2)(f)(ii) amends section 47(6)(b) of the 2000 Act so that, in certain
circumstances to be prescribed by Scottish Ministers the maximum duration of the
certificate is 3 years.

166.

Subsection (2)(g) clarifies the definition of “dental practitioner” and “ophthalmic
optician” for the purposes of this section.

167.

Subsection (3) widens the scope of subsection 49(1) of the 2000 Act to ensure that
health professionals do not treat a patient where they know that an application for an
intervention order or guardianship order has been made to the sheriff and has not been
determined.

168.

Subsection (4) widens the scope of section 50 of the 2000 Act to include all health
professionals who are empowered to sign certificates of incapacity.
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APPEALS UNDER PUBLIC HEALTH (SCOTLAND) ACT 1897
Section 36 – Amendment of Public Health (Scotland) Act 1897 : appeal against
certain orders etc.
169.

This section inserts new sections 156A-156D into the Public Health (Scotland) Act
1897 to allow a right of appeal against detention under sections 54, 55 and 96 of that
Act. The new sections make provision for appeals against an order (of a sheriff or justice
under section 54), a direction (of a sheriff or justice under section 55), or a decision (of
a local authority under section 96), to remove to hospital, detain in hospital, or transfer
to another hospital, persons suffering from an infectious disease.

170.

Section 157 of the Act currently excludes any right of appeal against orders, directions
or decisions taken under sections 54, 55, or 96. The provision of a right of appeal in
respect of these provisions is necessary to ensure that they are compatible with Article
5(4) of the European Convention on Human Rights.

171.

New Section 156A provides for appeals to the sheriff or sheriff principal against an
order under section 54, a direction under section 55, or a decision under section 96. It
sets out who may appeal, to whom the appeal should be made, the grounds for appeal,
the timescales within which the appeal should be made, and the means by which it
should be made. It also sets out the three options available to the sheriff or sheriff
principal in dealing with the appeal.

172.

New section 156B deals with further appeal to the sheriff principal, specifically against
a section 96 decision. It again sets out who may appeal, the grounds, timescales for
appeal, and the options available to the sheriff principal.

173.

New section 156C enables further appeal to the Court of Session, again setting out the
grounds for appeal.

174.

New section 156D enables the provisions of sections 54, 55, and 96 to operate if an
appeal is in progress. A person can therefore be removed to hospital, and/or detained
in hospital while an appeal against, or in relation to, the order, direction or decision is
underway.

JOINT VENTURES
Section 37 – Joint ventures
175.

Subsection (1) inserts a new section 84B after section 84A of the National Health
Service (Scotland) Act 1978 and gives new powers for Scottish Ministers to form or
participate in forming joint ventures for the provision of facilities or services. This will
provide the basis for the long term delivery of facilities that meet the needs of local
communities, as well as encouraging more joint working, for example between the
NHS, local authorities and the voluntary sector.

176.

Subsection (1) of 84B defines the nature and extent of the involvement of Scottish
Ministers in such companies.

177.

Subsection (2) of 84B allows facilities and services to be provided to those persons or
bodies exercising functions under the 1978 Act.

178.

Subsection (3) of 84B provides the definitions of “companies” and “facilities” as
applied under section 31(1).

179.

Subsection (2) amends section 7 of the Health and Medicines Act 1988 to give
Scottish Ministers powers to exploit intellectual property. The amendment inserts a new
subsection (7C) to allow Scottish Ministers to form or participate in forming companies,
or to participate in companies. It also allows Ministers to make financial provision to
or in respect of companies, including by means of loans, guarantees and investments.
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180.

Subsection (2) also introduces a new subsection (7D) to the 1988 Act to provide a
definition of “companies” for the purpose of subsection (7C), and provides that the
new subsection (7C) is without prejudice to the powers already made available in
subsection (2).

SCOTTISH HOSPITAL ENDOWMENTS RESEARCH TRUST
Section 38 – Scottish Hospital Endowments Research Trust
181.

The Scottish Hospital Endowments Research Trust is a self-financing Non
Departmental Public Body and a registered charity established, in 1953 by Act of
Parliament, to receive and hold endowments, donations and bequests and to make grants
from these funds to support medical research in Scotland. Subsection (2) repeals the
Scottish Ministers’ responsibility for the Research Trust.

182.

Subsection (3) substitutes paragraphs concerning the membership of the Research
Trust.

183.

New paragraph 3A provides for the continuation of existing members of the Research
Trust, and makes them subject to the new terms and conditions of appointment of
members determined by the Research Trust when those new terms and conditions are
determined, or after a period of 90 days, whichever occurs first. This provision seeks
to provide sufficient time within which the Research Trust can draft and agree its new
terms and conditions.

184.

New paragraph 3B sets out the terms of office of the membership of the Research Trust,
the tenure of office - specifying that a single term of appointment shall not exceed 4
years - and vacation from office.

185.

New paragraph 3C provides for single term of reappointment.

186.

New paragraph 3D replaces section 12 (3(d)) of the National Health Service (Scotland)
Act 1978 with new provisions for the reimbursement of expenses of the membership
of the Research Trust.

187.

New paragraph 3E provides for the Research Trust to appoint staff on such terms and
conditions as they think appropriate.

188.

New 3F provides the necessary provisions for the self regulation of the Research Trust,
and requires standing orders to be made within a 90 day period.

189.

New 3G provides for the Research Trust to be able to do anything necessary or
expedient to enable them to exercise their functions.

Part 7: General
Section 39 – Ancillary provisions
190.

This section enables the Scottish Ministers to make further provision, by order, which
is incidental to or consequent on the Act and to allow transitional or savings provisions
as required in implementing the Act’s provisions.

Section 40 – Regulations or orders
191.

This section provides that powers to make orders or regulations in the Act shall
be exercisable by statutory instrument. Subsection (2) provides that except where
otherwise provided, the statutory instruments containing such orders or regulations shall
be subject to negative procedure in the Scottish Parliament. Subsection (3) provides
that the following orders or regulations shall be the subject of affirmative resolution:
(a) regulations under sections 3(3) or 4(2) or (8) or paragraph 2, 4(1), 5(2), 12 or 13
of Schedule 1;

22

These notes relate to the Smoking, Health and Social Care (Scotland)
Act 2005 (asp 13) which received Royal Assent on 5 August 2005
(b) an order under section 9(1) or 33(4)(e); and
(c) an order under section 39 which contains provisions which alter the text of an Act.

Section 41 – Interpretation
192.

This section defines terms used throughout the Act and is self-explanatory.

Section 42 – Minor and consequential amendments and repeals
193.

Section 42 introduces schedule 2 (which makes minor and consequential amendments)
and schedule 3 (which contains consequential repeals).

Section 43 – Short title and commencement
194.

This section provides for the short title of the Act. Further, the section allows the
Scottish Ministers to bring the provisions of the Act into force by order, except for
sections 33, 34, 41 and (insofar as it relates to paragraph 2(2) and (4) of schedule 2) 42
and in schedule 2 paragraphs 2(2) and (4) which will come into force on the day after
Royal Assent, and sections 39, 40 and 43 which will come into force on Royal Assent.
Different days may be appointed in the order for different provisions.

195.

Subsection (3) provides that any order made which appoints a day for the
commencement of sections 1 to 10 or schedule 1 (the prohibition and control of smoking
provisions) may also specify a time of day .

Schedule 1 - Fixed Penalty for Offences under Sections 1, 2 and 3
196.

Paragraph 1(1) and (2) provides power for an authorised officer of a council or a
constable to issue a fixed penalty notice, whilst paragraph 1(3) provides the definition
of a “fixed penalty notice” for the purposes of Schedule 1.

197.

Paragraph 2 provides the Scottish Ministers with the power to set via regulations a time
limit between an offence being committed and an authorised officer being able to give
a fixed penalty notice.

198.

Paragraph 3 sets out the contents of the fixed penalty notice. It must identify the offence
to which it relates and give reasonable particulars of the circumstances alleged to
commit that offence. It must also state: the amount of the penalty and the period within
which it may be paid; the discounted amount and the period within which it may be
paid; the person to whom and the address at which payment may be made; the method
or methods by which payment may be made; the person to whom and the address at
which any representations relating to the notice may be made; and the consequences of
not making a payment at which any representations relating to the notice may be made.

199.

Paragraph 4 provides for the level of the fixed penalty notice to be prescribed and
the period within which payment of the notice should be made. The council has a
discretionary power to extend the period of payment.

200.

Paragraph 5 enables offenders to pay a lesser amount in respect of the fixed penalty
notice if they make an earlier payment.

201.

Paragraph 6 sets out the effect of a fixed penalty notice, providing that no proceedings
may be commenced before the end of the period for payment of the penalty, or if
payment of the penalty is made before the end of that period or is accepted by the council
after that time. Payment of the discounted amount will only count in that regard if it is
made before the end of the period for payment for that discounted amount.

202.

Paragraph 7 enables a person in receipt of a fixed penalty notice to request a hearing in
respect of the offence for which they have been given notice provided that that request
is made within 29 days of receipt of the notice. The request must be made in writing to
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the designated person at the address shown on the fixed penalty notice. The council will
hold the meeting and the procurator fiscal will be notified that a hearing is to be held.
The period between a person requesting a hearing and being notified of the hearing’s
decision will not count towards the 29 days for the payment of the penalty.
203.

Paragraph 8 provides for a power of the council to withdraw notices, in cases where
they have been erroneously issued or consider if there are extenuating circumstances.
Sub-paragraph 3 provides that a council is bound to consider any representations made
by or on behalf of a person given a notice, and that they must decide in all circumstances
whether to withdraw the notice.

204.

Paragraph 9 provides for the withdrawal of a fixed penalty notice where proceedings
for an offence are commenced.

205.

Paragraph 10 provides for the recovery of unpaid fixed penalty fines. After the expiry of
29 days the council is able to enforce the unpaid penalty as if it were an extract registered
decree arbitral. In practice this means that the unpaid penalty can be recovered in the
same way as a sum of money due under a civil court decree.

206.

Paragraph 11 provides a mechanism under which disputes as to whether or not a fixed
penalty has been paid or a hearing sought within the period for paying can be resolved
by the courts. Subparagraph (1) enables a person who is in dispute with a council to
apply to the sheriff by summary application for a declaration that the fixed penalty
cannot be enforced under paragraph 10 either because the fixed penalty has been paid
or a request for a hearing has been made within the period for paying.

207.

Paragraph 11(2) provides that the sheriff may declare that the person has or has not
paid the penalty or requested a hearing within the period for paying and that the fixed
penalty is or is not enforceable under paragraph 10.

208.

Paragraph 12 allows the Scottish Ministers to make regulations about the application
by councils of fixed penalties under Schedule 1 and also about the keeping of accounts
and the preparation and publication of statements of account, relating to fixed penalties
under Schedule 1.

209.

Paragraphs 13(1) and (2) provide the Scottish Ministers with powers to make
regulations prescribing the circumstances in which a fixed penalty notice may or may
not be given and the methods for the payment of penalties.

Schedule 2 – Minor and Consequential Amendments
210.

The following provisions clarify existing legislation by providing that Scottish
Ministers may confer on Health Boards, Special Health Boards and the Common
Services Agency by order any of their functions relating to the health service, rather
than any of their functions under the National Health Service (Scotland) Act 1978 (“the
1978 Act”).

211.

Paragraph 2(2) amends section 2(1) of the 1978 Act to provide that the reference there
to Scottish Ministers’ functions specifically under that Act is changed to refer instead
to their functions relating to the health service. As amended, the section will make clear
that the functions that Scottish Ministers may provide by order to be exercisable by
Health Boards and Special Health Boards are their functions related to the health service
generally, rather than being limited to their functions under the 1978 Act.

212.

Paragraph 2(4) amends section 10(3) of the 1978 Act to provide that the reference to
Scottish Ministers’ functions under the 1978 Act is changed to refer instead to their
functions relating to the health service. As amended, the section will make clear that
the functions that Scottish Ministers may by order delegate to the Common Services
Agency are their functions relating to the health service rather than their functions under
the 1978 Act.
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213.

Sub-paragraphs (17) and (18) of paragraph 2 to Schedule 2 list amendments to sections
85AA and 85AB of the 1978 Act that have the effect of placing the financial resources
for meeting the remuneration element of providing pharmaceutical care services (PCS)
with Health Boards, as part of their unified budgets. Currently the cost of the national
contract is paid by Health Boards but funded centrally; additional services are funded
locally. Given the intention to make Health Boards responsible in future for planning
and securing or providing all PCS requirements (under both national and local contract
arrangements) it is appropriate to make them responsible for the financial management
of the process too.

Schedule 3 - Repeals
214.

The following provisions amend the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp13).

215.

At present, paragraph 4(3)(b) of schedule 2 of the Mental Health (Care and Treatment)
(Scotland) Act 2003 provides that a member of the Mental Health Tribunal for Scotland
must vacate office on the day on which the member reaches the age of 70. The repeal
of paragraph 4(3)(b) of schedule 2 removes this requirement.

216.

The repeal of paragraph 4(6)(b) of schedule 2 removes reference to the Tribunal
members’ age as one of the circumstances by which they would not be reappointed after
a current 5 year appointment has ended.
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