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Smoking, Health and Social
Care (Scotland) Act 2005

2005 asp 13

The Bill for this Act of the Scottish Parliament was passed by the Parliament on
30th June 2005 and received Royal Assent on Sth August 2005

An Act of the Scottish Parliament to prohibit smoking in certain wholly or substantially
enclosed places; to enable the Scottish Ministers by order to vary the minimum age
limit of those to whom tobacco may be sold; to make provision in relation to general
dental services, general ophthalmic services, personal dental services, pharmaceutical
care services and detection of vision problems in children; to make provision in relation
to disqualification by the NHS Tribunal; to enable the Scottish Ministers to establish
a scheme for the making of payments to certain persons infected with hepatitis C as a
result of NHS treatment and to certain persons infected with the virus by transmission
of it from a person infected with it as a result of such treatment; to amend the Regulation
of Care (Scotland) Act 2001 as respects what constitutes an independent health care
service, the implementation of certain decisions by the Scottish Commission for the
Regulation of Care or the Scottish Social Services Council, the provision of information
to the Council and the minimum frequency of inspection of care services by the
Commission; to make provision providing further time for applications to be made for
registration of child care agencies and housing support services under the Regulation of
Care (Scotland) Act 2001 and provide authorisation for the payment of certain grants to
such services while not registered under that Act; to amend the Adults with Incapacity
(Scotland) Act 2000 as respects authorisation of medical treatment; to amend the Public
Health (Scotland) Act 1897 to introduce a right of appeal in certain cases under that
Act; to enable the Scottish Ministers to form, participate in and provide assistance to
companies for the purpose of providing facilities or services for persons exercising
functions under the National Health Service (Scotland) Act 1978 or of making money
available to the health service in Scotland; to amend the rules as to membership of
and other matters relating to the Scottish Hospital Endowments Research Trust; and for
connected purposes.
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PART 1

SMOKING: PROHIBITION AND CONTROL

1 Offence of permitting others to smoke in no-smoking premises

(1) A person who, having the management or control of no-smoking premises, knowingly
permits another to smoke there commits an offence.

(2) A person accused of an offence under this section is to be regarded as having
knowingly permitted another to smoke in no-smoking premises if that person ought
to have known that the other person was smoking there.

(3) It is a defence for an accused charged with an offence under this section to prove—

(a) thatthe accused (or any employee or agent of the accused) took all reasonable
precautions and exercised all due diligence not to commit the offence; or

(b) that there were no lawful and reasonably practicable means by which the
accused could prevent the other person from smoking in the no-smoking
premises.

(4) A person guilty of an offence under this section is liable, on summary conviction, to
a fine not exceeding level 4 on the standard scale.

Modifications etc. (not altering text)
C1 S. 1 applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The Prohibition
Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions) (Scotland)
Order 2006 (S.I. 2006/1115), arts. 1, 3 (with art. 4)

Commencement Information
I S. 1 in force at 26.3.2006 at 0600 hours by S.S.1. 2005/492, art. 3(d)

2 Offence of smoking in no-smoking premises
(1) A person who smokes in no-smoking premises commits an offence.

(2) It is a defence for an accused charged with an offence under this section to prove
that the accused did not know, and could not reasonably be expected to have known,
that the place in which it is alleged that the accused was smoking was no-smoking
premises.

(3) A person guilty of an offence under this section is liable, on summary conviction, to
a fine not exceeding level 3 on the standard scale.

Modifications etc. (not altering text)
C2  S.2applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The Prohibition
Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions) (Scotland)
Order 2006 (S.1. 2006/1115), arts. 1, 3 (with art. 4)

Commencement Information
12 S. 2 in force at 26.3.2006 at 0600 hours by S.S.1. 2005/492, art. 3(d)
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3 Display of warning notices in and on no-smoking premises

(1) If notices are not conspicuously displayed—
(a) in, on or near no-smoking premises so as to be visible to and legible by persons
in and persons approaching the premises; and
(b) stating—
(i) that the premises are no-smoking premises; and

(i1) that it is an offence to smoke there or knowingly to permit smoking
there,

the person having the management or control of the premises commits an offence.

(2) It is a defence for an accused charged with an offence under this section to prove that
the accused (or any employee or agent of the accused) took all reasonable precautions
and exercised all due diligence not to commit the offence.

(3) The Scottish Ministers may, after consulting such persons as they consider appropriate,
by regulations provide further as to the manner of display, form and content of the
notices referred to in subsection (1) and that any such provision is to be treated, for
the purposes of that subsection, as if incorporated in it.

(4) A person guilty of an offence under this section is liable, on summary conviction, to
a fine not exceeding level 3 on the standard scale.

Modifications etc. (not altering text)
C3  S.3(1) modified (26.3.2006) by Prohibition of Smoking in Certain Premises (Scotland) Regulations
2006 (S.S.I. 2006/90), regs. 1(4), 2
C4  S.3(1)(2)(4) applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The
Prohibition Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions)
(Scotland) Order 2006 (S.I. 2006/1115), arts. 1, 3 (with art. 4)

Commencement Information
13 S. 3(1)(2)(4) in force at 26.3.2006 at 0600 hours by S.S.I. 2005/492, art. 3(d)
14 S. 3(3) in force at 1.11.2005 by S.S.I. 2005/492, art. 3(b), Sch. 2

4 Meaning of “smoke” and “no-smoking premises”

(1) In this Part, “smoke” means smoke tobacco, any substance or mixture which includes
it or any other substance or mixture; and a person is to be taken as smoking if the person
is holding or otherwise in possession or control of lit tobacco, of any lit substance or
mixture which includes tobacco or of any other lit substance or mixture which is in a
form or in a receptacle in which it can be smoked.

(2) In this Part, “no-smoking premises” means such premises or such classes of premises,
being premises of a kind mentioned in subsection (4), as are prescribed by regulations
made by the Scottish Ministers after consulting such persons as they consider
appropriate on a draft of the regulations.

(3) Regulations under subsection (2) may prescribe premises or parts of premises or
classes of premises or parts of premises which are excluded from the definition of
“no-smoking premises”.
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(4) The kind of premises referred to in subsection (2) is premises which are wholly or
substantially enclosed and—

(a) to which the public or a section of the public has access;
(b) which are being used wholly or mainly as a place of work;

(c) which are being used by and for the purposes of a club or other unincorporated
association; or

(d) which are being used wholly or mainly for the provision of education or of
health or care services.

(5) In subsection (4)(b), the reference to work includes work undertaken for no financial
advantage.

(6) Regulations under subsection (2) may, for the purposes of that subsection, define or
elaborate the meaning of any of the expressions—

(a) “premises”;

(b) “wholly or substantially enclosed”;
(c) “the public”; and

(d) “has access”.

(7) Regulations under subsection (2) may define or elaborate the meaning of “premises”—
(a) by reference to the person or class of person who owns or occupies them;

(b) so as to include vehicles, vessels, trains and other means of transport (except
aircraft), or such, or such classes, of them as are specified in the regulations.

(8) The Scottish Ministers may, by regulations, after consulting such persons as they
consider appropriate on a draft of the regulations, modify subsection (4) so as—
(a) to add a kind of premises to; or
(b) remove a kind of premises (but not the kind referred to in paragraph (a) of
that subsection) from,

those in that subsection.

(9) Regulations made by virtue of subsection (7)(b) may provide as to how the statement
referred to in section 3(1)(b) is to be expressed in the case of each of the means of
transport referred to in the regulations and that any such provision is to be treated, for
the purposes of that section, as if incorporated in it.

Modifications etc. (not altering text)

Cs

S. 4(1) applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The
Prohibition Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions)
(Scotland) Order 2006 (S.1. 2006/1115), arts. 1, 3 (with art. 4)
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S. 4(1)(4)(5) in force at 7.2.2006 by S.S.1. 2006/47, art. 2
S. 4(2)(3)(7) in force at 1.11.2005 by S.S.1. 2005/492, art. 3(b), Sch. 2
S. 4(6)(8)(9) in force at 16.12.2005 by S.S.I. 2005/642, art. 2
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5 Proceeding for offences under sections 1 to 3

(1) Summary proceedings in pursuance of section 1, 2 or 3 may be commenced at any
time within the period of 6 months from the date on which evidence sufficient in the
opinion of the Lord Advocate to justify the proceedings comes to the Lord Advocate's
knowledge.

(2) Subsection (3) of section 136 of the Criminal Procedure (Scotland) Act 1995 (c. 46)
(date of commencement of summary proceedings) has effect for the purposes of
subsection (1) as it has effect for the purposes of that section.

(3) For the purposes of subsection (1), a certificate of the Lord Advocate as to the date on
which the evidence in question came to the Lord Advocate's knowledge is conclusive
evidence of the date on which it did so.

Modifications etc. (not altering text)
C6 S. 5 applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The Prohibition
Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions) (Scotland)
Order 2006 (S.I. 2006/1115), arts. 1, 3 (with art. 4)

Commencement Information
I8 S. 5 in force at 26.3.2006 at 0600 hours by S.S.1. 2005/492, art. 3(d)

6 Fixed penalties

(1) Schedule 1 (which provides as to fixed penalties for offences under this Part) has
effect.

(2) Schedule 1 does not extend to an offence under section 1 or 3 committed otherwise
than by a natural person.

Modifications etc. (not altering text)
C7 S. 6 applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The Prohibition
Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions) (Scotland)
Order 2006 (S.1. 2006/1115), arts. 1, 3 (with art. 4)

Commencement Information
9 S. 6 in force at 1.11.2005 for specified purposes by S.S.I. 2005/492, art. 3(b), Sch. 2
I10  S. 6 in force at 26.3.2006 at 0600 hours in so far as not already in force by S.S.I. 2005/492, art. 3(d)

7 Powers to enter and require identification

(1) An authorised officer of the appropriate council may enter and search any no-smoking
premises in order to ascertain whether an offence under section 1, 2 or 3 has been or
is being committed there.

(2) A power under this section may be exercised, if need be, by force.

(3) A person who—
(a) an authorised officer of a council reasonably believes—
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(i) is committing or has committed an offence under section 1, 2 or 3; or
(i1) has information relating to such an offence; and
(b) fails without reasonable excuse to supply the officer with the person's name
and address on being so required by the officer,

commits an offence.

(4) A person guilty of an offence under subsection (3) is liable, on summary conviction,
to a fine not exceeding level 3 on the standard scale.

(5) In this section—

“authorised” means authorised for the purposes of this section by the appropriate
council;

“the appropriate council” means, in relation to no-smoking premises, the council
of the area in which those premises are.

Modifications etc. (not altering text)
C8 S.7applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The Prohibition
Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions) (Scotland)
Order 2006 (S.1. 2006/1115), arts. 1, 3 (with art. 4)

Commencement Information
I11  S. 7 in force at 26.3.2006 at 0600 hours by S.S.1. 2005/492, art. 3(d)

8 Bodies corporate etc.

(1) Where an offence under this Part which has been committed by a body corporate other
than a council is proved to have been committed with the consent or connivance of,
or to be attributable to, any neglect on the part of—

(a) a director, manager or secretary, member or other similar officer of the body
corporate; or

(b) any person who was purporting to act in any such capacity,

that person, as well as the body corporate, is guilty of the offence and liable to be
proceeded against and punished accordingly.

(2) Where an offence under this Part which has been committed by a council is proved to
have been committed with the consent or connivance of, or to be attributable to any
neglect on the part of—

(a) an officer or member of the council; or
(b) any person who was purporting to act in any such capacity,

that person, as well as the council, is guilty of the offence and liable to be proceeded
against and punished accordingly.

(3) Where an offence under this Part which has been committed by a Scottish partnership
is proved to have been committed with the consent or connivance of, or to be
attributable to any neglect on the part of—

(a) apartner; or
(b) any person who was purporting to act in any such capacity,

that person, as well as the partnership, is guilty of the offence and liable to be
proceeded against and punished accordingly.
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(4) Where an offence under this Part which has been committed by an unincorporated
association other than a Scottish partnership is proved to have been committed with
the consent or connivance of, or to be attributable to any neglect on the part of—

(a) aperson who is concerned in the management or control of the association; or
(b) any person who was purporting to act in any such capacity,

that person, as well as the unincorporated association, is guilty of the offence and liable
to be proceeded against and punished accordingly.

Modifications etc. (not altering text)
C9 S. 8applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The Prohibition
Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions) (Scotland)
Order 2006 (S.I. 2006/1115), arts. 1, 3 (with art. 4)

Commencement Information
112 S. 8 in force at 26.3.2006 at 0600 hours by S.S.I. 2005/492, art. 3(d)

9 Sale of tobacco to under-age persons: variation of age limit

(1) The Scottish Ministers may, by order, modify section 18 of the Children and Young
Persons (Scotland) Act 1937 (c. 37) (offence of selling tobacco etc. to under-age
persons and other preventative measures) so as to substitute for the age specified in
any of its provisions (at the passing of this Act, 16) such other higher age or ages as
they consider appropriate.

(2) The Scottish Ministers may make an order under this section only after consulting
such persons as they consider appropriate on a draft of the order.

Commencement Information
I13  S. 9 in force at 26.3.2006 at 0600 hours by S.S.1. 2005/492, art. 3(d)

10 Crown application
(1) This Part binds the Crown.

(2) No contravention by the Crown of this Part or any regulations under it makes the
Crown criminally liable; but the Court of Session may, on the application of a council
in the area of which the contravention is alleged to have taken place, declare unlawful
any act or omission of the Crown which would, but for this subsection, have been an
offence.

(3) Subsection (2) does not extend to persons in the public service of the Crown.

Modifications etc. (not altering text)
C10 S. 10 applied (15.5.2006) by Smoking, Health and Social Care (Scotland) Act 2005 and The
Prohibition Of Smoking In Certain Premises (Scotland) Regulations 2006 (Consequential Provisions)
(Scotland) Order 2006 (S.I. 2006/1115), arts. 1, 3 (with art. 4)
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Commencement Information
I14 S. 10 in force at 26.3.2006 at 0600 hours by S.S.I. 2005/492, art. 3(d)

PART 2

GENERAL DENTAL SERVICES, GENERAL OPHTHALMIC
SERVICES, PERSONAL DENTAL SERVICES ETC.

11 Detection of vision problems in children

After section 38A of the 1978 Act, insert—

“38B Detection of vision problems in children

(1) Tt is the duty of the Scottish Ministers, to such extent as they consider necessary
to meet all reasonable requirements, to provide for the detection of vision
problems in children.

(2) In this section, “children” means persons under the age of 16 years.”.

Commencement Information
I15 S. 11 in force at 17.10.2005 by S.S.I. 2005/492, art. 3(a), Sch. 1

12 Free oral health assessments and dental examinations

(1) Oral health assessments and dental examinations carried out on or after 1st April
2006 in accordance with arrangements made under section 17C of the 1978 Act,
arrangements for the provision of general dental services under Part II of that Act
or a pilot scheme under Part I of the National Health Service (Primary Care) Act
1997 (c. 46) (the “1997 Act”) are to be free of charge; and accordingly those Acts are
amended as follows.

(2) In the 1978 Act—

(a) in section 70A(2) (personal dental services as respects which regulations
under section 70A(1) may provide for the making and recovery of charges),
for the words “other than those” substitute “except—

(a) oral health assessments and dental examinations carried out
on or after 1st April 2006; and

(b) those services”;
(b) insection 71 (charges for general dental services under Part II)—
(i) in subsection (1), after the words “not being—" insert—

“(a) oral health assessments and dental examinations
carried out on or after 1st April 2006;”;
(i1) in subsection (2), after “services” where it first occurs insert * (but

not being oral health assessments or dental examinations carried out
on or after 1st April 2006) ™.
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(3) In the 1997 Act, in section 20 (charges for dental treatment in accordance with pilot
schemes)—
(a) in subsection (1), for the words from “dental” to the end substitute “personal
dental services provided in accordance with pilot schemes except—
(a) those services to which section 78(1A) of the 1977 Act or (as
the case may be) section 70(1A) of the 1978 Act applies; and
(b) oral health assessments and dental examinations carried out
on or after 1st April 2006.”;

(b) subsection (2) is repealed.

Commencement Information
I16  S. 12 in force at 7.3.2006 for specified purposes by S.S.1. 2006/121, art. 3(a), Sch. 1
117  S. 12 in force at 1.4.2006 in so far as not already in force by S.S.I. 2005/492, art. 3(e), Sch. 3

13 Free eye examinations and sight tests

(1) Arrangements under section 26(1) of the 1978 Act for the provision of general
ophthalmic services are to include eye examinations and the provision of free eye
examinations and sight tests in accordance with such arrangements is to be extended
on and after 1st April 2006; and accordingly that Act is amended as follows.

(2) In section 26 (arrangements for the provision of general ophthalmic services)—

(a) in subsection (1), for the words from “the testing” to the end substitute “ the
carrying out of eye examinations including where clinically necessary testing
of sight. ”;

(b) subsections (1A) to (1E) are repealed.

(3) In paragraph 2A of Schedule 11 (additional provision as to regulations under
section 70(1) on charges for optical appliances), sub-paragraph (3)(a) is repealed.

Commencement Information
I18 S. 13 in force at 7.3.2006 for specified purposes by S.S.1. 2006/121, art. 3(a), Sch. 1
I19 S. 13 in force at 1.4.2006 in so far as not already in force by S.S.I. 2005/492, art. 3(e), Sch. 3

PROSPECTIVE

14 Charges for certain dental appliances and general dental services
(1) The 1978 Act is amended as follows.

(2) In section 70 (regulations as to charges for dental or optical appliances)—
(a) in subsection (1), for the words “optical appliances” substitute “ dental or
optical appliances ”’;
(b) subsection (1A) is repealed;
(c) in subsection (2), for the words “(1A)” substitute “ (1) .
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(3) In section 70A(2) (personal dental services as respects which regulations under
section 70A(1) may provide for the making and recovery of charges), for the words
“70(1A)” substitute “ 70(1) ™.

(4) In section 71(1) (charges for certain general dental services), for the words “an amount
calculated in accordance with section 71A” substitute ““ the amount authorised by this
section .

(5) Section 71A (regulations as respects amount of any charge authorised by
section 70(1A) for supply of dental appliances or by section 71 for certain general
dental services) is repealed.

(6) In paragraph 2 of Schedule 11 (additional provision as to regulations under section 70)

(a) after sub-paragraph (1), insert—
“(1A) The dental appliances referred to in that section are dentures, bridges,

crowns and orthodontic appliances.”;

(b) in sub-paragraph (2)(a), for the words “optical appliance” substitute ““ dental
or optical appliance ”;

(c) in sub-paragraph (3), the words “or (1A)” are repealed;
(d) in sub-paragraph (4), for the words “70(1A)” substitute “ 70(1) .

15 Arrangements for provision of general dental services

In section 25 of the 1978 Act (arrangements for provision of general dental services)
in subsection (1)—

(a) after the words “dental practitioners” insert “ or bodies corporate entitled, by
virtue of section 43 of the Dentists Act 1984 (c. 24), to carry on the business
of dentistry ”;

(b) after the words “dental practitioner” insert ““ or body corporate ™.

Commencement Information
120  S. 15 in force at 20.5.2010 for specified purposes by S.S.I. 2010/185, art. 3(a), Sch. 1

16 Assistance and support: general dental services

After section 28C of the 1978 Act, insert—
“Assistance and support: general dental services

28D Assistance and support: general dental services

(1) A Health Board may provide assistance and support to any person providing,
or proposing to provide, general dental services.

(2) Assistance and support provided by a Health Board under subsection (1) is to be
provided on such terms, including terms as to payment, as the Board think fit.

(3) In this section, “assistance” includes financial assistance.”.
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Commencement Information
S. 16 in force at 17.10.2005 by S.S.I. 2005/492, art. 3(a), Sch. 1

17

121

Lists of persons undertaking to provide or approved to assist in the provision of
general dental services

In section 25 of the 1978 Act (arrangements for provision of general dental services),
for subsections (2) to (2B), substitute—

“(2) Regulations may make provision as to the arrangements to be made under
subsection (1), and shall include provision as to the preparation, maintenance
and publication by every Health Board of a list—

(a)

(b)

the first part of which shall be of dental practitioners who, and bodies
corporate referred to in that subsection which, undertake to provide
general dental services under arrangements with the Board;

the second part of which shall be of persons who do not undertake to
provide such services under such arrangements but who are approved
by the Board to assist in the provision of such services provided under
such arrangements.

(2A) In making provision as to the preparation, maintenance and publication of a list
referred to in subsection (2), the regulations may include in particular provision

as to—

(a)
(b)
(©)
(d)

(e)

®
(2
(h)

(1)
)

the division of either part (or both parts) of a list into further sub-parts;
eligibility for inclusion in a list;

applications for inclusion (including provision for the procedure for
applications to be made and dealt with and the documents to be
supplied on application);

the grounds on which an application for inclusion must be granted or
refused;

requirements with which a person included in a list must comply
(including requirements as to standards of performance and patient care
and as to declarations, consents or undertakings);

suspension or removal from a list (including the grounds for and
consequences of suspension or removal);

circumstances in which a person included in a list may not withdraw
from it;

payments to be made by a Health Board in respect of a person
suspended from a list (including provision for the amount of, or the
method of calculating, the payment to be determined by the Scottish
Ministers);

criteria to be applied in making decisions under the regulations;

disclosure of information about applicants for inclusion, refusals of
applications, or suspensions, removals or references to the Tribunal,
including in particular the disclosure of information about any such
matter by a Health Board to the Scottish Ministers and by the Scottish
Ministers to a Health Board.

(2B) Regulations may provide that—
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(a) a dental practitioner who, and a body corporate referred to in
subsection (1) which, undertakes to provide general dental services
under arrangements with a Health Board may not provide such services
unless his name or, as the case may be, the body corporate's name is
included in the first part of the Board's list referred to in subsection (2)
(a);

(b) a person who does not undertake to provide general dental services
under arrangements with a Health Board may not assist in the provision
of such services provided under arrangements with the Board unless
his name is included in the second part of the Board's list referred to
in subsection (2)(b).”.

Commencement Information
122 S. 17 in force at 20.5.2010 for specified purposes by S.S.I. 2010/185, art. 3(a), Sch. 1

PROSPECTIVE

18 Lists of persons performing personal dental services under section 17C
arrangements or pilot schemes

After section 17E of the 1978 Act, insert—

“17F Lists of persons performing personal dental services

(1) Regulations may provide that a person may not perform personal dental
services under section 17C arrangements or a pilot scheme with a Health
Board unless his name is included in a list maintained under the regulations
by the Board.

(2) Regulations under subsection (1) may make provision in relation to such lists
and in particular as to—

(a) the preparation, maintenance and publication of a list;

(b) eligibility for inclusion in a list;

(c) applications for inclusion (including provision for the procedure for
applications to be made and dealt with and the documents to be
supplied on application);

(d) the grounds on which an application for inclusion must be granted or
refused;

(¢) requirements with which a person included in a list must comply
(including requirements as to standards of performance and patient
care and as to declarations, consents or undertakings);

(f) suspension or removal from a list (including the grounds for and
consequences of suspension or removal);

(g) circumstances in which a person included in a list may not withdraw
from it;

(h) payments to be made by a Health Board in respect of a person
suspended from a list (including provision for the amount of, or the
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(1)
)

method of calculating, the payment to be determined by the Scottish
Ministers);

criteria to be applied in making decisions under the regulations;
disclosure of information about applicants for inclusion, refusals of
applications, or suspensions, removals or references to the Tribunal,
including in particular the disclosure of information about any such
matter by a Health Board to the Scottish Ministers and by the Scottish
Ministers to a Health Board.”.

Lists of persons undertaking to provide or approved to assist in the provision of
general ophthalmic services

In section 26 of the 1978 Act (arrangements for provision of general ophthalmic
services), for subsection (2), substitute—

“(2) Regulations may make provision as to the arrangements to be made under
subsection (1), and shall include provision—

(a)

(b)

as to the preparation, maintenance and publication by every Health
Board of a list—

(1) the first part of which shall be of medical practitioners
and ophthalmic opticians who undertake to provide general
ophthalmic services under arrangements with the Board;

(i1) the second part of which shall be of persons who do not
undertake to provide such services under such arrangements
but who are approved by the Board to assist in the provision
of such services provided under such arrangements;

conferring on any person a right to choose in accordance with the
prescribed procedure the medical practitioner or ophthalmic optician
by whom his eyes are to be examined, his sight is to be tested or from
whom any prescription for the supply of optical appliances is to be
obtained.

(2A) In making provision as to the matters referred to in subsection (2)(a), the
regulations may include in particular provision as to—

(a)
(b)
(©)
(d)

(e)

®
(@
(h)

the division of either part (or both parts) of a list into further sub-parts;
eligibility for inclusion in a list;

applications for inclusion (including provision for the procedure for
applications to be made and dealt with and the documents to be
supplied on application);

the grounds on which an application for inclusion must be granted or
refused;

requirements with which a person included in a list must comply
(including requirements as to standards of performance and patient care
and as to declarations, consents or undertakings);

suspension or removal from a list (including the grounds for and
consequences of suspension or removal);

circumstances in which a person included in a list may not withdraw
from it;

payments to be made by a Health Board in respect of a person
suspended from a list (including provision for the amount of, or the
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method of calculating, the payment to be determined by the Scottish
Ministers);

(i) criteria to be applied in making decisions under the regulations;

(j) disclosure of information about applicants for inclusion, refusals of
applications, or suspensions, removals or references to the Tribunal,
including in particular the disclosure of information about any such
matter by a Health Board to the Scottish Ministers and by the Scottish
Ministers to a Health Board.

(2B) Regulations may provide that—

(a) a medical practitioner or ophthalmic optician who undertakes to
provide general ophthalmic services under arrangements with a Health
Board may not provide such services unless his name is included in the
first part of the Board's list referred to in subsection (2)(a)(i);

(b) a person who does not undertake to provide general ophthalmic
services under arrangements with a Health Board may not assist in the
provision of such services provided under arrangements with the Board
unless his name is included in the second part of the Board's list referred
to in subsection (2)(a)(ii).”.

Commencement Information
123 S. 19 in force at 7.3.2006 for specified purposes by S.S.I. 2006/121, art. 3(a), Sch. 1
124 S. 19 in force at 1.4.2006 in so far as not already in force by S.S.I. 2006/121, art. 3(b), Sch. 2

PROSPECTIVE

PART 3

PHARMACEUTICAL CARE SERVICES ETC.

20 Health Boards' functions: provision and planning of pharmaceutical care
services

(1) The 1978 Act is amended as follows.

(2) After section 2C (functions of Health Boards: primary medical services), insert—

“2CA Functions of Health Boards: pharmaceutical care services

(1) Every Health Board—

(a) must, to the extent that they consider necessary to meet all reasonable
requirements, provide or secure the provision of pharmaceutical care
services as respects the Board's area; and

(b) may, to such extent, provide or secure the provision of pharmaceutical
care services as respects the area of another Health Board,

and pharmaceutical care services provided, or the provision of which is

secured, by a Health Board under or by virtue of this subsection may be
performed outside their area.
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(2) For the purpose of securing the provision of pharmaceutical care services
under subsection (1), a Health Board may make such arrangements for the
provision of the services as they think fit (and may in particular make
contractual arrangements with any person).

(3) A Health Board must publish information about such matters as may be
prescribed in relation to the pharmaceutical care services provided under this
Part.

(4) Without prejudice to section 13, Health Boards must co-operate with one
another in discharging their respective functions relating to the provision of
pharmaceutical care services under this Part.

(5) Regulations may provide that services of a prescribed description are, or are
not, to be regarded as pharmaceutical care services for the purposes of this
Act.

(6) Regulations under subsection (5) may in particular—

(a) classify services as services which are to be regarded as essential
services or which are to be regarded as additional services;

(b) describe services by reference to the manner or circumstances in
which they are provided;

(c) provide that pharmaceutical care services for the purposes of this
Act include the provision, in circumstances specified in directions
given by the Scottish Ministers, of drugs, medicines and appliances
included in a list specified in such directions;

(d) describe services which involve the ordering of a drug, medicine or
appliance included in such a list by reference to the description of
person by whom the drug, medicine or appliance is ordered.

(7) The Scottish Ministers must publish directions given by them under
regulations under subsection (5) in the Drug Tariff or in such other manner
as they consider appropriate.

(8) Arrangements made under this Part by a Health Board for the provision of
pharmaceutical care services may provide for such services to be performed
outside Scotland.

(9) Anything done by a Health Board in pursuance of subsection (1) or (2) is to be
regarded as done in exercise of functions of the Scottish Ministers conferred
on the Health Board by an order under section 2(1)(a).

2CB Functions of Health Boards: planning of pharmaceutical care
services

(1) Regulations may make provision requiring every Health Board, in accordance
with the regulations, to—

(a) prepare a plan for the discharge of their duty under section 2CA(1);
(b) keep a plan prepared under paragraph (a) under review;
(c) prepare a revised plan; and

(d) without prejudice to section 2CA(3), publish a plan so prepared or
revised.
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(2) Regulations under subsection (1) may in particular make provision as to—
(a) identification by a Health Board in any such plan prepared by them
of—
(i) what pharmaceutical care services they consider are

necessary in order to discharge their duty under
section 2CA(1);

(i1) whether as respects their area there is convenient access (as
regards location and opening hours) to pharmaceutical care
services; and

(iii) any under-provision of pharmaceutical care services as
respects their area;

(b) the period within which a plan is to be prepared and published;

(c) consultation which a Health Board must undertake in relation to the
preparation of a plan;

(d) the duration of a plan;

(e) the frequency with which a plan must be reviewed and revised by a
Health Board;

(f) the availability and accessibility of a plan to persons who are resident
in a Health Board's area; and

(g) such other matters as the Scottish Ministers consider appropriate.

(3) Regulations making provision as to a matter referred to in subsection (2)(a)
may provide that the matter is to be identified in accordance with such criteria
as may be specified in directions given by the Scottish Ministers.”.

(3) In section 18 (duty of the Scottish Ministers), the words “, and of pharmaceutical
services,” are repealed.

21 Pharmaceutical care services contracts

For section 17Q of the 1978 Act (assistance and support), substitute—
“Pharmaceutical care services contracts

17Q Health Boards' power to enter into pharmaceutical care services
contracts

(1) A Health Board may enter into a contract under which pharmaceutical care
services are provided (whether directly or indirectly) by a contractor in
accordance with the provisions of this Part.

(2) A contract under this section is referred to in this Act as a “pharmaceutical
care services contract”.

(3) Subject to any provision made by or under this Part, a pharmaceutical care
services contract may make such provision as may be agreed between the
Health Board and the contractor as respects—

(a) the services to be provided under the contract;
(b) the remuneration to be paid under the contract; and
(c) any other matters.
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(4) The services to be provided under a pharmaceutical care services contract may
include services which are not pharmaceutical care services; and the contract
may provide for such other services to be performed in any place where, by
virtue of section 2CA(1), pharmaceutical care services may be performed.

(5) In this Part, “contractor”, in relation to a pharmaceutical care services contract
with a Health Board, means the other party to the contract.

17R Mandatory contract term: provision of prescribed pharmaceutical
care services

(1) A pharmaceutical care services contract must require the contractor to provide
as respects the area of the Health Board pharmaceutical care services of such
descriptions as may be prescribed.

(2) Regulations under subsection (1) may in particular describe the
pharmaceutical care services by reference to the manner or circumstances in
which they are provided.

178 Eligibility to be contractor under pharmaceutical care services
contract

(1) A Health Board may, subject to such conditions as may be prescribed, enter
into a pharmaceutical care services contract with—
(a) aregistered pharmacist; or
(b) a person other than a registered pharmacist who, by virtue of
section 69 of the Medicines Act 1968 (c. 67), is taken to be a person
lawfully conducting a retail pharmacy business in accordance with
that section,

who undertakes that all pharmaceutical care services provided under the
contract will be provided by, or under the supervision of, a registered
pharmacist.

(2) Regulations may make provision as to the effect on a pharmaceutical
care services contract entered into with a partnership of a change in the
membership of the partnership.

17T Payments by Health Boards under pharmaceutical care services
contracts

(1) The Scottish Ministers may give directions as to payments to be made under
pharmaceutical care services contracts.

(2) A pharmaceutical care services contract must require payments to be made
under it in accordance with directions for the time being in force under this
section.

(3) A direction under subsection (1) may in particular—

(a) provide for payments to be made by reference to compliance with
standards or the achievement of levels of performance;

(b) provide for payments to be made by reference to—
(1) any scheme or scale specified in the direction;
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(il) a determination made by any person in accordance with
factors specified in the direction;

(c) provide that the whole or any part of a payment is subject to conditions
(including a condition that the whole or any part of a payment is liable
to be paid by a Health Board only if they are satisfied as to such
conditions as may be specified in the direction);

(d) make provision having effect from a date before the date of the
direction, provided that, having regard to the direction as a whole, the
provision is not detrimental to the persons to whose remuneration it
relates.

(4) Before giving a direction under subsection (1), the Scottish Ministers—

(a) must consult any body appearing to them to be representative of
persons to whose remuneration the direction would relate; and

(b) may consult such other persons as they think appropriate.

(5) The Scottish Ministers must publish directions given by them under
subsection (1) in the Drug Tariff or in such other manner as they consider
appropriate.

(6) References in this section to payments include fees, allowances and
reimbursements.

17U Other mandatory contract terms: pharmaceutical care services
contracts

(1) A pharmaceutical care services contract must include (in addition to
provisions required by or under other provisions of this Part) such provision
as may be prescribed.

(2) Regulations under subsection (1) may in particular—

(a) make provision as to the manner in which, and the standards to which,
services must be provided;

(b) provide that the Scottish Ministers may give directions as to the
manner in which, and the standards to which, services must be
provided;

(c) make provision as to—

(i) the persons who are to perform services;

(ii) the area in which services are to be provided;

(iii) the persons to whom services are to be provided;

(iv) requirements to be complied with where a contractor
provides any pharmaceutical care services indirectly
(including requirements as to the pharmaceutical care
services which may or may not be so provided);

(v) the variation of terms of the contract (except terms required
by or under this Part);

(vi) rights of entry and inspection (including inspection of clinical
records and other documents);

(vii) the circumstances in which, and the manner in which, the
contract may be terminated;

(viii) enforcement;
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(ix) the adjudication of disputes.

(3) Regulations making provision in pursuance of subsection (2)(c)(iii) may make
provision as to the circumstances in which a contractor—
(a) must, or may, accept a person as a person to whom services are
provided under the contract;

(b) may decline to accept a person as such a person; or
(c) may terminate the contractor's responsibility for a person.

(4) Regulations making provision in pursuance of subsection (2)(c)(v) may—
(a) make provision as to the circumstances in which a Health Board may
unilaterally vary the terms of a contract;
(b) make provision suspending or terminating any duty under the contract
to provide services of a prescribed description.

(5) Regulations making provision of the kind described in subsection (4)(b) may
prescribe services by reference to the manner or circumstances in which they
are provided.

(6) A pharmaceutical care services contract must contain provision requiring the
contractor to comply with directions for the time being in force given by the
Scottish Ministers under regulations under subsection (1).

17V Resolution of disputes and entry into NHS contracts:
pharmaceutical care services contracts

(1) Regulations may make provision for the resolution of disputes as to the
terms of a proposed pharmaceutical care services contract, including, without
prejudice to that generality, provision for—

(a) the referral of the terms of the proposed contract to the Scottish
Ministers; and

(b) the Scottish Ministers, or a person or panel of persons appointed by
them, to determine the terms on which the contract may be entered
into.

(2) Regulations may make provision for any person entering, or who has entered,
into a pharmaceutical care services contract to be regarded as a health service
body for any purposes of section 17A, in circumstances where the person so
elects.

(3) Where a person is to be regarded as a health service body for any purposes
of section 17A by reason only of an election by virtue of subsection (2) of
this section, that section has effect in relation to that person with the omission
of the words “under any enactment” in subsection (1) and with such other
modifications (if any) as may be prescribed.

(4) Regulations under subsection (2) may include provision as to the application
of section 17A in cases where—

(a) apartnership is to be regarded as a health service body; and
(b) there is a change in the membership of the partnership.”.
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22 Drug Tariff
After section 17V of the 1978 Act (as inserted by section 21 above), insert—

“Drug Tariff

17W Drug Tariff

(1) The Scottish Ministers must prepare, maintain and publish a document (to be
known as the “Drug Tariff”).

(2) The Scottish Ministers—
(a) must include in the Drug Tariff, such information relating to
pharmaceutical care services as may be prescribed;
(b) may include in it such other information relating to such services as
they consider appropriate.”.

23 Persons performing pharmaceutical care services

After section 17W of the 1978 Act (as inserted by section 22 above), insert—
“Persons performing pharmaceutical care services

17X Persons performing pharmaceutical care services

(1) Regulations may provide that a registered pharmacist may not perform any
pharmaceutical care service which a Health Board is, under section 2CA(1),
under a duty to provide or secure the provision of unless that pharmacist is
included in a list maintained under the regulations by the Health Board.

(2) Regulations under subsection (1) may make provision in relation to such lists
and in particular as to—

(a) the preparation, maintenance and publication of a list;

(b) eligibility for inclusion in a list;

(c) applications for inclusion (including provision for the procedure for
applications to be made and dealt with and documents to be supplied
on application);

(d) the grounds on which an application for inclusion must be granted or
refused;

(e) requirements with which a person included in a list must comply
(including requirements as to standards of performance and patient
care and as to declarations, consents or undertakings);

(f) suspension or removal from a list (including the grounds for and
consequences of suspension or removal);

(g) circumstances in which a person included in a list may not withdraw
from it;

(h) payments to be made by a Health Board in respect of a person
suspended from the list (including provision for the amount of, or the
method of calculating, the payment to be determined by the Scottish
Ministers);
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(i) criteria to be applied in making decisions under the regulations;

(j) disclosure of information about applicants for inclusion, refusals of
applications, or suspensions, removals or references to the Tribunal.

(3) Regulations making provision as to the matters referred to in subsection (2)
(j) may in particular authorise the disclosure of information—

(a) by a Health Board to the Scottish M