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Water Environment and Water
Services (Scotland) Act 2003

2003 asp 3

PART 1

PROTECTION OF THE WATER ENVIRONMENT

Modifications etc. (not altering text)

C1

C2

Pt. 1 applied (with modifications) (2.1.2004) by Water Environment (Water Framework Directive)
(Northumbria River Basin District) Regulations 2003 (S.1. 2003/3245), regs. 1(1), 6 (as amended
(10.4.2017) by S.1. 2017/407, reg. 1(a), Sch. 4 para. 1(4) (with reg. 1(c))

Pt. 1 applied (with modifications) (10.2.2004) by Water Environment (Water Framework Directive)
(Solway Tweed River Basin District) Regulations 2004 (S.1. 2004/99), regs. 1(1), 5(1), Sch. 4 (with

reg. 5(2))

CHAPTER 1

PURPOSE, GENERAL DUTIES AND DEFINITIONS

General purpose of Part 1

(1) The purpose of this Part is to make provision for or in connection with protection
of the water environment, including making provision, and enabling provision to be
made, for or in connection with implementing Directive 2000/60/EC of the European
Parliament and of the Council of 23rd October 2000 establishing a framework for
Community action in the field of water policy (referred to in this Part as “the
Directive™).

(2) In this Part “protection of the water environment” includes, in particular—
(a) preventing further deterioration of, and protecting and enhancing, the status
of aquatic ecosystems and, with regard to their water needs, terrestrial
ecosystems and wetlands directly depending on those aquatic ecosystems,
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(b) promoting sustainable water use based on the long-term protection of
available water resources,

(c) aiming at enhancing protection and improvement of the aquatic environment
through, amongst other things, specific measures for the progressive reduction
of discharges, emissions and losses of priority substances and the cessation
or phasing out of discharges, emissions and losses of the priority hazardous
substances,

(d) ensuring the progressive reduction of pollution of groundwater and preventing
further pollution of it, and

(e) contributing to mitigating the effects of floods and droughts,
with a view to contributing to the achievement of the aims specified in subsection (3).

(3) Those aims are—

a) the provision of a sufficient supply of good quality surface water and
p pply g quality
groundwater as needed for sustainable, balanced and equitable water use,

(b) asignificant reduction in pollution of groundwater,
(c) the protection of territorial and other marine waters, and

(d) achieving the objectives of international agreements, including those which
aim to prevent and eliminate pollution of the marine environment, in relation
to which measures are adopted under paragraph 1 of Article 16 of the Directive
in pursuance of a proposal under paragraph 3 of that Article.

Commencement Information
11 S. 1 in force at 15.12.2003 by S.S.1. 2003/562, art. 2(a)

The general duties

(1) The Scottish Ministers and SEPA must exercise their functions under the relevant
enactments so as to secure compliance with the requirements of the Directive.

(2) The responsible authorities must exercise their designated functions so as to secure
compliance with the requirements of the Directive.

(3) Subsection (4) applies to—
(a) the Scottish Ministers in exercising their functions, and SEPA in exercising
its functions, under the relevant enactments in pursuance of subsection (1),

(b) the responsible authorities in exercising their designated functions in
pursuance of subsection (2).

(4) The Scottish Ministers, SEPA and the responsible authorities must—

(a) have regard to the social and economic impact of such exercise of those
functions,

(b) so far as is consistent with the purposes of the relevant enactment or
designated function in question—

(i) promote sustainable flood [F'risk] management, and
(ii) act in the way best calculated to contribute to the achievement of
sustainable development, and
(c) so far as practicable, adopt an integrated approach by co-operating with each
other with a view to co-ordinating the exercise of their respective functions.


http://www.legislation.gov.uk/id/ssi/2003/562
http://www.legislation.gov.uk/id/ssi/2003/562/article/2/a
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(5) Without prejudice to subsections (1) to (4), the Scottish Ministers and every
public body and office-holder must, in exercising any functions, have regard to the
desirability of protecting the water environment.

(6) The Scottish Ministers may give directions (whether general or specific) and guidance
to—
(a) SEPA, inrelation to the exercise of'its functions under the relevant enactments,

(b) the responsible authorities, in relation to the exercise of their designated
functions;

and SEPA and the responsible authorities must comply with any such directions and
have regard to any such guidance.

(7) Directions under subsection (6) may include provision for any matter to which the
directions relate to be determined, in such manner (if any) as the directions may
specify, by a person other than the Scottish Ministers.

(8) In this section—

“the relevant enactments” means this Part["* , Part 3 of the Regulatory Reform
(Scotland) Act 2014 | and such other enactments as the Scottish Ministers may
by order specify,

“responsible authorities” means such public bodies and office-holders, or public
bodies and office-holders of such descriptions, as the Scottish Ministers may
by order designate for the purposes of this Part; and “designated functions”, in
relation to a responsible authority, means such of the authority’s functions relating
to the water environment as are specified in relation to the authority in an order
made by the Scottish Ministers (whether or not the order designating the authority
as a responsible authority).

Textual Amendments
F1  Word in s. 2(4)(b)(i) inserted (26.11.2009) by Flood Risk Management (Scotland) Act 2009 (asp 6) , s.
97(1), Sch. 3 para. 14 (with s. 91 ); S.S.1. 2009/393 , art. 2, Sch.
F2  Words in s. 2(8) inserted (30.6.2014) by Regulatory Reform (Scotland) Act 2014 (asp 3) ,s. 61(2),
Sch. 3 para. 8(2) ; S.S.I. 2014/160 , art. 2(1)(2) , Sch.

Modifications etc. (not altering text)
C3  S.2(1)(2) modified (25.11.2009) by Water Environment (Groundwater and Priority Substances)
(Scotland) Regulations 2009 (S.S.1. 2009/420) , regs. 1, 3(a)

Commencement Information
12 S. 2 in force at 15.12.2003 by S.S.I. 2003/562 , art. 2(a)

3 The water environment: definitions
(1) The following provisions have effect for the interpretation of this Part.
(2) “The water environment” means all surface water, groundwater and wetlands.

(3) “Surface water” means inland water (other than groundwater), transitional water and
coastal water.


http://www.legislation.gov.uk/id/asp/2009/6
http://www.legislation.gov.uk/id/asp/2009/6/section/97/1
http://www.legislation.gov.uk/id/asp/2009/6/section/97/1
http://www.legislation.gov.uk/id/asp/2009/6/schedule/3/paragraph/14
http://www.legislation.gov.uk/id/asp/2009/6/section/91
http://www.legislation.gov.uk/id/ssi/2009/393
http://www.legislation.gov.uk/id/ssi/2009/393/article/2
http://www.legislation.gov.uk/id/ssi/2009/393/schedule
http://www.legislation.gov.uk/id/asp/2014/3
http://www.legislation.gov.uk/id/asp/2014/3/section/61/2
http://www.legislation.gov.uk/id/asp/2014/3/schedule/3/paragraph/8/2
http://www.legislation.gov.uk/id/ssi/2014/160
http://www.legislation.gov.uk/id/ssi/2014/160/article/2/1
http://www.legislation.gov.uk/id/ssi/2014/160/article/2/2
http://www.legislation.gov.uk/id/ssi/2014/160/schedule
http://www.legislation.gov.uk/id/ssi/2009/420
http://www.legislation.gov.uk/id/ssi/2009/420
http://www.legislation.gov.uk/id/ssi/2009/420/regulation/1
http://www.legislation.gov.uk/id/ssi/2009/420/regulation/3/a
http://www.legislation.gov.uk/id/ssi/2003/562
http://www.legislation.gov.uk/id/ssi/2003/562/article/2/a

Water Environment and Water Services (Scotland) Act 2003 asp 3
Part 1 — Protection of the water environment

Chapter 1 — Purpose, general duties and definitions

Document Generated: 2024-02-16

Status: Point in time view as at 01/01/2015. This version of this Act contains provisions that are prospective.
Changes to legislation: Water Environment and Water Services (Scotland) Act 2003 is up to date with all changes known
to be in force on or before 16 February 2024. There are changes that may be brought into force at a future date. Changes

that have been made appear in the content and are referenced with annotations. (See end of Document for details)

(4) “Groundwater” means water which is below the surface of the ground in the saturation
zone and in direct contact with the ground or subsoil.

(5) “Wetland” means an area of ground the ecological, chemical and hydrological
characteristics of which are attributable to frequent inundation or saturation by water
and which is directly dependent, with regard to its water needs, on a body of
groundwater or a body of surface water.

(6) “Inland water” means—

(a) all standing or flowing water on the surface of the land (other than transitional
water), and

(b) all groundwater,
within the landward limits of coastal water.

(7) “Transitional water” means water (other than groundwater) in the vicinity of river
mouths which is partly saline in character as a result of its proximity to coastal water
but which is substantially influenced by freshwater flows.

(8) “Coastal water” means water (other than groundwater) within the area extending
landward from the 3 mile limit up to the limit of the highest tide or, where appropriate,
the seaward limits of any bodies of transitional water, but does not include any water
beyond the seaward limits of the territorial sea of the United Kingdom adjacent to
Scotland.

(9) “The 3 mile limit” means the limit consisting of a line every point of which is at a
distance of 3 miles on the seaward side from the nearest point of the baseline from
which the breadth of the territorial sea of the United Kingdom adjacent to Scotland is
measured; and “miles” means international nautical miles of 1,852 metres.

(10) Nothing in this Part applies to any water contained in—
(a) artificial swimming pools,

(b) mains or other pipes belonging to Scottish Water or which are used by Scottish
Water or any other person for the purpose only of providing a supply of water
to any premises,

(c) water treatment works,

(d) sewers and drains which drain into sewers,

(e) sewage treatment works,

(f) artificially created systems for the treatment of pollutants.

(11) The Scottish Ministers—

(a) mustdeposit with SEPA maps showing what appear to them to be the landward
and seaward limits of every body of transitional water,

(b) may, if they consider it appropriate to do so, deposit with SEPA maps showing
the landward and seaward limits of coastal water,

(c) may, if they consider it appropriate to do so by reason of any change of what
appears to them to be any of the limits referred to in paragraphs (a) and (b),
deposit a map showing the revised limits.

(12) SEPA must make the maps deposited with it under subsection (11) available, at all
reasonable times, for public inspection free of charge.
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(13) In subsection (8), “the seaward limits of any bodies of transitional water” means
the places for the time being shown as such in the latest map deposited under
subsection (11).

Commencement Information
13 S. 3 in force at 15.12.2003 by S.S.I. 2003/562, art. 2(a)

CHAPTER 2

RIVER BASIN MANAGEMENT PLANNING
River basin districts

4 Establishment of river basin districts

(1) The Scottish Ministers must by order designate one or more river basin districts for
the purposes of this Part.

(2) A river basin district is an area, identified in the order, comprising one or more river
basins together with any relevant bodies of groundwater and bodies of coastal water
which are to form part of that river basin district in accordance with subsection (3).

(3) A relevant body of groundwater or body of coastal water is to form part of the nearest
river basin district or, if it appears to the Scottish Ministers that another river basin
district is more appropriate, that district.

(4) An order under subsection (1) (a “designation order”’) must identify each river basin
district by reference to a map prepared for the purposes of the order and laid before
the Scottish Parliament.

(5) The Scottish Ministers must send to SEPA a copy of—
(a) adesignation order, and
(b) the map prepared in pursuance of subsection (4).

(6) SEPA must make the copies of the designation order and map available, at all
reasonable times, for public inspection free of charge.

(7) In this section “relevant body of groundwater” means a body of groundwater which
does not fully follow any particular river basin.

Commencement Information
14 S. 4 in force at 15.12.2003 by S.S.I. 2003/562, art. 2(a)

5 Characterisation of river basin districts

(1) SEPA must, by 22nd December 2004, carry out a characterisation of each river basin
district.

(2) In this section “characterisation”, in relation to a river basin district, means—
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(a) an analysis of the characteristics of the water environment,

(b) a review of the impact of human activity on the status of the water
environment, and

(¢) an economic analysis of water use.

(3) SEPA must review and, where necessary, update each characterisation carried out
under subsection (1) by 22nd December 2013 and by the end of each period of 6 years
thereafter.

(4) A characterisation under subsection (1) and a review under subsection (3) must be
carried out in accordance with the technical specifications set out in Annexes II and
III to the Directive.

(5) The Scottish Ministers may by regulations make further provision as to the
characterisations and reviews to be carried out under this section, including provision
as to—

(a) the criteria by reference to which characterisations and reviews are to be
carried out, including criteria for designating bodies of surface water as
artificial or heavily modified,

(b) the methods and procedures to be followed in carrying out characterisations
and reviews.

Commencement Information
I5 S. 5 in force at 15.12.2003 by S.S.1. 2003/562, art. 2(a)

[°5A  Shellfish water protected areas

(1) The Scottish Ministers may by order (in this section, a “designation order”) designate
an area of coastal water or transitional water as a shellfish water protected area for
the purposes of this Part.

(2) An area of coastal water or transitional water may be designated under subsection (1)
only if the Scottish Ministers consider it necessary or desirable to do so for the
protection or development of economically significant shellfish production.

(3) The Scottish Ministers must review each designation order—
(a) by 22 December 2019, and

(b) by each date falling every 6 years (or such lesser period as the Scottish
Ministers may determine) after 22 December 2019.

(4) Subsection (3) applies to a designation order which comes into force after 22
December 2019 as if paragraph (a) were omitted.

(5) A designation order which would, apart from this subsection, fall to be reviewed under
subsection (3) by a particular date need not be reviewed by that date if the order came
into force less than 6 months before that date; but must otherwise be reviewed in
accordance with that subsection.

(6) A designation order may identify the area of coastal water or transitional water by
reference to a map prepared for the purposes of the order and laid before the Scottish
Parliament.

(7) The Scottish Ministers must send SEPA a copy of—


http://www.legislation.gov.uk/id/ssi/2003/562
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(a) adesignation order, and
(b) any map prepared in pursuance of subsection (6).]

Textual Amendments
F3  S.5Ainserted (16.9.2013) by Aquaculture and Fisheries (Scotland) Act 2013 (asp 7), ss. 54(2), 66(2)

(with s. 65); S.S.1. 2013/249, art. 2

6 Bodies of water used for the abstraction of drinking water

(1) The Scottish Ministers must by order identify any bodies of water within each river

basin district which—
are used for the abstraction of water intended for human consumption and

(a)
either—
(i) provide more than 10 cubic metres of such water per day, or
(i1) serve more than 50 persons, or
(b) are intended to be used as mentioned in paragraph (a).

(2) An order under subsection (1) may identify the bodies of water by reference to a map
prepared for the purposes of the order and laid before the Parliament.

(3) The Scottish Ministers must send to SEPA a copy of—
(a) an order made under subsection (1), and
(b) any map prepared in pursuance of subsection (2).

Commencement Information
16 S. 6 in force at 15.12.2003 by S.S.I. 2003/562, art. 2(a)

7 Register of protected areas

(1) SEPA must, for each river basin district—
(a) by 22nd December 2004 prepare, and

(b) thereafter maintain,
a register of the protected areas lying (whether wholly or partly) within the district in

accordance with regulations made by the Scottish Ministers.

2) Such regulations may, in particular, make provision as to—
2 Y, 1n p p
(a) the form and manner in which the register is to be prepared and maintained,

(b) the information which the register is to contain.

(3) In this section, “protected areas” means—
[*(za) any shellfish water protected area,]
(a) any bodies of water identified under section 6, and
(b) the areas and bodies of water falling within subsection (4).

(4) The areas and bodies of water falling within this subsection are those for the time
being designated or otherwise identified as requiring special protection under any
Community instrument providing for the protection of surface water and groundwater
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or for the conservation of habitats or species directly depending on water, or any
enactment implementing such a Community instrument, including, in particular—

(a) areas designated for the protection of economically significant aquatic
species,

(b) bodies of water designated as recreational waters,

(c) nutrient-sensitive areas, and

(d) areas designated for the protection of habitats or species where the
maintenance or improvement of the status of water is an important factor in
the protection of the habitats or species.

(5) The Scottish Ministers may by regulations make such further provision for identifying,
or enabling the identification of, the areas and bodies of water falling within
subsection (4) as they consider necessary or expedient, including provision for
identifying any of those areas or bodies of water by reference to—

(a) such Community instruments, or enactments implementing such instruments,
as are specified in the regulations,

(b) such other criteria as may be specified in the regulations.

(6) SEPA must make the register available, at all reasonable times, for public inspection
free of charge.

Textual Amendments
F4  S.7(3)(za) inserted (16.9.2013) by Aquaculture and Fisheries (Scotland) Act 2013 (asp 7), ss. 54(3),
66(2) (with s. 65); S.S.1. 2013/249, art. 2

Commencement Information
17 S. 7 in force at 15.12.2003 by S.S.I. 2003/562, art. 2(a)

Monitoring

(1) SEPA must, in relation to each river basin district—

(a) carry out, or secure the carrying out of, monitoring of the status of the water
environment and relevant territorial water adjacent to the district, and

(b) analyse, or secure the analysis of, the information obtained under
paragraph (a).
(2) SEPA must prepare a programme for monitoring (whether by SEPA or other persons)

the status of the water environment and relevant territorial water (a “monitoring
programme”).

(3) Monitoring in accordance with the monitoring programme must be commenced by
22nd December 2006.

(4) Subsection (3) is subject to any provision made in regulations by virtue of
subsection (5)(d).

(5) The Scottish Ministers may by regulations make provision—

(a) as to the nature and method of monitoring and analysis to be carried out
(whether by SEPA or by other persons) for the purpose of subsection (1)(a),

(b) requiring persons other than SEPA to carry out such monitoring and analysis,


http://www.legislation.gov.uk/id/asp/2013/7
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(c) astothetimes at or by which, and the circumstances in which, such monitoring
and analysis is to be carried out,

(d) for monitoring in accordance with the monitoring programme to be
commenced in relation to such protected areas (within the meaning of
section 7(3)) or descriptions of protected area as are specified in the
regulations by such date (other than that specified in subsection (3)) as is
specified in or determined under the regulations,

(e) as to the provision to SEPA of information resulting from such monitoring
and analysis carried out by persons other than SEPA,

(f) as to the form and content of a monitoring programme,

(g) as to consultation and other procedure in connection with the preparation of
a monitoring programme.

(6) The Scottish Ministers may issue guidance to SEPA or any other person on any matter
in relation to which they have power to make regulations under subsection (5); and
SEPA or, as the case may be, that person must have regard to the guidance.

(7) Subsection (6) is without prejudice to section 2(6).

(8) In this section “relevant territorial water” means so much of the territorial sea of the
United Kingdom adjacent to Scotland as is not coastal water or transitional water.

Commencement Information
18 S. 8 in force at 1.6.2005 by S.S.I. 2005/235, art. 2(a)

9 Environmental objectives and programmes of measures

(1) For the purposes of the river basin management plan for a river basin district SEPA
must—

(a) set environmental objectives for

[**(i) each body of water in the district, and]

(i1) each shellfish water protected area in the district, and]

(b) prepare a programme of measures to be applied to achieve those objectives.

[F6

(2) In setting environmental objectives and preparing a programme of measures under
this section, SEPA must take account of the characterisation of the river basin district
concerned (and any review of it) carried out under section 5.

(3) Environmental objectives may be set so as to apply with modifications in relation to
particular descriptions of bodies of water or in particular circumstances.

(4) The Scottish Ministers may by regulations make further provision as to the setting of
environmental objectives and the preparation of programmes of measures under this
section.

(5) Regulations under subsection (4) making provision as to the setting of environmental
objectives under this section may, in particular, include provision as to—
(a) the types of environmental objective which may be set for particular
descriptions of body of water,
(b) the date by which and the criteria by reference to which such objectives are
to be set,
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(c) the methods and procedures to be followed in setting such objectives,
(d) the dates by which such objectives are to be achieved,

(e) particular descriptions of bodies of water in relation to which, or particular
circumstances in which, such objectives are to apply with modifications.

(6) Regulations under subsection (4) making provision as to the preparation of
programmes of measures under this section may, in particular, include provision as
to—

(a) the types of measures which must or may be included in such a programme,
(b) the date by which such a programme is to be prepared,
(c) the methods and procedures to be followed in preparing such a programme.

(7) In this section, “environmental objectives” means the objectives required to comply
with Article 4 of the Directive together with any objectives
[(a) in respect of any body of water][**, and
(b) in respect of a shellfish water protected area, includes (without prejudice to
the definition in paragraph (a)) such objectives as SEPA considers necessary or
desirable to improve or protect that area in order to support shellfish life and
growth and to contribute to the high quality of shellfish products suitable for
human consumption. ]

required to comply with paragraphs 2 and 3 of Article 7 of the Directive.

Textual Amendments

F5  Words in s. 9(1)(a) renumbered as s. 9(1)(a)(i) (16.9.2013) by Aquaculture and Fisheries (Scotland)
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F6  S.9(1)(a)(ii) inserted (16.9.2013) by Aquaculture and Fisheries (Scotland) Act 2013 (asp 7), ss. 54(4)
(a)(ii), 66(2) (with s. 65); S.S.I. 2013/249, art. 2

F7  S.9(7)(a) inserted (16.9.2013) by Aquaculture and Fisheries (Scotland) Act 2013 (asp 7), ss. 54(4)(b)
(i), 66(2) (with s. 65); S.S.1. 2013/249, art. 2

F8  S.9(7)(b) and preceding word inserted (16.9.2013) by Aquaculture and Fisheries (Scotland) Act 2013
(asp 7), ss. 54(4)(b)(ii), 66(2) (with s. 65); S.S.1. 2013/249, art. 2
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River basin management plans

10 River basin management plans

(1) SEPA must, by such date as the Scottish Ministers may direct, prepare and submit to
them a river basin management plan for each river basin district in respect of such
period as they may direct.

(2) A river basin management plan must include—
(a) the matters specified in Part 1 of schedule 1, and
(b) such other matters as the Scottish Ministers may by regulations specify.

(3) A river basin management plan—
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(a) must (without prejudice to subsection (2)(b)) contain or be accompanied
by such maps, diagrams, illustrations and descriptive matter as the Scottish
Ministers may direct, and

(b) may contain or be accompanied by such other maps, diagrams, illustrations
and descriptive matter as SEPA thinks appropriate for the purpose of
explaining or illustrating any matter in the plan.

(4) Any such maps, diagrams, illustrations and descriptive matter are to be treated as
forming part of the plan; and references to such a plan are to be construed accordingly.

Commencement Information
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11 River basin management plans: publicity and consultation

(1) Not less than 3 years before the beginning of the period to which a river basin
management plan is to relate, SEPA must publish a statement setting out—

(a) the steps under this section, and any other consultation measures, which it is
to take in connection with the preparation of the plan, and

(b) the dates on or by which those steps and measures are to be taken.

(2) Not less than 2 years before the beginning of the period to which a river basin
management plan is to relate, SEPA must publish a summary of the significant water
management issues which it considers arise in relation to the river basin district in
question.

(3) Not less than one year before the beginning of the period to which a river basin
management plan is to relate, SEPA must publish a draft of the plan.

(4) Publication of a statement under subsection (1), a summary under subsection (2) and
a draft plan under subsection (3) is to be in such manner as SEPA thinks fit.

(5) On publishing a statement, a summary or a draft plan SEPA must—
(a) publicise—

(1) that fact,

(i1) the arrangements for making copies of the statement, summary
or draft plan available for public inspection in pursuance of
paragraph (b), and

(iii) the opportunity to make representations about the statement,
summary or draft plan under subsection (7),

(b) make copies of the statement, summary or draft plan available for public
inspection free of charge for such period, which must be at least 6 months
beginning with the date of its publication, as SEPA may determine,

(c) consult the persons specified in subsection (6),

(d) take such steps as it thinks fit for the purpose of encouraging those persons to
participate appropriately in the preparation of the plan.

(6) The persons referred to in subsection (5)(c) are—
(a) Scottish Natural Heritage,
(b) Scottish Water,
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(c) every responsible authority which has functions exercisable in or in relation
to the river basin district in question,

(d) every local authority any part of whose area is within the river basin district,

(e) every district salmon fishery board any part of whose salmon fishery district
is within the river basin district,

(f) where any part of the river basin district has been designated as a National
Park, the National Park authority for that National Park,

[(fa) where any part of the river basin district has been designated as a shellfish
water protected area, the Food Standards Agency,]

(g) such persons as appear to SEPA to be representative of the interests of those
carrying on any business which relies upon the water environment within the
river basin district,

(h) such persons as appear to SEPA to have an interest in the protection of the
water environment within the river basin district,

(1) such persons as appear to SEPA to have an interest in the promotion of
sustainable flood management,

(j) such other persons as SEPA thinks fit.

(7) Any person who wishes to make representations to SEPA about a statement, summary
or draft plan may do so within the period determined under subsection (5)(b).

(8) In preparing the draft river basin management plan SEPA must take into account—

(a) any views on the statement or summary relating to the plan expressed by those
consulted under subsection (5)(c), and

(b) any representations about the statement or summary,
which are received by SEPA within the period determined under subsection (5)(b).

(9) In preparing the river basin management plan for submission to the Scottish Ministers
SEPA must take into account—

(a) any views on the draft plan expressed by those consulted under subsection (5)
(c), and
(b) any representations about the draft plan,
which are received by SEPA within the period determined under subsection (5)(b).

(10) Where SEPA is required under this section or section 12 or 13 to publicise any matter
in connection with a river basin management plan, it—

(a) must do so by means of a notice published in—
(i) at least one newspaper circulating throughout Scotland, and
(i1) such local newspapers circulating in the river basin district in
question, or any part of it, as it thinks fit, and
(b) may further publicise the matter by such electronic or other means as it thinks
fit.

Textual Amendments
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12 River basin management plans: submission for approval

(1) Assoon as ariver basin management plan is submitted to the Scottish Ministers, SEPA
must—
(a) publicise—
(1) that fact, and
(i1) the arrangements for making copies of the plan available for public
inspection in pursuance of paragraph (b), and
(b) make copies of the plan available for public inspection free of charge.

(2) A river basin management plan submitted to the Scottish Ministers by SEPA must be
accompanied by a statement—
(a) of the action taken by SEPA to comply with subsections (3) and (so far as
relating to the draft plan) (4) to (6) of section 11,
(b) containing a summary of the views and representations referred to in
subsection (9) of that section and of any adjustments made to the plan in light
of those views and representations.

(3) If the Scottish Ministers, having considered the statement, are of the opinion that
further action should be taken by SEPA in relation to the plan under subsections (3)
to (6) of section 11, they may return the plan to SEPA and direct it—

(a) to take such further action under those subsections as they may specify, and
(b) to resubmit the plan with such modifications, if any, as SEPA considers
appropriate by such time (if any) as the direction may specify.

(4) Where the Scottish Ministers return the plan to SEPA under subsection (3), they must
state their reasons for doing so.

(5) This section applies, with the necessary modifications, in relation to a river basin
management plan resubmitted to the Scottish Ministers in pursuance of subsection (3)
(b) as it applies to the plan as originally submitted.

Commencement Information
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13 River basin management plans: approval

(1) After considering a river basin management plan submitted to them under
section 10(1) or in pursuance of section 12(3)(b) or subsection (4) of this section, the
Scottish Ministers may—

(a) approve it (in whole or in part and with or without modifications), or

(b) rejectit.
(2) Before determining whether or not to approve a plan, the Scottish Ministers

may request such further information and carry out such other investigations and
consultation as they think fit.

(3) The Scottish Ministers must state their reasons for their determination under
subsection (1) in relation to a plan.

(4) Where the Scottish Ministers reject a plan, they must return the plan to SEPA and
direct it to resubmit the plan with—
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(a) such modifications (if any) as the direction may specify, and
(b) any further modifications which SEPA considers appropriate,
by such time (if any) as the direction may specify.

(5) Where the Scottish Ministers approve a plan, SEPA must—
(a) publish the approved plan in such manner as it thinks fit,
(b) make copies of it available for public inspection,
(c) make copies of it available for sale at a reasonable price, and
(d) publicise—
(1) the publication of the approved plan, and

(ii) the arrangements for making copies of it available for public
inspection in pursuance of paragraph (b).
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14 River basin management plans: review

(1) SEPA must, no later than 6 years (or such lesser period as the Scottish Ministers may
direct) from the date on which a river basin management plan was approved under
section 13, review and update the plan.

(2) Following such a review SEPA must, by such date as the Scottish Ministers may direct,
prepare and submit to the Scottish Ministers a revised river basin management plan for
the river basin district in question in respect of such period as the Scottish Ministers
may direct.

(3) The revised plan must include (in addition to the matters required to be included by
section 10) the matters specified in Part 2 of schedule 1.

(4) Sections 10(2) to (4), 11 to 13 and 17(3) apply in relation to the preparation,
submission and approval of a revised river basin management plan.

Commencement Information
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15 Sub-basin plans

(1) For the purpose of supplementing the river basin management plan for a river basin
district—

(a) SEPA must—
(1) divide the district into such geographical areas as it thinks fit, and

(ii) prepare, for each of those areas, a plan in relation to water
management within the area,

(b) SEPA or a responsible authority may, if it thinks fit, prepare a plan in relation
to a particular aspect of water management within the district.

(2) A plan prepared under subsection (1)(b) may, for example, relate to—
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(a) aparticular description of body of water,

(b) aparticular catchment or geographical area (whether or not an area determined
in pursuance of subsection (1)(a)),

(c) aparticular matter relating to the water environment,

(d) aparticular description of user of water resources.

(3) A plan prepared under subsection (1)(a) or (b) is referred to in this Part as a “sub-
basin plan”.

(4) A sub-basin plan must not be inconsistent with anything in the river basin management
plan which it supplements.

(5) A sub-basin plan prepared under subsection (1)(b), so far as applying to an area
determined in pursuance of subsection (1)(a), must not be inconsistent with the sub-
basin plan prepared for that area under subsection (1)(a).

(6) SEPA or, as the case may be, the responsible authority must consult such of the persons
specified or referred to in section 11(6)(a) to (j) as it thinks fit about a proposed sub-
basin plan and must take into account any views expressed by those consulted.

(7) For the purposes of subsection (6) as it applies to a responsible authority, the references
in section 11(6)(g) to (j) to SEPA are to be read as if they were references to that
responsible authority.
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16 Duty to have regard to river basin management plans and sub-basin plans

The Scottish Ministers and every public body and office-holder must, in exercising
any functions so far as affecting a river basin district, have regard to—

(a) the river basin management plan for that district as approved under section 13,

(b) so far as the exercise of the functions affects an area of the district determined
in pursuance of section 15(1)(a), the sub-basin plan prepared for that area, and

(c) so far as relevant, any sub-basin plan prepared under section 15(1)(b) for the
purpose of supplementing the river basin management plan for the district.

Commencement Information
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17 River Basin District Advisory Groups
(1) Each river basin district is to have one or more River Basin District Advisory Groups.

2) The function of each Advisory Group is to advise SEPA on any matter which—
ry p y
(a) relates to the preparation of river basin management plans for the district, and
(b) is within the remit of the Group.

(3) SEPA must, in preparing a river basin management plan, have regard to any advice
given by an Advisory Group.
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(4) The number of Advisory Groups, and their remits, membership and procedure, are to
be such as SEPA may determine.

(5) SEPA may determine the remit of an Advisory Group for any river basin district by
reference to one or more of the following, namely—

(a) aparticular sub-basin plan,
(b) aparticular geographical area,
(c) any other particular aspect of water management within the district.

(6) In determining the number of Advisory Groups for any river basin district and their
remits and membership, SEPA must seek to ensure appropriate representation of the
interests of the persons specified or referred to in section 11(6)(a) to (h).

(7) SEPA may pay to members of an Advisory Group such expenses and allowances as
it may determine.

Commencement Information
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General

18 Power to obtain information and documents etc.

(1) The Scottish Ministers and any responsible authority must, on being requested to do
so by SEPA, provide SEPA with—

(a) such information in their or, as the case may be, its possession or under their
or its control, and

(b) such assistance,

as SEPA may reasonably seek in connection with the exercise of any of SEPA’s
functions under this Chapter.

(2) SEPA may serve a notice on any other person requiring the person—

(a) toprovide SEPA, or a person authorised by it, in the form and manner specified
in the notice, with such information, or

(b) to produce to SEPA, or to a person authorised by it, such documents,

as it may reasonably require in connection with the exercise of any of its functions
under this Chapter.

(3) The information or documents required to be provided or produced in pursuance of a
notice under subsection (2) must be specified or described in the notice.

(4) A notice under subsection (2) may require information to be provided or documents
to be produced—

(a) atorby atime and at a place specified in the notice,
(b) in circumstances specified in the notice, or
(c) from time to time, in accordance with criteria specified in the notice.

(5) Where a responsible authority or, as the case may be, a person on whom a notice is
served under subsection (2) cannot agree with SEPA on whether information is, or
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documents are, being sought or required reasonably under this section, either of them
may refer the matter to the Scottish Ministers, whose decision is final.

(6) Nothing in this section authorises SEPA to require the disclosure of anything which
a person would be entitled to refuse to disclose on grounds of confidentiality in
proceedings in the Court of Session.

(7) References in this section to documents are to anything in which information of any
description is recorded; and in relation to a document in which information is recorded
otherwise than in legible form, references to producing it are to producing it in legible
form.

(8) Where by virtue of subsection (2) documents are produced to any person, that person
may take copies of or make extracts from them.

(9) A person who—
(a) refuses or fails, without reasonable excuse, to do anything required of that
person by a notice under subsection (2), or
(b) intentionally alters, suppresses or destroys a document which that person has
been required by such a notice to produce,

is guilty of an offence.

(10) A person guilty of an offence under subsection (9) is liable—
(a) on summary conviction, to a fine not exceeding the statutory maximum,
(b) on conviction on indictment, to a fine.
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19 General regulation-making power

1) The Scottish Ministers may by regulations make provision as to—
y by reg p
(a) the form and content of river basin management plans and sub-basin plans,
(b) the matters to be taken into account in preparing such plans,

(c) the procedures to be followed in connection with their preparation,
submission, approval, review and modification.

(2) Such regulations may, in particular—
(a) provide for the notice to be given of, or the publicity to be given to—
(1) matters to be included or proposed to be included in any such plan,
(i1) the approval of any such plan,
(iii) any other procedural step,
and for publicity to be given to the procedures referred to in subsection (1)(c),

(b) make provision for documents and information relating to matters included in
the plan to be made available to the public,
(c) make provision as to the making and consideration of representations with
respect to any such plan,
(d) require or authorise—
(i) in relation to a river basin management plan, SEPA,
(i) in relation to a sub-basin plan, SEPA or the responsible authority,
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to consult, or consider the views of, other persons before taking any particular
procedural step.

(3) This section is without prejudice to sections 10 to 15 and 17.
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CHAPTER 3

MEASURES FOR PROTECTION OF THE WATER ENVIRONMENT

20 Regulation of controlled activities

(1) The Scottish Ministers may by regulations make such provision for or in connection
with regulating any activity (a “controlled activity”) as they consider necessary or
expedient for the purposes of protection of the water environment.

(2) Such regulations may, in particular—

(a) make provision for or in connection with regulating the activities specified in
subsection (3),

(b) otherwise make such provision for or in connection with the basic measures
and supplementary measures mentioned in paragraph 2 of Article 11 of the
Directive as the Scottish Ministers consider necessary or expedient for the
purpose of facilitating the achievement of the environmental objectives set
out in river basin management plans.

(3) The activities referred to in subsection (2)(a) are—
(a) activities liable to cause pollution of the water environment,
[Fw(b) abstraction of water from the water environment,

(c) construction, alteration or operation of impounding works in surface water or
wetlands,
(d) carrying out building or engineering works, or works other than those referred
to in paragraph (c)—
(1) in inland water (other than groundwater) or wetlands, or

(i1) in the vicinity of inland water or wetlands and having or likely to have
a significant adverse effect on the water environment,

(da) artificial recharge or augmentation of groundwater, |

(4) The provision which may be made in regulations under this section includes provision
for any of the purposes specified in Part 1 of schedule 2.

(5) Part 2 of that schedule has effect for supplementing Part 1.

(6) In subsection (3)—

[F"“abstraction” means the doing of anything whereby any water is removed or
diverted by mechanical means, pipe or any engineering structure or works from
any part of the water environment, whether temporarily or permanently, including
anything whereby the water is so removed or diverted for the purpose of being
transferred to another part of the water environment, and includes—
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(a) the construction or extension of any well, borehole, water intake or other
work by which water may be abstracted, and

(b) the installation or modification of any machinery or apparatus by which
additional quantities of water may be abstracted by means of a well,
borehole, water intake or other work,]

[F 12¢c:

impounding works” means in relation to surface water—
(a) any dam, weir or other works by which water may be impounded,

(b) any works diverting the flow of water in connection with the construction
or alteration of any dam, weir or other works falling within paragraph (a),]

“pollution”, in relation to the water environment, means the direct or indirect
introduction, as a result of human activity, of substances or heat into the water
environment, or any part of it, which may give rise to any harm; and “harm”
means—

(a) harm to the health of human beings or other living organisms,
(b) harm to the quality of the water environment, including—
(1) harm to the quality of the water environment taken as a whole,
(i) other impairment of, or interference with, the quality of aquatic
ecosystems or terrestrial ecosystems directly depending on
aquatic ecosystems,
(c) offence to the senses of human beings,
(d) damage to property, or
(e) impairment of, or interference with, amenities or other legitimate uses of
the water environment.

(7) This section is without prejudice to section 22.

Textual Amendments
F10 S. 20(3)(b)-(da) substituted for s. 20(3)(b)-(d) (1.4.2006) by Water Environment (Controlled
Activities) 9Scotland) Regulations 2005 (S.S.I. 2005/348), regs. 1(2), 3(2) (with regs. 4, 50)
F11 Words in s. 20(6) substituted (1.4.2006) by Water Environment (Controlled Activities) 9Scotland)
Regulations 2005 (S.S.I. 2005/348), regs. 1(2), 3(3)(a) (with regs. 4, 50)
F12 Words in s. 20(6) substituted (1.4.2006) by Water Environment (Controlled Activities) 9Scotland)
Regulations 2005 (S.S.1. 2005/348), regs. 1(2), 3(3)(b) (with regs. 4, 50)

Commencement Information
120  S. 20 in force at 15.12.2003 by S.S.1. 2003/562, art. 2(c)

21 Controlled activities regulations: procedure

(1) Before making any regulations under section 20, the Scottish Ministers must consult—
(a) SEPA,
(b) every responsible authority,

(c) such persons appearing them to be representative of the interests of local
government, industry, agriculture, fisheries and small businesses respectively
as they think fit, and

(d) such other persons as they think fit.
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(2) Before making any regulations under that section specifying rules as mentioned in
paragraph 3(2) of schedule 2 (general binding rules), the Scottish Ministers must, in
addition to consulting as required by subsection (1)—

(a) publish a draft of the proposed rules, and publicise the opportunity to make
representations about them under subsection (3), in such manner as they think
fit, and

(b) make copies of the proposed rules available for public inspection for such
period, which must be at least 28 days, as they may determine.

(3) Any person who wishes to make representations about the proposed rules to the
Scottish Ministers may do so within the period determined under subsection (2)(b).

(4) The Scottish Ministers must, in making the regulations specifying the rules, have
regard to any representations on the proposed rules received by them within that
period.

Commencement Information
I21  S.21 in force at 15.12.2003 by S.S.I. 2003/562, art. 2(c)

22 Remedial and restoration measures

(1) The Scottish Ministers may by regulations make such provision for or in connection
with remedial or restoration measures as they consider necessary or expedient for the
purposes of facilitating the achievement of the environmental objectives set out in
river basin management plans.

(2) In this section “remedial or restoration measures” means the carrying out of any
operations or works, or the taking of any other action, in relation to any land or body
of water with a view to—

(a) remedying or mitigating the effects of any pollution (as defined in
section 20(6)) of the water environment,

(b) improving or restoring the characteristics of any body of water.

(3) Regulations under this section may, in particular, make provision—
(a) conferring on SEPA or any responsible authority power to undertake, or
arrange for the undertaking of, remedial or restoration measures,
(b) for determining which other persons (if any) are the appropriate persons to
bear responsibility for remedial or restoration measures and conferring on
SEPA or any responsible authority power—
(i) to serve notices requiring such persons to undertake remedial or
restoration measures, or
(i1) to undertake, or arrange for the undertaking of, such measures at the
expense of such persons.
(c) for any of the purposes specified in paragraphs 1 to 3 of schedule 2A.

[F13

(4) Paragraphs 4 and 5 of that schedule have effect for supplementing paragraphs 1 to 3.]
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Textual Amendments
F13 S.22(3)(c) (4) inserted (1.1.2015) by Reservoirs (Scotland) Act 2011 (asp 9) , ss. 109(1) , 116(1) (with
s. 110); S.S.I1. 2014/348 , art. 2, Sch. ; S.S.I. 2014/348 , art. 2, Sch.

Commencement Information
122 S.22in force at 10.7.2008 by S.S.1. 2008/269 , art. 2(a)

23 Fixing of charges for water services

(1) The Scottish Ministers may by regulations make such provision for or in connection
with the fixing of charges for the provision of water services as they consider necessary
or expedient for the purposes of protection of the water environment.

(2) Regulations under subsection (1) may, in particular, make provision for securing that,
in the fixing of such charges, account is taken of such principles, objectives or other
matters as are specified in the regulations.

(3) Before making any regulations under subsection (1), the Scottish Ministers must
consult such persons as they think fit.

(4) In this section, “water services” means services which provide, for households, public
institutions or any economic activity—
(a) abstraction (as defined in section 20(6)), impoundment, storage, treatment and
distribution of surface water or groundwater,

(b) waste-water collection and treatment facilities which subsequently discharge
into surface water.

Commencement Information
123 S.23 in force at 21.9.2013 by S.S.I. 2013/252, art. 2

24 Planning permission: fish farming
(1) The Town and Country Planning (Scotland) Act 1997 (c. 8) is amended as follows.

(2) In section 26 (meaning of “development”)—
(a) in subsection (6)—
(i) for “tank” in the first and second places where it occurs substitute
equipment ”,
(i1) after “waters” in the first place where it occurs insert ““, transitional
water or coastal water ”,
(iii) before the definition of “fish farming” insert—

““coastal water” has the meaning given by section 3(8) of the Water
Environment and Water Services (Scotland) Act 2003 (asp 3);

“equipment” includes any tank, cage or other structure, or long-line,
for use in fish farming;”,

(iv) the definition of “tank” is repealed,

(v) at the end insert—
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transitional water” has the meaning given by section 3(7) of the
Water Environment and Water Services (Scotland) Act 2003 (asp 3);”,

(b) after subsection (6) insert—

“(6A) The Scottish Ministers may by order made by statutory instrument
make such modifications as they consider necessary or expedient to
the definitions of “equipment” and “fish farming” in subsection (6);
and an order under this subsection may make different provision for
different purposes and different areas.

(6B) In subsection (6A), “modifications” includes amendments and
repeals.”

(3) In section 40 (assessment of environmental effects), after subsection (3) insert—

“(4) Without prejudice to subsection (1), before planning permission is granted
by a planning authority in respect of anything which is development by
virtue of section 26(6), the authority must consider the effect of the proposed
development on the water environment.

(5) In subsection (4), “water environment” has the same meaning as in
section 3(2) of the Water Environment and Water Services (Scotland) Act
2003 (asp 3).”

(4) In section 275 (regulations and orders)—
(a) in subsection (4), after “26(2)(f)” insert “ and (6A) ”,
(b) after subsection (5) insert—

“(5A) No order made under section 26(6A) is to be made unless a draft of
the statutory instrument containing the order has been laid before, and
approved by a resolution of, the Scottish Parliament.”

Textual Amendments
F14 S. 24(5)-(7) repealed (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), Sch.; S.S.I.
2007/130, art. 2(2), Sch.

Commencement Information
124  S. 24(1)-(4) in force at 31.3.2007 in so far as not already in force by S.S.1. 2007/50, art. 2
125  S. 24(1)-(4) in force at 6.2.2007 for specified purposes by S.S.1. 2007/50, art. 2
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CHAPTER 4

SUPPLEMENTARY

25 Power to give effect to Community obligations etc.

(1) The Scottish Ministers may by regulations provide that the provisions of this Part are
to have effect with such modifications as the regulations may specify for the purpose
of giving effect to any Community obligation of the United Kingdom or of exercising

any related right.

(2) In this section “related right”, in relation to an obligation, includes any derogation or
other right to make more onerous provisions available in respect of that obligation.

Commencement Information
126  S. 25 in force at 20.5.2005 by S.S.I. 2005/256, art. 2(a)

1526 Annual report on implementation of Directive

Textual Amendments
F15 S. 26 repealed (10.6.2013) by Water Resources (Scotland) Act 2013 (asp 5), s. 56(1)(2), Sch. 4 para.

2; S.S.I. 2013/163, art. 3, Sch.

Commencement Information
127 S. 26 in force at 15.12.2003 by S.S.1. 2003/562, art. 2(d)

27 Availability of documents for public inspection

Where, under this Part, any order, map, plan, register or other document is to be made
available for public inspection, it—
(a) must be made available—
(1) in print, and
(i1) electronically, and

(b) may be made available by such other means, or in such other formats, as the
person required to make it available thinks fit for the purpose of encouraging

the inspection of it by members of the public.

Commencement Information
128 S. 27 in force at 15.12.2003 by S.S.I. 2003/562, art. 2(d)

28 Interpretation of Part 1

(1) In this Part, unless the context otherwise requires—
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“body of groundwater” means a distinct volume of groundwater within one
or more aquifers; and “aquifer” means a subsurface layer or layers of rock or
other geological strata of sufficient porosity and permeability to allow either a
significant flow of groundwater or the abstraction of significant quantities of
groundwater,

“body of inland surface water” means a body of surface water which is also inland
water,

“body of surface water” means a discrete and significant element of surface water
such as a loch, a stream, river, canal or other watercourse, part of a loch, stream,
river, canal or other watercourse, a body of transitional water or a stretch of coastal
water,

“body of water” means a body of groundwater or a body of surface water,
“coastal water” has the meaning given in section 3,

“controlled activity” is to be construed in accordance with section 20,
“the Directive” has the meaning given in section 1,

“groundwater” has the meaning given in section 3,

“inland water” has the meaning given in section 3,

“loch” means a body of standing inland surface water,

“protection of the water environment” has the meaning given in section 1,
“responsible authority” is to be construed in accordance with section 2,

“river basin” means an area of land from which all surface run-off water flows
through a connected sequence of streams, rivers or other watercourses or lochs
into the sea at a single river mouth, estuary or delta and includes any body of
transitional water in the vicinity of that river mouth, estuary or delta,

“river basin district” means an area designated as such by an order under
section 4(1),

“river basin management plan” means such a plan approved by the Scottish
Ministers under section 13 (including that section as applied by section 14(4)),

“SEPA” means the Scottish Environment Protection Agency,

[F'¢ « shellfish ” includes crustaceans and molluscs of any kind, and includes any
brood, ware, half-ware, spat or spawn of shellfish,

“ shellfish water protected area ” means an area of coastal water or transitional
water designated by order under section SA(1), |

“sub-basin plan” has the meaning given in section 15,

“surface water” has the meaning given in section 3,

“the territorial sea of the United Kingdom adjacent to Scotland” has the same
meaning as it has for the purposes of the Scotland Act 1998 (c. 46),

“transitional water” has the meaning given in section 3,

“watercourse” includes all rivers, streams, ditches, drains, cuts, culverts,
dykes, sluices and passages through which water flows and includes artificial
watercourses and underground watercourses,

“the water environment” has the meaning given in section 3.

(2) In this Part, any reference to any loch or any river or other watercourse includes a
reference to the bottom, channel or bed of any loch, river or, as the case may be, other
watercourse which is for the time being dry.
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(3) Any word or expression used in both this Part and the Directive and not otherwise
defined in this Part has the same meaning for the purposes of this Part as it has for
the purposes of the Directive.

Textual Amendments
F16 Words in s. 28(1) inserted (16.9.2013) by Aquaculture and Fisheries (Scotland) Act 2013 (asp 7), ss.
54(6), 66(2) (with s. 65); S.S.1. 2013/249, art. 2

Modifications etc. (not altering text)
C4  S.28(1) modified (25.11.2009) by Water Environment (Groundwater and Priority Substances)
(Scotland) Regulations 2009 (S.S.1. 2009/420), regs. 1, 3(b)

Commencement Information
129 S. 28 in force at 15.12.2003 by S.S.I. 2003/562, art. 2(d)

PART 2

WATER AND SEWERAGE SERVICES
Duty to provide water and sewerage services

29 Duty to provide water and sewerage services

(1) Section 1 (duty of Scottish Water to provide for sewerage) of the Sewerage (Scotland)
Act 1968 (c. 47) (“the 1968 Act”) is amended as follows.

(2) After subsection (3) insert—

“(3A) Subsection (3) shall not apply to such cases or descriptions of case as the
Scottish Ministers may direct.

(3B) In determining what is a reasonable cost for the purpose of subsection (3) so
far as relating to subsection (2)(a), the costs to be taken into account include
the costs of—

(a) constructing such other public sewers, public SUD systems and such
public sewage treatment works, and
(b) carrying out such other work,
as Scottish Water considers necessary in consequence of the connection
referred to in subsection (2)(a).

(3C) Subject to subsection (3B), any question as to what is a reasonable cost for the
purposes of this section shall be determined in accordance with regulations
made by the Scottish Ministers.

(3D) Such regulations may, in particular, make provision as to—
(a) the matters to be taken into, or left out of, account,
(b) the criteria to be applied,
(c) the method of calculation to be adopted,
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in determining what is a reasonable cost for those purposes, and may make
different provision for different cases and descriptions of case.”

(3) In subsection (4), after “whether” insert “ a reasonable cost has been properly
determined in accordance with regulations made under subsection (3C) or ™.

(4) In subsection (6), for “subsection” substitute “ subsections (3C) and .

(5) Section 6 (duty of Scottish Water to provide water supply) of the Water (Scotland) Act
1980 (c. 45) (“the 1980 Act”) is amended as follows.

(6) In subsection (2), after “shall” in the second place where it occurs insert “ , subject
to subsection (2A), ”.

(7) After subsection (2) insert—

“(2A) Subsection (2), so far as requiring Scottish Water to take pipes to the point
or points referred to in that subsection, shall not apply for so long as there is
in force an agreement between Scottish Water and some other person for that
person to take the pipes referred to in that subsection to that point or those
points.

(2B) Subsections (1) and (2), so far as excepting from the duties under those
subsections things which cannot be done at a reasonable cost, shall not apply
to such cases or descriptions of case as the Scottish Ministers may direct.

(2C) In determining what is a reasonable cost for the purpose of subsection (2) so
far as excepting from the duty under that subsection things which cannot be
done at a reasonable cost, the costs to be taken into account include the costs
of—

(a) constructing such other water mains, communication pipes and other
waterworks, and
(b) carrying out such other work,
as Scottish Water considers necessary in consequence of the connection
referred to in that subsection.

(2D) Subject to subsection (2C), any question as to what is a reasonable cost for the
purposes of this section shall be determined in accordance with regulations
made by the Scottish Ministers.

(2E) Such regulations may, in particular, make provision as to—
(a) the matters to be taken into, or left out of, account,
(b) the criteria to be applied,
(c) the method of calculation to be adopted,

in determining what is a reasonable cost for those purposes, and may make
different provision for different cases and descriptions of case.”

(8) In subsection (3), after the words “as to” insert—

“(za) whether a reasonable cost has been properly determined in
accordance with regulations made under subsection (2D), or”.

Commencement Information
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PROSPECTIVE

30 Private sewers, SUD systems and sewage treatment works etc.: vesting,
takeover and connection conditions

(1) In section 3A (authorisation of construction of certain private sewers etc.) of the 1968
Act, after subsection (2) insert—

“(3) An agreement under subsection (2)—
(a) is subject to—

(1) the condition that the sewer or SUD system or part shall
vest in Scottish Water only if the sewer, system or part
complies with the construction standards specified by virtue
of section 14A and, in the case of a SUD system or part,
with the SUD systems requirements specified by virtue of
section 14B, so far as applicable,

(i1) such further conditions as Scottish Water may require to be
included in the agreement by virtue of section 14C(1), and

(b) shall not take effect until the person who constructed the sewer or
SUD system provides such security as Scottish Water may reasonably
require for the performance of that person’s obligations under the
agreement by virtue of paragraph (a)(ii).”

(2) In section 8 (agreements as to provision of sewers etc. for new premises) of the 1968
Act—

(a) after subsection (1) insert—

“(1A) An agreement under subsection (1) so far as it makes provision for the
taking over by Scottish Water of a SUD system or sewage treatment
works—

(a) is subject to—

(1) the condition that the system complies, or the works
comply, with the construction standards specified
by virtue of section 14A and, in the case of a
SUD system, with the SUD systems requirements
specified by virtue of section 14B, so far as
applicable, and

(ii) such further conditions as Scottish Water may
require to be included in the agreement by virtue of
section 14C(2), and

(b) shall not take effect until the person providing the system
or works provides such security as Scottish Water may
reasonably require for the performance of that person’s
obligations under the agreement by virtue of paragraph (a)
(i1).”,

(b) subsection (2) is repealed.

(3) In section 12 of the 1968 Act (rights of owners and occupiers to connect with and
drain into public sewers etc.), after subsection (2) insert—
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“(2A) An owner shall not, under subsection (1), be entitled to connect the owner’s
drains, sewers or SUD systems with the sewers, SUD systems or works of
Scottish Water unless—

(a) the drains, sewers or systems comply with the construction standards
specified by virtue of section 14A and, in the case of a SUD
system, with the SUD systems requirements specified by virtue of
section 14B, so far as applicable, and

(b) the owner has, if required to do so under section 14C(3), entered
into a connection agreement (within the meaning of that section) and
has provided such security as Scottish Water may reasonably require
for the performance of the owner’s obligations under the connection
agreement.”

(4) After section 14 of the 1968 Act insert—

“14A Private sewers, SUD systems and sewage treatment works etc.:
construction standards

(1) In relation to drains, private sewers, private SUD systems and private sewage
treatment works, the construction standards referred to in sections 3A(3)(a)
(1), 8(1A)(a)(i), 12(2A)(a) and 16A(3)(a)(i) are such standards in relation
to the construction of drains, sewers, SUD systems or, as the case may be,
sewage treatment works as the Scottish Ministers may, by regulations made
by statutory instrument, specify.

(2) The standards which may be specified in regulations under subsection (1)
include standards specified in or under other enactments.

(3) Regulations under subsection (1) may make different provision in relation to
different descriptions of person and different cases or descriptions of case.

(4) Before making regulations under subsection (1) the Scottish Ministers must
consult—
(a) Scottish Water, and
(b) such other persons as they consider appropriate.

(5) A statutory instrument containing regulations under subsection (1) is subject
to annulment in pursuance of a resolution of the Scottish Parliament.

14B Sustainable urban drainage systems: requirements

(1) In relation to SUD systems, the SUD systems requirements referred to
in sections 3A(3)(a)(i), 8(1A)(a)(i), 12(2A)(a) and 16A(3)(a)(i) are such
requirements in relation to the nature, design and layout of SUD systems as the
Scottish Ministers may, by regulations made by statutory instrument, specify.

(2) Subsections (3) to (5) of section 14A apply in relation to regulations under
subsection (1) of this section as they apply in relation to regulations under
subsection (1) of that section.
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14C Private sewers, SUD systems and sewage treatment works etc.:
vesting conditions, takeover agreements and connection agreements

(1) For the purposes of section 3A(3)(a)(ii) or 16A(3)(a)(ii), Scottish Water may
require the inclusion in an agreement under subsection (2) of the section in
question of conditions (“vesting conditions”) as to—

(a) any sum to be paid by Scottish Water to the person who constructed
the sewer or SUD system in respect of its construction,

(b) the liability of that person to pay Scottish Water sums in respect of
Scottish Water’s costs in relation to the sewer or system, including in
particular the costs of—

(i) complying with section 2, both in relation to the sewer or
system and in relation to any public sewers, public SUD
systems and public sewage treatment works constructed, and
any work carried out, as mentioned in sub-paragraph (iii),

(i1) connecting the sewer or system to public sewers, public SUD
systems or public sewage treatment works,

(iii) constructing such public sewers, public SUD systems and
public sewage treatment works, and carrying out such other
work, as Scottish Water considers necessary in consequence
of the connection of the sewer or system,

and where the agreement under section 3A(2) or, as the case may be,
16A(2) relates only to a part of a sewer or SUD system, the references
in paragraphs (a) and (b) of this subsection to the sewer or system
shall be read as if they were references to the part.

(2) For the purposes of section 8, Scottish Water may require the inclusion in an
agreement under subsection (1) of that section, so far as it makes provision
for the taking over by Scottish Water of a SUD system or sewage treatment
works, of conditions (“takeover conditions”) as to—

(a) any sum to be paid by Scottish Water to the person providing the
system or works in respect of its or their construction,

(b) the liability of that person to pay Scottish Water sums in respect of
Scottish Water’s costs in relation to the system or works, including in
particular the costs of—

(1) complying with section 2, both in relation to the system
or works and in relation to any public sewers, public SUD
systems and public sewage treatment works constructed, and
any work carried out, as mentioned in sub-paragraph (ii),

(ii) constructing such public sewers, public SUD systems and
public sewage treatment works, and carrying out such other
work, as Scottish Water considers necessary in consequence
of the taking over of the system or works in pursuance of the
agreement.

(3) For the purposes of section 12, Scottish Water may require the owner of a
drain, sewer or SUD system referred to in subsection (2A) of that section to
enter into an agreement (a “connection agreement”) with it as to—

(a) any sum to be paid by Scottish Water to the owner in respect of the
construction of the drain, sewer or system,
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(b) the liability of the owner to pay Scottish Water sums in respect
of Scottish Water’s costs in relation to the drain, sewer or system,
including in particular the costs of—

(i) complying with section 2, both in relation to the drain, sewer
or system and in relation to any public sewers, public SUD
systems and public sewage treatment works constructed, and
any work carried out, as mentioned in sub-paragraph (iii),

(i1) connecting the drain, sewer or system to public sewers, public
SUD systems or public sewage treatment works,

(iii) constructing such public sewers, public SUD systems and
public sewage treatment works, and carrying out such work
in relation to public sewers, public SUD systems and
public sewage treatment works, as Scottish Water considers
necessary in consequence of the connection of the drain,
SEwWer or system.

(4) The Scottish Ministers may by regulations made by statutory instrument make
provision as to—

(a) the provisions to be included—

(i) by virtue of subsection (1), as vesting conditions in an
agreement under section 3A(2) or 16A(2),

(ii) by virtue of subsection (2), as takeover conditions in an
agreement under section 8(1),

(iii) by virtue of subsection (3), in a connection agreement,

(b) cases in relation to which subsection (1), (2) or (3) does not apply, or
applies with modifications.

(5) Regulations under subsection (4) may, in particular, make provision—
(a) for determining the sum (if any) to be paid by Scottish Water by virtue
of subsection (1)(a), (2)(a) or (3)(a),
(b) for determining the liability—
(i) by virtue of subsection (1)(b), of the person who constructed
the sewer or SUD system,

(i1) by virtue of subsection (2)(b), of the person providing the
SUD system or works,

(iii) by virtue of subsection (3)(b), of the owner,

by reference to such matters, criteria and methods of calculation as
the regulations may specify,

(c) as to when sums due under the vesting conditions, the connection
agreement or the takeover conditions are payable,

(d) as to the security which Scottish Water is entitled to require under
section 3A(3)(b), 8(1A)(b), 12(2A)(b) or 16A(3)(b).

(6) Regulations under subsection (4) may make different provision in relation to
different descriptions of person and different cases or descriptions of case.

(7) A statutory instrument containing regulations under subsection (4) shall be
subject to annulment in pursuance of a resolution of the Scottish Parliament.”

(5) In section 16A (vesting of certain private sewers) of the 1968 Act, after subsection (2)
insert—
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“(3) An agreement under subsection (2)—
(a) is subject to—

(1) the condition that the sewer or SUD system or part shall
vest in Scottish Water only if the sewer, system or part
complies with the construction standards specified by virtue
of section 14A and, in the case of a SUD system or part,
with the SUD systems requirements specified by virtue of
section 14B, so far as applicable,

(i1) such further conditions as Scottish Water may require to be
included in the agreement by virtue of section 14C(1), and

(b) shall not take effect until the person who constructed the sewer or
SUD system provides such security as Scottish Water may reasonably
require for the performance of that person’s obligations under the
agreement by virtue of paragraph (a)(ii).”

Mains and pipes provided by persons other than Scottish Water

31 Laying of water mains and communication pipes by persons other than
Scottish Water

After section 23 of the 1980 Act insert—

“23A Laying of mains and communication pipes by persons other than
Scottish Water

(1) Without prejudice to sections 23 and 24 (including any power under those
sections to authorise the laying of mains or communication pipes on its behalf),
Scottish Water may authorise a person to lay a main or communication pipe
which is to connect with a main vested in it—

(a) in, under or over any road or under any cellar or vault below any road,
or

(b) in, on or over any land which does not form part of a road and is not
land as respects which that person is owner, lessee or occupier.

(2) Where Scottish Water gives an authorisation to any person under subsection (1)
in relation to a main, subsections (1) to (2) of section 23, so far as relating to the
laying of a main shall apply in respect of that person as they apply in respect
of Scottish Water.

(3) Where—
(a) amain or communication pipe (not being a main pipe or laid by or on
behalf of Scottish Water) is laid by any person, and
(b) the main or pipe connects with a main vested in Scottish Water,

the main or, as the case may be, the communication pipe shall vest in Scottish
Water.

(4) Notwithstanding subsection (3), Scottish Water may, before the completion of
a main or communication pipe to which that subsection applies, determine that
the main or pipe, or any part of it, shall vest in the person who laid it and that
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that person shall have sole responsibility for its management, maintenance and
renewal.

(5) Scottish Water shall give notice of a determination under subsection (4) to the
person who laid the main or communication pipe.

(6) Where—
(a) amain or communication pipe (not being a main or pipe laid by or on
behalf of Scottish Water) is laid by any person, and

(b) the main or pipe does not connect with a main vested in Scottish Water,

the main or, as the case may be, the communication pipe shall vest in the person
who laid it, who shall have sole responsibility for its management, maintenance
and renewal.

(7) Notwithstanding subsections (4) and (6), Scottish Water may at any time enter
into an agreement under which the main or communication pipe in question,
or any part of it, shall vest in it.

(8) An agreement under subsection (7) relating to a main or communication pipe
to which subsection (3) applies—
(a) 1is subject to—

(1) the condition that the main or pipe shall vest in Scottish Water
only if it complies with the construction standards specified by
virtue of section 23B, so far as applicable,

(i1) such further conditions as Scottish Water may require to be
included in the agreement by virtue of section 23C, and

(b) shall not take effect until the person who laid the main or pipe
provides such security as Scottish Water may reasonably require for
the performance of that person’s obligations under the agreement by
virtue of paragraph (a)(ii).

23B Construction standards for mains and communication pipes to vest
in Scottish Water

(1) In relation to a main or communication pipe to which subsection (3) of
section 23A applies, the construction standards referred to in subsection (8)
(a)(i) of that section are such standards as the Scottish Ministers may, by
regulations, specify.

(2) The standards which may be specified in regulations under subsection (1)
include standards specified in or under other enactments.

(3) Regulations under subsection (1) may make different provision in relation to
different cases or descriptions of case.

(4) Before making regulations under subsection (1) the Scottish Ministers must
consult—

(a) Scottish Water, and
(b) such other persons as they consider appropriate.
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23C Vesting conditions for mains and communication pipes

(1) For the purposes of subsection (8)(a)(ii) of section 23A, Scottish Water may
require the inclusion in an agreement under subsection (7) of that section of
conditions (“vesting conditions”) as to—

(a) any sum to be paid by Scottish Water to the person who laid the main
or communication pipe in respect of its laying,

(b) the liability of that person to pay Scottish Water sums in respect of
Scottish Water’s costs in relation to the main or pipe, including in
particular the costs of—

(1) maintaining, repairing and renewing the main or pipe and
such water mains, communication pipes and other waterworks
constructed, and work carried out, as are mentioned in sub-
paragraph (iii),

(i1) connecting the main or pipe to a main vested in Scottish Water,

(iii) constructing such water mains, communication pipes and other
waterworks, and carrying out such other work, as Scottish
Water considers necessary in consequence of the connection.

(2) The Scottish Ministers may by regulations make provision as to—

(a) the provisions to be included, by virtue of subsection (1) of this section,
as vesting conditions in an agreement under section 23A(7),

(b) cases in relation to which subsection (1) of this section does not apply,
or applies with modifications.

(3) Regulations under subsection (2) may, in particular, make provision—

(a) for determining the sum (if any) to be paid by Scottish Water by virtue
of subsection (1)(a),

(b) for determining the liability, by virtue of subsection (1)(b), of the
person who laid the main or communication pipe by reference to such
matters, criteria and methods of calculation as the regulations may
specify,

(c) asto when sums due under the vesting conditions are payable,

(d) as to the security which Scottish Water is entitled to require under
section 23A(8)(b).

(4) Regulations under subsection (2) may make different provision in relation to
different descriptions of person and different cases or descriptions of case.”

Commencement Information
I31 S.31in force at 10.7.2008 by S.S.1. 2008/269, art. 2(b)

Vesting of waterworks and mains

32 Vesting in Scottish Water of waterworks and mains

1) In section 21 (power to carry out works) of the 1980 Act—
p 1Ty
(a) the existing provision becomes subsection (1),
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(b) after that subsection insert—

“(2) For the avoidance of doubt, all waterworks constructed in pursuance
of subsection (1) above (whether before or after the commencement
of this subsection) vest in Scottish Water.”

(2) In section 23 (power to lay mains etc.) of that Act, at the end insert—

“(5) For the avoidance of doubt, all mains laid in pursuance of subsection (1) above
(whether laid before or after the commencement of this subsection) vest in
Scottish Water.”

Commencement Information
I32  S. 32 in force at 6.3.2006 by S.S.1. 2006/55, art. 2(b)

Sustainable urban drainage systems

33 Sustainable urban drainage systems

(1) In section 59(1) (interpretation) of the 1968 Act, insert the following definitions in the
appropriate places alphabetically—
“private SUD system” means any SUD system which is not a public SUD
system,
“public SUD system” means any SUD system which is vested in Scottish Water;
“road water” means the run-off of rainwater from any road for the time being
entered in a list of public roads kept by a local roads authority under section 1(1)
of the Roads (Scotland) Act 1984;
“SUD system” means a sustainable urban drainage system;
“sustainable urban drainage system” means a drainage system which—
(a) facilitates attenuation, settlement or treatment of surface water from 2
or more premises (whether or not together with road water), and
(b) includes one or more of the following: inlet structures, outlet structures,
swales, constructed wetlands, ponds, filter trenches, attenuation
tanks and detention basins (together with any associated pipes and
equipment);”.

(2) Schedule 3 makes modifications of the 1968 Act and the Water Industry (Scotland)
Act 2002 (asp 3) in relation to sustainable urban drainage systems.
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34

Supplementary

Modifications of Part III of the 1980 Act

Schedule 4 makes modifications of Part III of the 1980 Act which are minor or
consequential on this Part.

Commencement Information
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S. 34 in force at 10.7.2008 for specified purposes by S.S.1. 2008/269, art. 2(c)

PART 3

GENERAL

Crown application
(1) Part 1 and this Part bind the Crown.

(2) The amendments and repeals made by Part 2 bind the Crown to the extent that the
enactments amended or repealed bind the Crown.

(3) Subsection (1) does not require subordinate legislation made under this Act to bind
the Crown.

(4) No contravention by the Crown of any provision made by or under this Act makes
the Crown criminally liable; but the Court of Session may, on the application of any
public body or office-holder having responsibility for enforcing that provision, declare
unlawful any act or omission of the Crown which constitutes such a contravention.

(5) Despite subsection (4), any provision made by or under this Act applies to persons in
the public service of the Crown as it applies to other persons.

Orders and regulations

(1) Any power of the Scottish Ministers to make orders or regulations under this Act is
exercisable by statutory instrument.

(2) Any such power includes power to make—
(a) suchincidental, supplemental, consequential, transitional, transitory or saving
provision as the Scottish Ministers think necessary or expedient,

(b) provision for the delegation of functions,
(c) different provision for different purposes and different areas.

(3) An order under ... 37, and regulations under section 8, 20, 22 or 23, may modify
any enactment, instrument or document.

(4) A statutory instrument containing an order or regulations under—
(a) anyofsections2,5t07,9, 10 and (except where subsection (6) applies) 37, or
(b) paragraph 20(4) of schedule 2,

is subject to annulment in pursuance of a resolution of the Parliament.
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(5) A statutory instrument containing regulations under section 8, 19, 20, 22 or 23, if
made without a draft having been laid before, and approved by a resolution of, the
Parliament is subject to annulment in pursuance of a resolution of the Parliament.

(6) No—
(a) order under section 4 "'%...,
(b) regulations under section 25,
(c) order under section 37 or regulations under section 8, 20, 22 or 23 containing
provisions which add to, replace or omit any part of the text of an Act,

is or are to be made unless a draft of the statutory instrument containing the order or
regulations has been laid before, and approved by a resolution of, the Parliament.

Textual Amendments
F17 Words in s. 36(3) repealed (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), Sch.;
S.S.1. 2007/130, art. 2(2), Sch.
F18 Words in s. 36(6)(a) repealed (1.4.2007) by Planning etc. (Scotland) Act 2006 (asp 17), s. 59(2), Sch.;
S.S.1. 2007/130, art. 2(2), Sch.

37 Ancillary provision

The Scottish Ministers may by order make such incidental, supplemental,
consequential, transitional, transitory or saving provision as they consider necessary
or expedient for the purposes or in consequence of this Act.

38 Commencement and short title

(1) The provisions of this Act, other than this Part, come into force on such day as the
Scottish Ministers may by order appoint.

(2) This Act may be cited as the Water Environment and Water Services (Scotland) Act
2003.
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