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Commentary on Sections

Part 5: Entails

Section 50: Disentailment on appointed day

172. This section abolishes entails which were at one time commonly used to keep lands
in the same family for generations. A feudal grant of land would be made in such
a way that the succession to it was strictly regulated and protected. For example, a
deed might provide that on the death of the owner the land was to pass to his eldest
son or other male heir and so on for subsequent owners. At any one time there would
be an heir in possession and an heir apparent who could expect to succeed to the
lands on surviving the heir in possession. The stipulated line of succession would be
secured by provisions whereby any attempt by the heir in possession to interfere with
the succession or to reduce the extent or value of the estate (for example, by selling or
feuing or burdening the property) resulted in the lands passing immediately to the next
heir. The disadvantages of tying up land by strict entails quickly became apparent and
a succession of statutes was passed to increase the powers of the heir in possession to
deal with the land. Finally, the Entail (Scotland) Act 1914 prohibited the creation of
new entails after 10 August 1914. The Scottish Law Commission think that there are
few, if any, entails still in existence but there are 20 statutes still in force to deal with
an area of law which has become obsolete.

173. Subsection (1) provides for the automatic disentailing of land on the appointed date of
abolition.

174. Subsection (2) provides that the effect of automatic disentailing is to be the same as the
effect of a duly recorded instrument of disentail. This means that the destination and
the titles will remain in force as a special destination, until altered, but the restrictions
on the freedom of the owner of the property to deal with it as his own property will fall
away. Accordingly the owner can sell the property or alter the succession to it.
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