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Mae'r nodiadau hyn yn cyfeirio at Ddeddf Ombwdsmon Gwasanaethau Cyhoeddus (Cymru) 2019 (dccc 3)

a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

DEDDF OMBWDSMON GWASANAETHAU
CYHOEDDUS (CYMRU) 2019

NODIADAU ESBONIADOL

RHAGARWEINIAD

1.

Mae'r nodiadau esboniadol hyn yn ymwneud & Deddf Ombwdsmon Gwasanaethau
Cyhoeddus (Cymru) 2019 a gafodd ei phasio gan Gynulliad Cenedlaethol Cymru ar
20 Mawrth 2019 ac a gafodd Gydsyniad Brenhinol ar 22 Mai 2019. Fe'u paratowyd gan
Lywodraeth Cymru ar ran Llyr Gruffydd AC, yr Aelod sy'n gyfrifol am y Ddeddf, er
mwyn cynorthwyo’r sawl sy’n darllen y Ddeddf; nid ydynt yn rhan o'r Ddeddf.

2. Mae angen darllen y nodiadau esboniadol ar y cyd a'r Ddeddf. Nid ydynt, ac ni
fwriedir iddynt fod, yn ddisgrifiad cynhwysfawr o'r Ddeddf. Felly os yw'n
ymddangos nad oes angen rhoi esboniad neu sylw ychwanegol ar adran neu ran o
adran, ni wneir hynny.

RHAN 1

Adran 1 - Trosolwg

3.

Mae'r adran hon yn rhoi crynodeb sylfaenol o’r Ddeddf.

RHAN 2
Adran 2: Ombwdsmon Gwasanaethau Cyhoeddus Cymru

4.

Mae'r adran hon yn darparu ar gyfer parhad swydd yr Ombwdsmon. Mae'r adran hon
hefyd yn cyflwyno Atodlen 1.

Atodlen 1

5.

Yn gyffredinol, mae'r Atodlen yn gwneud darpariaeth ynglyn a swydd yr
Ombwdsmon, gan gynnwys pwer yr Ombwdsmon i benodi staff a chynghorwyr
arbenigol ac i ddirprwyo swyddogaethau; gofynion o ran adroddiadau blynyddol ac
eithriadol ac amcangyfrifon o incwm a gwariant swyddfa a chyfrifon yr Ombwdsmon,
prosesau archwilio ac archwiliadau gwerth am arian i'r modd y defnyddir adnoddau
swyddfa'r Ombwdsmon.

Mae paragraffau 1 i 3 yn gwneud darpariaeth ynghylch penodiad, statws a thymor
swydd yr Ombwdsmon.

Mae paragraff 4 yn gwneud darpariaeth ar gyfer penodi Ombwdsmon dros dro pan
fo swydd yr Ombwdsmon yn wag. Mae is-baragraff (7) yn darparu bod Ombwdsmon
dros dro, yn gyffredinol, i gael ei ystyried yn Ombwdsmon yn ystod y cyfnod y mae
yny swydd honno. O ganlyniad, mae Ombwdsmon dros dro yn gallu, er enghraifft,
arfer holl bwerau'r Ombwdsmon o ran cael gwybodaeth a thystiolaeth a chyflwyno
dogfennau o dan adrannau 18, 19 a 20.



These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

PUBLIC SERVICES OMBUDSMAN (WALES) ACT

2019

EXPLANATORY NOTES

INTRODUCTION

1.

These explanatory notes relate to the Public Services Ombudsman (Wales) Act 2019
which was passed by the National Assembly for Wales on 20 March 2019 and
received Royal Assent on 22 May 2019. They have been prepared by the Welsh
Government on behalf of Llyr Gruffydd AM, the Member in Charge of the Act, to
assist the reader of the Act; they do not form part of the Act.

2. These explanatory notes need to be read in conjunction with the Act. They are not,
and are not meant to be, a comprehensive description of the Act. So where a section
or part of a section does not seem to require any explanation or comment, none is
given.

PART 1

Section 1 - Overview

3.

This section sets out a basic overview of the Act.

PART 2
Section 2 - The Public Services Ombudsman for Wales

4.

This section provides for the continuation of the office of the Ombudsman. This
section also introduces Schedule 1.

Schedule 1

5.

Generally, the Schedule makes provision with regard to the office of the
Ombudsman, including the Ombudsman’s power to appoint staff and expert
advisers and to delegate functions; requirements in relation to annual and
extraordinary reports and estimates of the income and expenditure of the
Ombudsman’s office and accounts, audit and value for money examinations into the
use of the resources of the Ombudsman’s office.

Paragraphs 1 to 3 make provision as to the appointment, status and term of office of
the Ombudsman.

Paragraph 4 makes provision for the appointment of an acting Ombudsman where
the office of the Ombudsman becomes vacant. Sub-paragraph (7) provides that,
generally, an acting Ombudsman is to be regarded as the Ombudsman during the
period for which the acting Ombudsman holds office. Consequently, an acting
Ombudsman is able, for example, to exercise the Ombudsman’s full range of powers
with regard to the obtaining of information, evidence and the production of
documents under sections 18, 19 and 20.
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8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

Mae paragraff 5 yn ei gwneud yn ofynnol i'r Cynulliad benderfynu ar y telerau sy'n
gymwys i benodiad yr Ombwdsmon neu Ombwdsmon dros dro.

Mae paragraffau 6, 7, 8 a 9 yn gwneud darpariaeth mewn cysylltiad ag:

a) y personau sydd wedi'u hanghymhwyso rhag bod yn Ombwdsmon (neu'n
Ombwdsmon dros dro),

b) y swyddi ac ati y mae'r Ombwdsmon (neu'r Ombwdsmon dros dro) wedi ei
anghymhwyso rhag eu dal tra bydd yn y swydd, ac

¢) yswyddi ac ati y mae person sydd wedi peidio & bod yn Ombwdsmon (neu'n
Ombwdsmon dros dro) wedi ei anghymhwyso rhag eu dal am gyfnod o dair
blynedd o'r adeg y mae'r person hwnnw'n peidio a dal y swydd, oni bai bod
pwyllgor Cynulliad yn cymeradwyo fel arall.

Yn ogystal, mae adran 16 o Ddeddf Llywodraeth Cymru 2006 yn darparu bod yr
Ombwdsmon wedi'i anghymhwyso rhag bod yn aelod o'r Cynulliad.

Mae paragraff 10 yn gwneud darpariaeth mewn cysylltiad a4 chydnabyddiaeth
ariannol i'r Ombwdsmon (neu'r Ombwdsmon dros dro).

Mae paragraff 11 yn ei gwneud yn ofynnol bod unrhyw symiau y mae'n rhaid i'r
Ombwdsmon eu talu o ganlyniad i dorri dyletswydd gael eu codi ar Gronfa Gyfunol
Cymru. Mae hefyd yn galluogi't Ombwdsmon i gadw ffioedd a chostau penodol y
byddai'n rhaid eu talu fel arall i Gronfa Gyfunol Cymru. (Am ddarpariaeth bellach
ynghylch Cronfa Gyfunol Cymru, gweler Rhan 5 o Ddeddf Llywodraeth Cymru 2006.)

Mae paragraff 12 yn gwneud darpariaeth i'r Ombwdsmon benodi'r cyfryw staff sy'n
angenrheidiol ym marn yr Ombwdsmon, yn unol &'r telerau a'r amodau a benderfynir.
Nid yw aelodau o staff yr Ombwdsmon yn weision sifil.

Mae paragraff 13 yn galluogi'r Ombwdsmon i geisio cyngor (boed am dal ai peidio)
yn 0l yr hyn sy’n briodol ym marn yr Ombwdsmon mewn cysylltiad & chyflawni
swyddogaethau'r Ombwdsmon.

Mae paragraff 14 yn darparu y caiff yr Ombwdsmon awdurdodi person i gyflawni
swyddogaethau’r Ombwdsmon ar ran yr Ombwdsmon. Fodd bynnag, ni chaiff yr
Ombwdsmon wneud trefniadau gyda Gweinidogion Cymru, Prif Weinidog Cymru
na’r Cwnsler Cyffredinol o dan y Ddeddf hon nac fel arall, i'r naill arfer
swyddogaethau'r llall nac i'r naill ddarparu rhai gwasanaethau penodol i'r 1lall.

Mae paragraff 15 yn gwneud darpariaeth ar gyfer adroddiadau blynyddol ac
eithriadol gan yr Ombwdsmon.

Mae paragraff 16 yn gwneud darpariaeth bod yn rhaid i'r Ombwdsmon, ym mhob
blwyddyn ariannol, baratoi amcangyfrif o incwm a threuliau swyddfa'r Ombwdsmon
i gael ei ystyried gan y pwyllgor Cynulliad priodol. Yna, rhaid i'r pwyllgor osod yr
amcangyfrif, gydag addasiadau neu hebddynt, gerbron y Cynulliad.



8.
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16.

17.

These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

Paragraph 5 requires the Assembly to decide the terms that apply to the appointment
of the Ombudsman or an acting Ombudsman.

Paragraphs 6, 7, 8 and 9 make provision with regard to:

a) the persons who are disqualified from being the Ombudsman (or acting
Ombudsman),

b) the offices etc. which the Ombudsman (or acting Ombudsman) is disqualified
from holding whilst in office, and

c) the offices etc. which a person who has ceased to be the Ombudsman (or
acting Ombudsman) is disqualified from holding for the period of three years
from the time at which that person ceased to hold office, unless the Assembly
approves otherwise.

In addition, the Ombudsman is disqualified from being a member of the Assembly
by section 16 of the Government of Wales Act 2006

Paragraph 10 makes provision with regard to the remuneration of the Ombudsman
(or acting Ombudsman as the case may be).

Paragraph 11 requires any sums which the Ombudsman must pay as a result of a
breach of duty to be charged on the Welsh Consolidated Fund. It also enables the
Ombudsman to retain certain fees and costs that would otherwise have to be paid
into the Welsh Consolidated Fund. (For further provision about the Welsh
Consolidated Fund, see Part 5 of the Government of Wales Act 2006.)

Paragraph 121 makes provision for the Ombudsman to appoint such staff on such
terms and conditions as the Ombudsman considers necessary. Members of the
Ombudsman’s staff are not civil servants.

Paragraph 132 enables the Ombudsman to obtain such advice (whether on payment
or not) as the Ombudsman considers appropriate to assist in the discharge of the
Ombudsman’s functions.

Paragraph 143 provides that the Ombudsman may authorise any person to discharge
the Ombudsman’s functions on behalf of the Ombudsman. However, the
Ombudsman cannot make arrangements, under this Act or otherwise, with the
Welsh Ministers, the First Minister or the Counsel General for the exercise by one of
the other’s functions or for the provision of certain specified services by one to the
other.

Paragraph 154 makes provision for annual and extraordinary reports by the
Ombudsman.

Paragraph 165 makes provision so that in each financial year the Ombudsman must
prepare an estimate of the income and expenses of the Ombudsman’s office which
must then be considered by the appropriate Assembly committee. The committee
must then lay the estimate, with or without modifications, before the Assembly.
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18.

19.

20.

a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

Mae paragraffau 17, 18, 19 and 20 yn gwneud darpariaeth ynglyn a'r cyfrifon y mae'n
ofynnol it Ombwdsmon eu cadw, y broses o archwilio'r cyfrifon hynny gan
Archwilydd Cyffredinol Cymru, trefniadau swyddogion cyfrifyddu ar gyfer
swyddfa'r Ombwdsmon, ac archwiliadau gan Archwilydd Cyffredinol Cymru mewn
cysylltiad & pha mor ddarbodus, effeithlon ac effeithiol y mae'r Ombwdsmon wedi
defnyddio adnoddau ei swyddfa.

Mae paragraff 21 yn darparu pwerau i'r Ombwdsmon wneud pethau sy’n atodol i
swyddogaethau'r Ombwdsmon. Er enghraifft, mae’n rhoi pwer i'r Ombwdsmon
wneud pethau fel prydlesu swyddfeydd a cherbydau er mwyn ei gwneud yn haws
cyflawni swyddogaethau'r Ombwdsmon.

Mae paragraff 22 yn egluro y bydd y sawl sy'n Ombwdsmon y diwrnod cyn i'r Ddeddf
hon gael ei phasio yn parhau i fod yn Ombwdsmon ar 61 i'r Ddeddf gael ei phasio (ac
na fydd toriad yn nhymor y swydd o saith mlynedd).

RHAN 3
Adran 3 - Pwer i ymchwilio i gwynion

21.

22.

23.

24.

25.

26.

Yn rhinwedd adran 3(1) caiff yr Ombwdsmon ymchwilio i gWwyn yn ymwneud a
mater:

a) os yw'r gwyn wedi’i gwneud yn briodol neu wedi'i hatgyfeirio’n briodol at yr
Ombwdsmon, a
b) os oes gan yr Ombwdsmon hawl i ymchwilio i'r mater hwnnw.

Mae adrannau 11 i 16 yn rhestru'r materion y mae gan yr Ombwdsmon hawl i
ymchwilio iddynt.

Mae adran 3(2) yn pennu’r gofynion y mae’'n rhaid eu bodloni er mwyn i gWwyn gael
ei gwneud yn briodol i'r Ombwdsmon. Mae adran 3(3) yn pennu’r gofynion y mae’n
rhaid eu bodloni er mwyn i gwyn gael ei hatgyfeirio’n briodol i'r Ombwdsmon.

Mae adran 3(4) yn galluogi'r Ombwdsmon i ymchwilio i gWwyn, hyd yn oed os nad
yw’r gofynion hynny wedi eu bodloni, cyhyd ag y mae’n fater y mae gan yr
Ombwdsmon hawl i ymchwilio iddo o dan adrannau 111 16, ac os yw’r Ombwdsmon
o’r farn ei bod yn rhesymol gwneud hynny.

Mae adran 3(5) a (6) yn rhoi disgresiwn eang i'r Ombwdsmon benderfynu pa un a yw
am gychwyn ymchwiliad, parhau ag ymchwiliad neu ddod ag ymchwiliad i ben.

Mae adran 3(7) yn ei gwneud yn eglur y caiff yr Ombwdsmon gychwyn neu barhau
ag ymchwiliad i gwyn hyd yn oed os yw'r gWwyn wedi'i thynnu'n 6l. Mae hyn yn
cynnwys y sefyllfa, er enghraifft, pan fo cwyn wedi ei gwneud mewn cysylltiad a
chamau gweithredu awdurdod rhestredig sy'n effeithio ar fwy nag un person, ond
pan mai'r gwyn sydd wedi'i thynnu'n 6l oedd y gwyn 'arweiniol'. Mewn achosion o'r
fath, os yw'r gwyn 'arweiniol' wedi cael ei thynnu'n 61, mater i'r Ombwdsmon fydd
cychwyn ymchwiliad neu barhau ag ymchwiliad fel y gwél yr Ombwdsmon yn dda
(yn ddarostyngedig i'r cyfyngiad yn adran 8(5)(a)).



18.

19.

20.

These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

Paragraphs 17, 18, 19 and 20 make provision with regard to the accounts that the
Ombudsman is required to keep, the audit of those accounts by the Auditor General
for Wales, the accounting officer arrangements for the Ombudsman’s office, and
examinations by the Auditor General for Wales in relation to the economy, efficiency
and effectiveness with which the Ombudsman has used the resources of the
Ombudsman’s office.

Paragraph 21 provides the Ombudsman with powers to do things that are
supplementary to the carrying out of the Ombudsman’s functions. For example, it
gives the Ombudsman power to do things like lease offices and vehicles in order to
facilitate the discharge of the Ombudsman’s functions.

Paragraph 22 clarifies that the person who is the Ombudsman the day before this Act
is passed continues to be the Ombudsman after this Act is passed (and that there is
no break in the 7 year term of appointment).

PART 3
Section 3 - Power to investigate complaints

21.

22.

23.

24.

25.

26.

By virtue of section 3(1) the Ombudsman may investigate a complaint relating to a
matter if:

a) the complaint has been duly made or referred to the Ombudsman, and
b) the Ombudsman is entitled to investigate that matter.

Sections 11 to 16 set out the matters that the Ombudsman is entitled to investigate.

Section 3(2) sets out the requirements which must be met in order for a complaint to
be duly made to the Ombudsman. Section 3(3) sets out the requirements which must
be met in order for a complaint to be duly referred to the Ombudsman.

Section 3(4) enables the Ombudsman to investigate a complaint, even if those
requirements have not been met, as long as it is a matter the Ombudsman is entitled
to investigate under sections 11 to 16 and the Ombudsman considers it reasonable to
do so.

Section 3(5) and (6) provide the Ombudsman with a wide discretion as to whether to
begin, continue or discontinue an investigation.

Section 3(7) makes it clear that the Ombudsman may begin or continue an
investigation even if the complaint has been withdrawn. This covers the situation, for
example, where a complaint has been made in relation to a listed authority’s action
which affects more than one person but where the complaint that has been
withdrawn was put forward as the ‘lead” complaint. In such cases, where the ‘lead’
complaint has been withdrawn, it will be open to the Ombudsman to begin or to
continue an investigation as the Ombudsman sees fit (subject to the restriction in
section 8(5)(a).
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Adran 4 - Pwer i ymchwilio ar ei liwt ei hun

27.

28.

29.

30.

Mae'r pwer hwn yn caniatdu i'r Ombwdsmon ymchwilio i fater pa un a yw wedi cael
cwyn ai peidio. Felly, mae'n caniatdu i'r Ombwdsmon gychwyn ymchwiliad.

Mae hyn yn cael effaith sylweddol ar y modd y dehonglir y Ddeddf - pan gaiff y gair
"ymchwiliad" ei ddefnyddio yn Rhan 3, gall olygu naill ai ymchwiliad o dan adran 3
neu ymchwiliad o dan adran 4. Er enghraifft, mae adran 19 yn gymwys "mewn
perthynas ag ymchwiliadau a gynhelir o dan y Rhan hon". Felly, mae adran 19 yn
gymwys o ran ymchwiliad i gWyn o dan adran 3 yn ogystal ag ymchwiliad ar ei liwt
ei hun o dan adran 4.

Yn yr un modd a'r pwer o dan adran 3, dim ond i ymchwilio i faterion y mae gan yr
Ombwdsmon hawl i ymchwilio iddynt o dan Ran 3 y caniateir defnyddio'r pwer yn
adran 4. Mae adrannau 11 i 16 yn nodi'r materion y caniateir ymchwilio iddynt.

Mae adran 4(2) yn nodir gofynion y mae'n rhaid eu bodloni cyn y caiff yr
Ombwdsmon gynnal ymchwiliad ar ei liwt ei hun. Y gofynion yw:

a) bod yn rhaid i'r Ombwdsmon roi sylw i fudd y cyhoedd wrth gychwyn
ymchwiliad ar ei liwt ei hun;

b) bod yn rhaid i'r Ombwdsmon fod ag amheuaeth resymol fod camweinyddu
systemig, neu amheuaeth resymol fod anghyfiawnder systemig wedi ei
ddioddef o ganlyniad i arfer barn broffesiynol mewn cysylltiad a darparu gofal
cymdeithasol neu iechyd;

c¢) bod yn rhaid it Ombwdsmon ymgynghori &'r cyfryw bersonau y mae’r
Ombwdsmon o'r farn ei bod yn briodol ymgynghori a hwy; a

d) bod yn rhaid i'r Ombwdsmon roi sylw i'r meini prawf ar gyfer ymchwiliadau
ar ei liwt ei hun a gyhoeddir o dan adran 5.

Adran 5 - Meini prawf ar gyfer ymchwilio ar ei liwt ei hun

31.

32.

33.

Rhaid i'r Ombwdsmon gyhoeddi’r meini prawf a gaiff eu defnyddio gan yr
Ombwdsmon wrth benderfynu a ddylai gynnal ymchwiliad ar ei liwt ei hun ai peidio.

Cyn cyhoeddi'r meini prawf, rhaid i'r Ombwdsmon osod drafft o'r meini prawf
gerbron y Cynulliad. Bydd y drafft o'r meini prawf yn destun gweithdrefn
penderfyniad negyddol. Golyga hyn bod gan y Cynulliad 40 diwrnod i wrthwynebu'r
meini prawf. Os na fydd y Cynulliad yn gwrthwynebu o fewn y 40 diwrnod hwnnw,
rhaid i'r Ombwdsmon gyhoeddi'r meini prawf ar ffurf y drafft a osodwyd gerbron y
Cynulliad. Os bydd y Cynulliad yn penderfynu peidio & chymeradwyo’r meini prawf
drafft, rhaid i'r Ombwdsmon beidio & chyhoeddi’r meini prawf ar ffurf drafft. Yn
hytrach, caiff osod meini prawf drafft newydd gerbron y Cynulliad.

Pan fydd y meini prawf wedi cael eu cyhoeddi, caiff yr Ombwdsmon ddiwygio ac
ailgyhoeddi'r meini prawf. Ond os bydd diwygiad yn gwneud newidiadau sylweddol
i'r meini prawf, yna rhaid i'r diwygiad drafft gael ei osod gerbron y Cynulliad a bydd
y weithdrefn penderfyniad negyddol yn gymwys i'r diwygiad yn yr un modd ag yr
oedd yn gymwys i'r meini prawf cychwynnol.



These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

Section 4 - Power to investigate on own initiative

27.

28.

29.

30.

This power allows the Ombudsman to investigate a matter whether the Ombudsman
has received a complaint or not, so it allows the Ombudsman to initiate an
investigation.

This has a significant effect on the interpretation of the Act - when the word
“investigation” is used in Part 3, it can mean either an investigation under section 3
or an investigation under section 4. For example, section 19 applies “in relation to an
investigation conducted under this Part”. Therefore, section 19 applies in relation to
an investigation of a complaint under section 3 and an own initiative investigation
under section 4.

Like the power under section 3, the power in section 4 can only be used to investigate
matters the Ombudsman is entitled to investigate under Part 3. Sections 11 to 16 set
out the matters which may be investigated.

Section 4(2) sets out requirements that must be met before the Ombudsman can
begin an own initiative investigation. The requirements are:

a) the Ombudsman must have regard to whether it is in the public interest to
begin an own initiative investigation;

b) the Ombudsman must have a reasonable suspicion that there is systemic
maladministration or a reasonable suspicion that systemic injustice has been
sustained as a result of the exercise of professional judgement in connection
with the provision of health or social care;

c¢) the Ombudsman must consult such persons the Ombudsman thinks
appropriate; and

d) the Ombudsman must have regard to the own initiative criteria published
under section 5.

Section 5 - Criteria for own initiative investigations

31.

32.

33.

The Ombudsman must publish the criteria that be used by the Ombudsman when
deciding whether to carry out an own initiative investigation.

Before publishing the criteria, the Ombudsman must lay a draft of the criteria before
the Assembly. The draft criteria will be subject to a negative resolution procedure.
This means that the Assembly has 40 days to object to the criteria. If the Assembly
does not object within those 40 days, the Ombudsman must publish the criteria in the
form of the draft laid before the Assembly. If the Assembly resolves not to approve
the draft criteria, the Ombudsman must not publish the criteria in the form of the
draft, but the Ombudsman may instead lay new draft criteria before the Assembly.

Once the criteria have been published the Ombudsman can revise and republish the
criteria. But if a revision makes any material changes to the criteria, then the draft
revision must be laid before the Assembly and negative resolution procedure will
apply to the revision as it applied to the initial criteria
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34. Caiff Gweinidogion Cymru wneud rheoliadau i ddiwygio’r meini prawf a gyhoeddir
gan yr Ombwdsmon. Mae rheoliadau o'r fath yn dilyn gweithdrefn penderfyniad
cadarnhaol. Golyga hyn bod yn rhaid i'r Cynulliad gymeradwyo'r rheoliadau - os nad
yw'r Cynulliad yn cymeradwyo'r rheoliadau, yna ni fyddant yn dod i rym. Ond os
yw'r Cynulliad yn cymeradwyo'r rheoliadau, rhaid i'r Ombwdsmon ailgyhoeddi’'r
meini prawf i adlewyrchu'r newidiadau a wneir gan y rheoliadau.

35. Rhaid i'r Ombwdsmon a Gweinidogion Cymru ymgynghori cyn cynnig meini prawf
(neu cyn cynnig newidiadau sylweddol i feini prawf) o dan yr adran hon.

Adran 6 - Dulliau amgen o ddatrys materion

36. Mae'r adran hon yn rhoi pwer eang i'r Ombwdsmon gymryd camau i ddatrys
materion heb symud ymlaen at ymchwiliad ffurfiol. Mae'r pwer ar gael i'r
Ombwdsmon ei ddefnyddio yn lle'r pwer i ymchwilio neu yn ychwanegol ato.

Adran 7 - Pwy sy'n cael cwyno
37. Mae adran 7 yn rhestru’r categoriau o bersonau sydd a hawl i wneud cwyn i'r
Ombwdsmon. Y personau hynny yw:

a) aelod o’r cyhoedd sy’n honni neu sydd wedi honni ei fod wedi dioddef
anghyfiawnder neu galedi o ganlyniad i fater y mae gan yr Ombwdsmon hawl
i ymchwilio iddo o dan Ran 3. Disgrifir y person hwn fel “y person a
dramgwyddwyd”.

b) person a awdurdodwyd yn ysgrifenedig gan y person a dramgwyddwyd i
wneud y gWwyn ar ei ran; neu

c) os nad yw’r person a dramgwyddwyd yn gallu awdurdodi’'r cyfryw berson,
person sydd, ym marn yr Ombwdsmon, yn briodol i weithredu ar ran y person
a dramgwyddwyd.

38. Nid unigolion yn unig a gaiff gwyno i'r Ombwdsmon. Mae ystyr ehangach i'r term
“person” (gweler Atodlen 2 i Ddeddf Dehongli 1978). Felly, er enghraifft, gallai
cwmniau neu gyrff corfforaethol eraill gwyno i'r Ombwdsmon ar ran aelod o'r
cyhoedd.

39. Ni chaiff awdurdodau rhestredig sy'n gweithredu yn rhinwedd eu swyddogaeth fel
awdurdodau rhestredig gwyno i'r Ombwdsmon (adran 7(2)).

40. Fodd bynnag, nid yw hyn yn rhwystro rhywun sydd, er enghraifft, yn gyflogai i
awdurdod rhestredig rhag gwneud cwyn, ar yr amod fod y person yn gwneud y gwyn
fel unigolyn.

41. Mae rhestr o'r awdurdodau rhestredig yn Atodlen 3.

42. Mater i'r Ombwdsmon yw penderfynu a oes gan berson hawl i wneud cwyn.

Adran 8 - Gofynion: cwynion a wneir i'r Ombwdsmon

43. Os bydd person yn dymuno gwneud cwyn i'r Ombwdsmon, rhaid i'r gWwyn fodloni
gofynion adran 8(1) (er bod gan yr Ombwdsmon ddisgresiwn o dan adran 3(4) i
ymchwilio i faterion pan nad yw'r gofynion hyn yn cael eu bodloni).



These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

34. The Welsh Ministers may make regulations to amend the criteria published by the
Ombudsman. Such regulations follow an affirmative resolution procedure. This
means the regulations must be approved by the Assembly - if the Assembly does not
approve the regulations then they do not take effect. But if the Assembly does
approve the regulations, the Ombudsman must republish the criteria to reflect the
changes made by the regulations.

35. Both the Ombudsman and the Welsh Ministers must consult before proposing
criteria (or proposing material changes to criteria) under this section.

Section 6 - Alternative resolution of matters

36. This section provides the Ombudsman with a wide power to take steps to resolve
matters without proceeding to a formal investigation. The power is available to the
Ombudsman to use instead of, or in addition to, the power to investigate.

Section 7 - Who can complain
37. Section 7 lists the categories of persons who are entitled to make a complaint to the
Ombudsman. Those persons are:

a) a member of the public who claims, or has claimed to have sustained injustice
or hardship in consequence of the matters the Ombudsman is entitled to
investigate under Part 3. This person is described as the person aggrieved,

b) a person authorised, in writing, by the person aggrieved to make the
complaint on their behalf, or

c) where the person aggrieved cannot give such authorisation, a person the
Ombudsman considers appropriate on behalf of the person aggrieved.

38. It is not only individuals who can complain to the Ombudsman. The term “person”
has a wider meaning (see Schedule 1 to the Interpretation Act 1978). So, for example,
companies or other corporate bodies could complain to the Ombudsman on behalf of
a member of the public

39. Listed authorities acting in their capacity as listed authorities cannot complain to the
Ombudsman (section 7(2)).

40. However, this does not prevent someone who is, for example, an employee of a
listed authority from making a complaint, provided the person is making the
complaint in their personal capacity.

41. Listed authorities are listed in Schedule 3.

42. It is for the Ombudsman to determine whether a person is entitled to make a
complaint.

Section 8 - Requirements: complaints made to the Ombudsman

43. If a person wishes to make a complaint to the Ombudsman, the complaint must
satisfy the requirements of section 8(1) (though the Ombudsman has discretion
under section 3(4) to investigate matters where these requirements are not met).
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44.

45.

46.

a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

Mae adran 8(1) yn darparu bod yn rhaid i'r gwyn fod ar ffurf a bennir gan yr
Ombwdsmon a chynnwys y cyfryw wybodaeth a bennir gan yr Ombwdsmon er
mwyn bodloni gofynion adran 3(2)(b). Hefyd, rhaid i'r gWwyn gael ei gwneud cyn
diwedd y cyfnod o flwyddyn sy'n dechrau ar y diwrnod y cafodd y person a
dramgwyddwyd ei hysbysu gyntaf am y mater sy’n destun'y gwyn. Byddy ffurfa'r
cynnwys yn cael eu pennu mewn canllawiau a gyhoeddir gan yr Ombwdsmon. Felly,
dylai personau sy'n dymuno gwneud cwyn ddarllen y canllawiau hynny, a fydd yn
eu helpu. Mater i'r Ombwdsmon yw penderfynu a yw gofynion is-adran 8(1) wedi eu
bodloni o ran cwyn.

Mae adran 8(4) yn darparu ar gyfer amgylchiadau lle caiff cwyn ei gwneud heblaw yn
ysgrifenedig (er enghraifft, cwyn lafar neu ar ffurf laith Arwyddion Prydain). Mae is-
adrannau (4) i (7) yn pennu gofynion ychwanegol lle caiff cwyn ei gwneud heblaw yn
ysgrifenedig. Mae hyn yn cynnwys egluro wrth yr unigolyn dan sylw oblygiadau
gwneud cwyn yn briodol (h.y. y gallai cwyn sy'n cael ei gwneud yn briodol arwain at
gychwyn ymchwiliad gan yr Ombwdsmon), a chadarnhau a yw'r unigolyn am i'r
gwyn symud ymlaen i fod yn un sy'n cael ei gwneud yn briodol. Os nad yw'r person
yn dymuno i'r gWwyn gael ei thrin yn un sy'n cael ei gwneud yn briodol, ni chaiff yr
Ombwdsmon gychwyn ymchwiliad adran 3 i'r mater (ond os yw'r Ombwdsmon
eisoes wedi cychwyn ymchwiliad i'r mater a bod y person wedi hynny yn tynnu'r
gwyn lafar yn 61, mae gan yr Ombwdsmon ddisgresiwn i benderfynu a ddylai barhau
a'r ymchwiliad ai peidio).

Os yw person wedi cadarnhau nad yw am i gWwyn barhau i gael ei hystyried yn un a
wnaed yn briodol, gall yr Ombwdsmon, serch hynny, barhau i ymchwilio i'r mater o
dan y pwer i ymchwilio ar ei liwt ei hun yn adran 4 ar yr amod bod gofynion yr adran
wedi'u bodloni.

Adran 9 - Gofynion: cwynion a atgyfeirir at yr Ombwdsmon

47.

48.

49.

50.

Mae’r adran hon yn pennu’r gofynion y mae’n rhaid eu bodloni er mwyn i gwyn gael
ei hatgyfeirio’n briodol o fewn ystyr adran 3(3)(b). Mae'n darparu y caiff awdurdod
rhestredig atgyfeirio cwyn at yr Ombwdsmon, ond dim ond os cafodd ei gwneud i'r
awdurdod rhestredig gan berson a fyddai wedi bod & hawl i wneud y gwyn honno'n
uniongyrchol i'r Ombwdsmon yn unol ag adran 7.

Rhaid i'r gwyn fod wedi cael ei gwneud i'r awdurdod o fewn blwyddyn i'r diwrnod y
daeth y person a dramgwyddwyd i wybod gyntaf am y mater y gwneir cwyn amdano.
Rhaid i'r atgyfeiriad gan yr awdurdod rhestredig i'r Ombwdsmon gael ei wneud cyn
diwedd cyfnod o flwyddyn sy'n dechrau ar y diwrnod y gwnaed y gwyn i'r awdurdod
rhestredig.

Yn ogystal, rhaid i'r atgyfeiriad fod ar ba ffurf bynnag, a chynnwys pa wybodaeth
bynnag, y mae'r Ombwdsmon yn ei nodi mewn canllawiau a gyhoeddir o dan adran
9(2). Felly, dylai awdurdodau rhestredig sydd am atgyfeirio cwyn ddarllen y
canllawiau hynny i'w helpu yn hyn o beth.

Dan adran 3(4) mae gan yr Ombwdsmon ddisgresiwn i dderbyn atgyfeiriad hyd yn
oed pan nad yw'r naill neu'r llall o'r terfynau amser (neu'r ddau) wedi eu bodloni, neu
pan nad yw'r atgyfeiriad ar y ffurf sy'n ofynnol neu pan nad yw'r atgyfeiriad yn
cynnwys y wybodaeth ofynnol.



44.

45.

46.

These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

Section 8(1) provides that a complaint must be in a form specified by the
Ombudsman and contain the information specified by the Ombudsman in order to
meet the requirements of section 3(2)(b). The complaint must also be made within 1
year of date when the person aggrieved first had notice of the matter which is the
subject of the complaint. =~ The form and content will be specified in guidance
published by the Ombudsman. Therefore, persons who wish to make a complaint
should read that guidance in order to help them make the complaint. Whether a
complaint meets the requirements of section 8(1) is determined by the Ombudsman.

Section 8(4) provides for circumstances where a complaint is made other than in
writing (for example, a complaint made orally or in British Sign Language).
Subsections (4) to (7) set out additional requirements for a complaint made other
than in writing. This includes explaining to the person what it means for a complaint
to be duly made (i.e. that when a complaint is duly made, it could lead to the
Ombudsman beginning an investigation), and checking with the person whether
they wish the complaint to continue to be one that is duly made. If the person does
not wish the complaint to be treated as one that is duly made the Ombudsman
cannot begin a section 3 investigation into the matter (but if the Ombudsman has
already begun an investigation into the matter and the person subsequently
withdraws the oral complaint, the Ombudsman has discretion as to whether to
continue the investigation).

Where a person has confirmed that they do not wish a complaint to continue to be
treated as duly made the Ombudsman can nonetheless investigate the matter under
the own initiative power in section 4 provided that the requirements of that section
are met.

Section 9 - Requirements: complaints referred to the Ombudsman

47.

48.

49.

50.

This section sets out the requirements that must be met in order for a complaint to be
duly referred within the meaning of section 3(3)(b). It provides that a listed authority
can refer a complaint to the Ombudsman but only if it was made to the listed
authority by a person who would have been entitled to make that complaint directly
to the Ombudsman in accordance with section 7.

The complaint must have been made to the authority within a year from the day that
the person aggrieved first became aware of the matter complained of. The referral by
the listed authority to the Ombudsman must be made before the end of one year
beginning on the day on which the complaint was made to the listed authority.

In addition, the referral must be in whatever form, and contain whatever
information, the Ombudsman specifies in guidance published under section 9(2).
Therefore, listed authorities who wish to refer a complaint should read that guidance
in order to help them refer a complaint.

Under section 3(4) the Ombudsman has discretion to accept a referral even if either
(or both) of the time limits are not met, or the referral is not in the required form or
the referral does not contain the required information.
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Adran 10 - Cofnodion o gwynion

51.

52.

Mae adran 10 yn ei gwneud yn ofynnol i'r Ombwdsmon gadw cofrestr o bob cwyn a
wneir i'r Ombwdsmon neu a atgyfeirir ato y mae gan yr Ombwdsmon hawl i
ymchwilio iddi o dan Ran 3.

Bydd y gofrestr yn cynnwys pob cwyn ysgrifenedig (gan gynnwys cwynion a wnaed
ar ffurf electronig) a phob cwyn a wnaed ar ffurf heblaw yn ysgrifenedig (gan
gynnwys y rhai a wnaed ar lafar).

Adran 11 - Materion y caniateir ymchwilio iddynt

53.

54.

55.

56.

57.

Mae adran 11(1) yn darparu bod gan yr Ombwdsmon, yn amodol ar adrannau 12115,
yr hawl i ymchwilio i'r materion a ganlyn:

a) camweinyddu honedig gan awdurdod rhestredig mewn cysylltiad & 'chamau
gweithredu perthnasol’;

b) methiant honedig mewn 'gwasanaeth perthnasol' a ddarperir gan awdurdod
rhestredig; neu

c¢) methiant honedig gan awdurdod rhestredig i ddarparu 'gwasanaeth
perthnasol'.

Diffinnir 'camau gweithredu perthnasol' yn adran 11(4) a diffinnir 'gwasanaeth
perthnasol' yn adran 11(5). Mae'r diffiniadau wedi'u cynllunio i sicrhau mai dim ond
materion sy'n ymwneud &'r camau a gymerwyd gan awdurdodau rhestredig yn eu
rhinwedd fel cyrff cyhoeddus y caniateir ymchwilio iddynt.

Yn achos awdurdod rhestredig sy'n dod o fewn cwmpas adran 11(4)(e), mae gan yr
Ombwdsmon hawl i ymchwilio i achos honedig o gamweinyddu wrth gyflawni
swyddogaethau gweinyddol yr awdurdod hwnnw. Mae Llywodraeth Cymru yn un
o'r cyfryw awdurdodau, felly mae gan yr Ombwdsmon hawl i ymchwilio i
gamweinyddu honedig ar ran Llywodraeth Cymru wrth gyflawni unrhyw un o'i
swyddogaethau gweinyddol. Fodd bynnag, nid oes gan yr Ombwdsmon hawl i
ymchwilio i unrhyw fethiannau honedig wrth i Lywodraeth Cymru arfer ei
swyddogaethau deddfwriaethol neu farnwrol.

Yn achos person a ychwanegir at Atodlen 3 ("awdurdodau rhestredig") drwy
reoliadau o dan adran 31(2), mae adran 11(4)(d) ac adran 11(5)(d) yn darparu mai dim
ond camau gweithredu y mae person yn eu cymryd neu wasanaeth y mae person yn
ei ddarparu wrth gyflawni swyddogaethau y pennwyd yn y rheoliadau eu bod yn dod
o fewn cylch gwaith yr Ombwdsmon y mae gan yr Ombwdsmon hawl i ymchwilio
iddynt.

Effaith is-adran (7) yw bod swyddogaeth weinyddol a gaiff ei chyflawni gan berson a
benodir gan awdurdod rhestredig i fod yn aelod o staff 'tribiwnlys perthnasol' yn cael
ei thrin fel swyddogaeth weinyddol yr awdurdod rhestredig, ac felly y bydd y
swyddogaeth yn dod o fewn cylch gwaith yr Ombwdsmon. Ystyr 'tribiwnlys
perthnasol', fel y diffinnir yn adran 78(1), yw tribiwnlys a bennir gan reoliadau a wneir
gan Weinidogion Cymru.



These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

Section 10 - Records of complaints

51.

52.

Section 10 requires the Ombudsman to keep a register of all complaints made or
referred to the Ombudsman that the Ombudsman is entitled to investigate under
Part 3.

This register will include all written complaints (including complaints made in
electronic form) and all complaints made other than in writing (including those
made orally).

Section 11 - Matters which may be investigated

53.

54.

55.

56.

57.

Section 11(1) provides that the Ombudsman is entitled (subject to sections 12 to 15) to
investigate:

a) alleged maladministration by a listed authority in connection with ‘relevant
action’;

b) an alleged failure in a ‘relevant service” provided by a listed authority; or

c) an alleged failure by a listed authority to provide a ‘relevant service’.

‘Relevant action’ is defined in section 11(4) and ‘relevant service’ is defined in section
11(5). The definitions are designed to ensure that it is only matters relating to the
actions taken by listed authorities in their public capacity that can be investigated.

In the case of a listed authority that falls within section 11(4)(e), the Ombudsman is
entitled to investigate alleged maladministration in the discharge of that authority’s
administrative functions. The Welsh Government is one such authority, so the
Ombudsman is entitled to investigate alleged maladministration on the Welsh
Government’s part in discharging any of its administrative functions. However, the
Ombudsman is not entitled to investigate any alleged failures in the Welsh
Government's exercise of its legislative or judicial functions.

In the case of a person added to Schedule 3 (“listed authorities”), by regulations
under section 31(2), section 11(4)(d) and section 11(5)(d) provide that the
Ombudsman is only entitled to investigate action which that person takes or a
service which that person provides in the discharge of that person’s functions which
have been specified in the regulations as falling within the Ombudsman’s remit.

The effect of subsection (7) is that where a listed authority appoints a person as a
member of staff of a ‘relevant tribunal’, an administrative function which may be
discharged by that person is treated as being an administrative function of the listed
authority and so will fall within the remit of the Ombudsman. A ‘relevant tribunal’ is
defined in section 78(1) as a tribunal specified by regulations made by the Welsh
Ministers.
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Adran 12 - Eithrio: materion nad ydynt yn ymwneud 4 Chymru

58.

59.

Mae adran 12(1) yn darparu na chaiff yr Ombwdsmon ymchwilio i fater sy'n
ymwneud a'r modd y mae awdurdod rhestredig yn cyflawni ei swyddogaethau
heblaw o ran Cymru. Mae adran 12(2) yn ei gwneud yn glir nad yw'r cyfyngiad hwn
yn gymwys o ran Llywodraeth Cymru, sydd a swyddogaethau penodol sy'n
arferadwy y tu hwnt i Gymru (er enghraifft, swyddogaethau sy'n ymwneud a
physgodfeydd neu’r cyflenwad dwr).

Mae adran 12(3) yn sicthau nad oes unrhyw amheuaeth bod unrhyw un o
swyddogaethau awdurdod rhestredig o ran y Gymraeg neu unrhyw agwedd arall ar
ddiwylliant Cymru i gael ei hystyried fel pe bai'n cael ei chyflawni o ran Cymru ac,
felly, nad yw'n cael ei heithrio o awdurdodaeth yr Ombwdsmon gan adran 12(1).

Adran 13 - Eithrio: rhwymediau eraill

60.

61.

62.

Yn gyffredinol, ni chaiff yr Ombwdsmon ymchwilio i gWwyn am fater os oes gan (neu
os oedd gan) y person a dramgwyddwyd hawl i apelio, neu i gael atgyfeirio neu
adolygu ei achos (fel y'i pennir) neu hawl i rwymedi trwy gyfrwng achos mewn llys
barn (adran 13(1)). Fodd bynnag, os bydd yr Ombwdsmon yn fodlon nad yw'n
rhesymol, yn yr amgylchiadau penodol, ddisgwyl i'r person a dramgwyddwyd arfer
(neu fod wedi arfer) yr hawl honno i apelio, neu i atgyfeiriad, adolygiad neu rwymedi,
nid yw’r eithriad yn 13(1) yn gymwys, ac mae gan yr Ombwdsmon hawl i ymchwilio
i'T gWyn (adran 13(2)).

Mae adran 13(3) yn darparu, yn gyffredinol, na chaiff yr Ombwdsmon ymchwilio i
fater, oni bai bod yr Ombwdsmon yn fodlon:

a) body mater wedi ei ddwyn i sylw’r awdurdod rhestredig y mae’r mater yn
ymwneud ag ef gan y person a dramgwyddwyd neu ar ei ran, a

b) bod yr awdurdod wedi cael cyfle rhesymol i ymchwilio i'r mater ac ymateb
iddo.

Fodd bynnag, mae adran 13(4) yn rhoi disgresiwn i'r Ombwdsmon ymchwilio i fater,
er gwaethaf y ffaith nad yw'r gofynion yn is-adran (3) wedi'u bodloni, os yw'r
Ombwdsmon yn fodlon ei bod yn rhesymol gwneud hynny yn yr amgylchiadau
penodol dan sylw.

Adran 14 - Materion eithriedig eraill

63.

Mae adran 14(1) yn gwahardd yr Ombwdsmon rhag ymchwilio i'r materion sydd
wedi'u heithrio a restrir yn Atodlen 2. Mae adran 14(2) yn caniatdu i Weinidogion
Cymru, drwy reoliadau, ychwanegu at y cofnodion sydd i'w gweld, o bryd i'w gilydd,
yn Atodlen 2, neu ddileu neu newid y cofnodion hynny. Rhaid i'r Cynulliad
ymgynghori 't Ombwdsmon cyn gwneud rheoliadau o'r fath (adran 14(3)).
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Section 12 - Exclusion: matters not relating to Wales

58.

59.

Section 12(1) provides that the Ombudsman cannot investigate a matter relating to
the discharge by a listed authority of its functions otherwise than in relation to
Wales. Section 12(2) makes it clear that this restriction does not apply in relation to
the Welsh Government, which has certain functions which are exercisable beyond
Wales (for example, functions relating to fisheries or water supply).

Section 12(3) puts beyond doubt that any function of a listed authority in relation to
the Welsh language or any other aspect of Welsh culture is to be regarded as being
discharged in relation to Wales and is, therefore, not excluded from the
Ombudsman’s jurisdiction by section 12(1).

Section 13 - Exclusion: other remedies

60.

61.

62.

In general, the Ombudsman cannot investigate a complaint about a matter if the
person aggrieved has (or had) a right of appeal, reference or review (as specified) or
a remedy by way of proceedings in a court of law (section 13(1)). However, if the
Ombudsman is satisfied that, in the particular circumstances, it is not reasonable to
expect the person aggrieved to take up (or to have taken up) that right of appeal,
reference, review or remedy, then the exclusion in 13(1) does not apply and the
Ombudsman is entitled to investigate the complaint (section 13(2)).

Section 13(3) provides that, in general, the Ombudsman may not investigate a matter,
unless the Ombudsman is satisfied that

a) the person aggrieved (or someone acting on that person’s behalf) has brought
the matter to the attention of the listed authority concerned, and

b) the listed authority has been given a reasonable opportunity to investigate
and respond to the complaint.

However, section 13(4) gives the Ombudsman a discretion to investigate a matter,
despite the fact that the requirements in subsection (3) have not been met, if the
Ombudsman is satisfied that it is reasonable to do so in the particular circumstances.

Section 14 - Other excluded matters

63.

Section 14(1) prohibits the Ombudsman from investigating the excluded matters set
out in Schedule 2. Section 14(2) allows the Welsh Ministers, by regulations, to add to,
remove or alter the entries appearing, from time to time, in Schedule 2. Before

making such regulations, the Assembly must consult the Ombudsman (section
14(3)).
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Mae adran 14(5) yn sicrhau nad oes unrhyw amheuaeth y caiff yr Ombwdsmon, er
gwaethaf y materion eithriedig yn Atodlen 2, ymchwilio i'r modd y mae awdurdod
rhestredig wedi gweithredu unrhyw weithdrefn a sefydlwyd i archwilio cwynion neu
i adolygu penderfyniadau. Felly, er enghraifft, ni chaniateir i'r Ombwdsmon
ymchwilio i fater sy'n ymwneud a phenderfynu ynglyn a swm rhent (paragraff 5 o
Atodlen 2). Ond mae adran 14(5) yn sicrhau nad yw hyn yn atal yr Ombwdsmon rhag

ymchwilio it modd y cafodd cwyn ynglyn a phenderfyniad am swm rhent ei
hystyried o dan weithdrefn gwyno awdurdod.

Atodlen 2

65.

Mae'r Atodlen hon yn gwneud darpariaeth ynghylch materion sydd wedi'u heithrio o
awdurdodaeth yr Ombwdsmon.

Adran 15 - Penderfyniadau a wnaed heb gamweinyddu

66.

67.

Mae adran 15(1) yn darparu na chaiff yr Ombwdsmon gwestiynu rhinweddau
unrhyw benderfyniad a wnaed gan awdurdod rhestredig wrth arfer unrhyw
ddisgresiwn, os gwnaed y penderfyniad hwnnw heb gamweinyddu. O ganlyniad, oni
bai bod oedi, rhagfarn, esgeulustod, ysgelerder ac ati ar ran yr awdurdod rhestredig,
ni chaiff yr Ombwdsmon gwestiynu'r penderfyniad hwnnw. Felly, os yw awdurdod
rhestredig wedi gwneud penderfyniad polisi, heb gamweinyddu, gan bwyso a mesur
yr holl faterion perthnasol (gan gynnwys adnoddau, er enghraifft), nid oes gan yr
Ombwdsmon hawl i gwestiynu'r penderfyniad hwnnw.

Mae adran 15(2) yn pennu eithriad i'r rheol yn adran 15(1). Mae'n caniatau i'r
Ombwdsmon gwestiynu rhinweddau penderfyniad a wnaed heb gamweinyddu os
gwnaed y penderfyniad o ganlyniad i arfer barn broffesiynol sy'n ymddangos i'r
Ombwdsmon yn arferadwy mewn cysylltiad & darparu:

a) gofal iechyd, neu
b) gofal cymdeithasol.

Adran 16 - PWer i ymchwilio i wasanaethau eraill sy’n gysylltiedig ag iechyd

68.

69.

Mae adran 16 yn caniatau i'r Ombwdsmon gynnal ymchwiliadau ategol i wasanaethau
sy'n gysylltiedig ag iechyd (h.y. rhai gwasanaethau sy'n gysylltiedig ag iechyd na
ddarperir gan awdurdodau rhestredig), ond dim ond pan fo'r Ombwdsmon hefyd yn
ymchwilio i awdurdod rhestredig.

Mae adran 16(1) yn pennu cwmpas adran 16. Mae adran 16 yn gymwys:

a) pan fo gan yr Ombwdsmon bwer o dan Ran 3 i ymchwilio i gamweinyddu
honedig neu fethiant honedig gan "awdurdod rhestredig perthnasol" (a
ddiffinnir yn adran 16(4) i gynnwys Byrddau Iechyd Lleol,
Ymddiriedolaethau'r GIG, Meddygon Teulu yng Nghymru ac ati) mewn
perthynas a pherson, a

b) pan fo "gwasanaeth sy'n gysylltiedig ag iechyd" nad yw'n wasanaeth
perthnasol (h.y. nad yw'n wasanaeth a ddarperir gan awdurdod rhestredig)
hefyd wedi'i ddarparu i'r person.



64.

These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

Section 14(5) puts beyond doubt that, despite the exclusions in Schedule 2, the
Ombudsman may investigate the operation by a listed authority of any procedure
established to examine complaints or review decisions. So, for example, the
Ombudsman is excluded from investigating a matter that relates to the
determination of the amount of rent (paragraph 5 of Schedule 2). But section 14(5)
ensures that this does not prevent the Ombudsman from investigating the manner in
which a complaint about the determination of rent was considered under an
authority’s complaints procedure.

Schedule 2

65.

This Schedule makes provision as to matters that are excluded from the
Ombudsman’s jurisdiction.

Section 15: Decisions taken without maladministration

66.

67.

Section 15(1) provides that the Ombudsman cannot question the merits of any
decision taken by a listed authority in the exercise of any discretion if that decision
was taken without maladministration. Consequently, unless there has been delay,
bias, neglect, turpitude etc. on the listed authority’s part, the Ombudsman cannot
question that decision. So where a listed authority has, without maladministration,
reached a policy decision in which it has weighed up all relevant matters (including,
for example, resources), the Ombudsman is not entitled to question that decision.

Section 15(2) sets out an exception to the rule in section 15(1). It allows the
Ombudsman to question the merits of a decision taken without maladministration if
the decision is taken in consequence of the exercise of professional judgement which
appears to the Ombudsman to be exercisable in connection with the provision of:

a) health care, or
b) social care.

Section 16 - Power to investigate other health-related services

68.

69.

Section 16 allows the Ombudsman to carry out ancillary investigations into health-
related services (i.e. certain health-related services not provided by listed
authorities), but only where the Ombudsman is also investigating a listed authority.

Section 16(1) sets out the scope of section 16. Section 16 applies where:

a) the Ombudsman has power under Part 3 to investigate alleged
maladministration or alleged failure by a “relevant listed authority” (defined
in section 16(4) to include Local Health Boards, NHS Trusts, GPs in Wales
etc.) in respect of a person, and

b) a “health-related service” which is not a relevant service (i.e. which is not a
service provided by a listed authority) has also been provided to the person.
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70.

71.

72.

73.

74.

a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

Os yw'r Ombwdsmon, yn yr amgylchiadau hynny, o'r farn na ellir ymchwilio i
gamweinyddu honedig neu fethiant honedig yr awdurdod rhestredig yn effeithiol nac
yn gyflawn heb ymchwilio hefyd i'r gwasanaeth sy'n gysylltiedig ag iechyd, yna, o
dan adran 16(2), caiff yr Ombwdsmon ymchwilio i'r gwasanaeth hwnnw sy'n
gysylltiedig ag iechyd fel rhan o'r ymchwiliad i'r awdurdod rhestredig perthnasol.

Er enghraifft, os yw person wedi cael triniaeth feddygol breifat a hefyd wedi cael
triniaeth feddygol gan Fwrdd lechyd Lleol, yna caiff yr Ombwdsmon ymchwilio i'r
driniaeth feddygol breifat os yw o'r farn bod angen gwneud hynny i ymchwilio'n
effeithiol neu'n gyflawn i gamau gweithredu’r Bwrdd Iechyd Lleol.

Mae adran 16(3) yn nodi rhestr o ddarpariaethau lle mae unrhyw gyfeiriad at
“awdurdod rhestredig” i'w ddehongli fel cyfeiriad at y person a ddarparodd y
gwasanaeth sy'n gysylltiedig ag iechyd. Mae hyn yn golygu, er enghraifft, pan fo'n
ofynnol it Ombwdsmon anfon copi o adroddiad ar ymchwiliad i awdurdod
rhestredig, rhaid i'r Ombwdsmon hefyd anfon copi at ddarparwr gwasanaeth sy'n
gysylltiedig ag iechyd (pan fo'’r Ombwdsmon yn ymchwilio i ddarparwr o'r fath o dan
adran 16(2)).

Mae adran 16(4) yn diffinio "gwasanaeth sy'n gysylltiedig ag iechyd" i gynnwys
unrhyw wasanaeth meddygol, deintyddol, offthalmig, nyrsio, bydwreigiaeth a
fferyllol, ynghyd ag unrhyw wasanaeth arall a ddarperir mewn cysylltiad ag iechyd
corfforol neu feddyliol (ond nid yw'n cynnwys aciwbigo, tyllu corff, electrolysis na
thatwio, sydd oll yn cael eu rheoleiddio o dan Ddeddf Iechyd y Cyhoedd (Cymru)
2017). Felly, byddai'r enghraifft uchod o driniaeth feddygol breifat hefyd yn cynnwys
triniaeth ddeintyddol breifat, triniaeth offthalmig breifat ac ati.

Mae Adran 16(4) hefyd yn diffinio "awdurdod rhestredig perthnasol" fel un sy’n
cynnwys Bwrdd Cynghorau Cymuned yng Nghymru, Byrddau Iechyd Lleol,
Cynghorau Iechyd Cymuned ac ati.

Adran 17 - Penderfyniadau i beidio ag ymchwilio neu i roi'r gorau i ymchwiliad

75.

76.

77.

78.

Mae adran 17(1) yn darparu bod yn rhaid i'r Ombwdsmon baratoi datganiad o'r
rhesymau dros unrhyw benderfyniad y mae'r Ombwdsmon yn ei wneud i beidio &
chychwyn ymchwiliad neu i roi'r gorau i ymchwiliad. Gall y sefyllfa hon godi, er
enghraifft, lle mae'r Ombwdsmon yn ymchwilio i fater o dan adran 6 ac felly'n
penderfynu peidio & chynnal ymchwiliad.

(Nid yw'r gofyniad yn adran 17(1) yn gymwys mewn perthynas ag ymchwiliad ar ei
liwt ei hun oni bai bod yr Ombwdsmon wedi ymgynghori & pherson o dan adran
4(2)(c) am yr ymchwiliad hwnnw.)
Dan adran 17(2), rhaid i'r Ombwdsmon anfon copi o'r datganiad o’r rhesymau at:
a) unrhyw berson a wnaeth gwyn i'r Ombwdsmon mewn perthynas &’r mater y
mae’r datganiad yn ymwneud ag ef; a

b) yr awdurdod rhestredig y mae'r mater yn ymwneud ag ef.

Dan adran 17(3), caiff yr Ombwdsmon anfon copi o’r datganiad at unrhyw bersonau
eraill sy’n briodol ym marn yr Ombwdsmon.
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71.

72.

73.

74.

These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

If, in those circumstances, the Ombudsman considers that the alleged
maladministration or alleged failure of the listed authority cannot be investigated
effectively or completely without also investigating the health-related service, then,
under section 16(2), the Ombudsman may investigate that health-related service as
part of the investigation into the relevant listed authority.

For example, if a person has received private medical treatment and the person has
also received medical treatment from a Local Health Board, then the Ombudsman
can investigate the private medical treatment if the Ombudsman thinks that doing so
is necessary to investigate effectively or completely the actions of the Local Health
Board.

Section 16(3) sets out a list of provisions in which any reference to “listed authority”
are to be interpreted as including a reference to the person who provided the health-
related service. This means that, for example, where the Ombudsman is required to
send a copy of an investigation report to a listed authority, the Ombudsman must
also send a copy to a provider of a health-related service (where the Ombudsman
investigates such a provider under section 16(2)).

Section 16(4) defines “health-related service” to include any medical, dental,
ophthalmic, nursing, midwifery and pharmaceutical service, plus any other service
provided in connection with physical or mental health (but excludes acupuncture,
body piercing, electrolysis and tattooing, all of which are regulated under the Public
Health (Wales) Act 2017). Therefore, the private medical treatment example above
would also include private dental treatment, private ophthalmic treatment etc.

Section 16(4) also defines “relevant listed authority” as including the Board of
Community Councils in Wales, Local Heath Boards, Community Health Councils etc

Section 17 - Power to investigate other health-related services

75.

76.

77.

78.

Section 17(1) provides that the Ombudsman must prepare a statement of reasons
where the Ombudsman decides, not to begin or to discontinue an investigation. This
situation may arise, for example, where the Ombudsman resolves a matter under
section 6 and therefore decides not to undertake an investigation.

(The requirement in section 17(1) does not apply in relation to an own initiative
investigation unless the Ombudsman has consulted a person under section 4(2)(c)
about that investigation.)

Under section 17(2), the Ombudsman must send a copy of the statement of reasons
to:

a) any person who made a complaint to the Ombudsman in respect of the
matter to which the statement refers; and

b) the listed authority to which the matter relates.

Under section 17(3), the Ombudsman may send a copy of the statement to any other
person the Ombudsman considers appropriate.

10
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79.

80.

81.

82.

a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

Ni chaiff yr Ombwdsmon ond cyhoeddi datganiad o'r fath os yw’r Ombwdsmon o'r
farn ei bod er budd y cyhoedd i wneud hynny. Wrth ddod i'r farn honno, rhaid i'r
Ombwdsmon ystyried lles y person a dramgwyddwyd (os oes un) ac unrhyw
bersonau eraill sy’n briodol ym marn yr Ombwdsmon.

Mae adrannau 17(7) ac (8) yn darparu, pan fo'r Ombwdsmon yn paratoi adroddiad
sy'n:

a) enwi unrhyw berson (heblaw'r awdurdod rhestredig dan sylw); neu

b) yncynnwys unrhyw beth sydd, ym marn yr Ombwdsmon, yn debygol o olygu
bod modd adnabod unrhyw un acy gellir, ym marn yr Ombwdsmon, ei hepgor
o'r datganiad heb amharu ar ei effeithiolrwydd,

Dim ond os yw er budd y cyhoedd i gynnwys enw neu fanylion o'r fath y caiff yr
Ombwdsmon gynnwys gwybodaeth o'r fath yn y fersiwn o'r datganiad a anfonir neu
a gyhoeddir o dan yr adran hon. Wrth ddod i'r farn hon, rhaid i'r Ombwdsmon roi
ystyriaeth i les y person a dramgwyddwyd (os oes un) ac unrhyw bersonau eraill y
mae'r Ombwdsmon o’r farn eu bod yn briodol.

Yn achos y fersiwn o'r datganiad y mae'n ofynnol i'r Ombwdsmon ei hanfon, o dan
adran 17(2), at unthyw berson a wnaeth gwyn a'r awdurdod rhestredig, ni ragwelir y
byddai'n anodd i'r Ombwdsmon ddangos ei bod er budd y cyhoedd i gynnwys
gwybodaeth o'r fath. Y rheswm am hyn yw ei bod yn debygol, mewn achosion o'r fath,
y bydd budd cyhoeddus cryf yn y ffaith fod y partion hynny'n gwybod beth yw
enwau'r bobl y mae angen cyfeirio atynt yn y datganiad ym marn yr Ombwdsmon, a
phwy ydynt. Yn wir, mewn llawer o achosion yr unig rai y mae datganiad o'r fath yn
debygol o'u henwi neu o nodi pwy ydynt yw'r person a dramgwyddwyd, yr
awdurdod rhestredig a gymerodd y camau gweithredu sy'n destun yr ymchwiliad, a'r
cyflogeion perthnasol (e.e. os mai cyflogai i'r awdurdod rhestredig a gymerodd y
camau gweithredu yr achwynir amdanynt).

Adran 18 - Gweithdrefn ymchwilio

83.

84.

Mae adran 18(1) yn nodi'r gofynion ar gyfer ymchwiliadau o dan adran 3 (h.y.
ymchwiliadau yn dilyn cwyn).

Mae adrannau 18(2) i 18(7) yn nodi'r gofynion ar gyfer ymchwiliadau o dan adran 4
(h.y. ymchwiliadau gan ddefnyddio pwer yr Ombwdsmon i ymchwilio ar ei liwt ei
hun), sy'n cynnwys gofyniad i'r Ombwdsmon baratoi 'cynnig ymchwilio' ac anfon y
cynnig ymchwilio at yr awdurdod rhestredig sy'n destun ymchwiliad, ac unrhyw
berson a adwaenir yn y cynnig ymchwilio mewn modd negyddol. Hefyd, rhaid i'r
Ombwdsmon roi cyfle i'r awdurdod rhestredig ac unrhyw bersonau eraill roi
sylwadau ar y cynnig ymchwilio.
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which received Royal Assent on 22 May 2019

The Ombudsman may publish such a statement if the Ombudsman considers that it
is in the public interest to do so. In reaching this view, the Ombudsman must take
account of the interests of the person aggrieved (if any) and any other persons the
Ombudsman thinks appropriate.

Sections 17(7) and (8) provide that when the Ombudsman prepares a statement that:

a) names any person (other than the listed authority concerned); or

b) includes anything which, in the opinion of the Ombudsman, is likely to
identify any person and which, in the opinion of the Ombudsman, can be
omitted from the statement without impairing its effectiveness,

The Ombudsman may only include such information in the version of the statement
that is sent or published under this section if it is in the public interest to include
such a name or identifying particulars. In reaching this view, the Ombudsman must
have regard to the interests of the person aggrieved (if any) and any other persons
the Ombudsman thinks appropriate.

In the case of the version of the statement that the Ombudsman is required to send,
under section 17(2), to any person who made a complaint and the listed authority, it
is not anticipated that it would be difficult for the Ombudsman to show that it is in
the public interest to include such information. This is because, in such cases, there is
likely to be a strong public interest in those parties knowing the names and identities
of persons that the Ombudsman considers it necessary to refer to in the statement.
Indeed, in many cases such a statement is likely to name or identify only the person
aggrieved, the listed authority that took the action which is the subject of the
investigation, and those of its employees who are relevant (e.g. if the employee of the
listed authority took the action complained of).

Section 18 - Investigation procedure

83.

84.

Section 18(1) sets out the requirements for investigations under section 3 (i.e.
investigations following a complaint).

Sections 18(2) to 18(7) set out the requirements for investigations under section 4 (i.e.
investigations using the own initiative power), which include a requirement for the
Ombudsman to prepare an ‘investigation proposal’ and to send the investigation
proposal to the listed authority being investigated and any person identified in the
investigation proposal in a negative way. The Ombudsman must also give the listed
authority and other persons opportunity to comment on the investigation proposal.

11
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85.

86.

87.

88.

89.

90.

91.

92.

93.

a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

Nid oes rhaid i'r Ombwdsmon baratoi cynnig ymchwilio yn yr amgylchiadau a nodir
yn adran 18(3) a (4). Mae hyn yn golygu, os yw'r Ombwdsmon wedi cychwyn
ymchwiliad i fater (naill ai mewn ymateb i gWyn o dan adran 3 neu ar ei liwt ei hun o
dan adran 4), y cyfeirir ati fel “yr ymchwiliad gwreiddiol”, ac os yw’r Ombwdsmon
wedi cychwyn ymchwiliad arall i fater o dan adran 4 sydd a chysylltiad sylweddol a'r
ymchwiliad gwreiddiol, sef yr ymchwiliad cysylltiedig, yna nid oes rhaid i'r
Ombwdsmon baratoi cynnig ymchwiliad mewn perthynas &'r ymchwiliad
cysylltiedig.

Fodd bynnag, hyd yn oed os nad oes rhaid i'r Ombwdsmon baratoi cynnig ymchwilio,
mae adran 18(6) yn dal i'w gwneud yn ofynnol i'r Ombwdsmon ddod a'r ymchwiliad
i sylw'r rhai sy'n destun yr ymchwiliad a rhoi cyfle iddynt wneud sylwadau.

dan adran 18(7), rhaid i gynnig ymchwilio nodi'r rhesymau dros yr ymchwiliad a nodi
sut mae meini prawf adran 5 wedi'u bodloni (h.y. y meini prawf ar gyfer
ymchwiliadau'r Ombwdsmon ar ei liwt ei hun).

Mae adran 18(8) yn ei gwneud yn ofynnol i bob ymchwiliad gael ei gynnal yn breifat.

Mae adran 18(9) yn darparu mai mater i'r Ombwdsmon, yn amodol ar y gofynion
uchod, yw penderfynu ar y weithdrefn ar gyfer cynnal ymchwiliad. Er enghraifft,
gallai't Ombwdsmon sefydlu gweithdrefnau gwahanol ar gyfer gwahanol fathau o
gwynion a gallai, mewn unrhyw achos penodol, wyro oddi wrth unrhyw
weithdrefnau o'r fath a sefydlwyd os yw’r Ombwdsmon o’r farn bod hynny'n briodol.

Mae adran 18(10)(a) yn darparu y caiff yr Ombwdsmon wneud y cyfryw
ymchwiliadau y mae’r Ombwdsmon o’r farn eu bod yn briodol. Mae adran 18(10)(b)
yn darparu mai mater i'r Ombwdsmon yw penderfynu a ganiateir i berson gael ei
gynrychiolim gyfreithiol neu gael ei gynrychioli mewn rhyw ffordd arall (e.e. gan
eiriolwr annibynnol).

Mae adran 18(12) yn rhoi pwer i'r Ombwdsmon wneud taliadau tuag at dreuliau
personau sy'n cynorthwyo ag ymchwiliad, ar yr amod yr eir iddynt yn briodol, a thalu
Iwfansau penodol. Mater i'r Ombwdsmon yw penderfynu a yw'n briodol gwneud
taliadau o'r fath neu osod unrhyw amodau ar daliadau o'r fath.

Mae adran 18(13) yn ei gwneud yn ofynnol it Ombwdsmon gyhoeddi'r
gweithdrefnau ar gyfer cynnal ymchwiliadau o dan adrannau 3 a 4.

Mae adran 18(14) yn sicrhau nad oes dim amheuaeth nad yw'r ffaith bod yr
Ombwdsmon yn ymchwilio i fater yn effeithio ar ddilysrwydd unrhyw gamau
gweithredu a gymerodd yr awdurdod rhestredig mewn cysylltiad a'r mater yr
ymchwilir iddo. Nid effeithir ychwaith ar unrhyw bwer neu ddyletswydd sydd gan
yr awdurdod rhestredig i gymryd camau gweithredu ychwanegol mewn cysylltiad a'r
mater hwnnw.

Adran 19 - Gwybodaeth, dogfennau, tystiolaeth a chyfleusterau

94.

Mae gan yr Ombwdsmon bwerau eang i fynnu bod gwybodaeth neu ddogfennau'n
cael eu dangos mewn perthynas ag ymchwiliad (adran 19(2)).
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The Ombudsman does not have to prepare an investigation proposal in the
circumstances set out in section 18(3) and (4). This means that if the Ombudsman has
begun investigating a matter (either in response to a complaint under section 3 or on
the Ombudsman’s own initiative under section 4), referred to as the “original
investigation, and the Ombudsman has subsequently begun another investigation
into a matter under section 4 that has a substantial connection with the original
investigation, known as the related investigation then the Ombudsman does not
have to prepare an investigation proposal in relation to the related investigation.

However, even if the Ombudsman does not have to prepare an investigation
proposal, section 18(6) still requires the Ombudsman to bring the investigation to the
attention of those being investigated and give them an opportunity to comment.

Under section 18(7), an investigation proposal must set out the reasons for the
investigation and how the section 5 criteria have been met (i.e. the criteria for own
initiative investigations).

Section 18(8) requires all investigations to be conducted in private.

Section 18(9) provides that, subject to the above requirements, it is for the
Ombudsman to decide the procedure for conducting an investigation. The
Ombudsman could, for example, establish different procedures for different types of
complaints and could, in any particular case, depart from any such established
procedures if the Ombudsman considered it appropriate.

Section 18(10)(a) provides that the Ombudsman may make such inquiries as the
Ombudsman thinks appropriate. Section 18(10)(b) provides that it is for the
Ombudsman to decide whether a person may be legally represented or be
represented in some other way (e.g. by an independent advocate).

Section 18(12) empowers the Ombudsman to make payments towards the expenses
of persons assisting in an investigation, provided that they are properly incurred,
and to pay certain allowances. It is for the Ombudsman to determine whether it is
appropriate to make such payments or to impose any conditions on such payments.

Section 18(13) requires the Ombudsman to publish the procedures to be followed in
conducting investigations under sections 3 and 4.

Section 18(14) puts beyond doubt that the fact that the Ombudsman is investigating a
matter does not affect the validity of any action taken by the listed authority in
relation to the matter under investigation. Nor is any power or duty of the authority
to take further action with respect to that matter affected.

Section 19 - Information, documents, evidence and facilities

94.

The Ombudsman has wide powers to require the production of information or
documents in relation to an investigation (sections 19(2))
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96.

97.

98.

99.
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Mae gan yr Ombwdsmon yr un pwerau a'r Uchel Lys o safbwynt, ymhlith pethau
eraill, cymryd tystiolaeth gan dystion (adran 19(3)).

Mae gan yr Ombwdsmon bwer i fynnu bod personau penodol yn darparu unrhyw
gyfleusterau y caiff yr Ombwdsmon eu gwneud yn rhesymol ofynnol i'r Ombwdsmon
(adran 19(4)). Gellir arfer y pwer, er enghraifft, i'w gwneud yn ofynnol i ddefnyddio
caledwedd neu feddalwedd gyfrifiadurol benodol i alluogi't Ombwdsmon i weld
dogfennau neu wybodaeth.

Mae adran 19(5) yn amddiffyn y bobl hynny y caiff yr Ombwdsmon ei gwneud yn
ofynnol iddynt ddarparu tystiolaeth neu ddangos gwybodaeth neu ddogfennau. Ni
chaiff yr Ombwdsmon ei gwneud yn ofynnol i berson o'r fath roi unrhyw dystiolaeth
na chyflwyno unrhyw ddogfennau na ellid gorfodi'r person hwnnw i'w rhoi neu eu
cyflwyno gerbron yr Uchel Lys.

Mae adran 19(6) yn datgymhwyso unrhyw rwymedigaethau i gadw cyfrinachedd neu
i gyfyngu fel arall fynediad at wybodaeth a gafwyd gan weision y Goron neu a
roddwyd iddynt.

Effaith adran 19(7) yw na all y Goron ddibynnu ar ei breintiau na'i himiwneddau
arbennig i drechu hawl yr Ombwdsmon i weld gwybodaeth o'r fath nac ar yr
amddiffyniad y byddai adran 19(5) fel arall yn ei roi.

Adran 20 - Rhwystro a dirmygu

100.

101.

102.

Mae adrannau 20(1) a 20(2) yn galluogi'tr Ombwdsmon i ardystio i'r Uchel Lys fod
person, ym marn yr Ombwdsmon,

a) hebesgus cyfreithlon, wedi rhwystro unrhyw un neu ragor o swyddogaethau'r
Ombwdsmon (neu aelod o staff yr Ombwdsmon ac ati) rhag cael eu cyflawni
o dan Ran 3, neu

b) bod y person wedi cyflawni gweithred mewn perthynas ag ymchwiliad a
fyddai, pe bai'r ymchwiliad yn achos yn yr Uchel Lys, yn gyfystyr a dirmyg
llys.

Ni chaiff yr Ombwdsmon roi tystysgrif o'r fath os yw'r rhwystr neu'r dirmyg honedig
yn codi yn unig oherwydd bod y person dan sylw wedi cymryd rhyw gamau
gweithredu ychwanegol mewn cysylltiad a'r mater yr ymchwilir iddo (gweler adran
20(3) ac adran 18(14)).

Os bydd yr Ombwdsmon yn cyhoeddi tystysgrif o'r fath, caiff yr Uchel Lys ymchwilio
i'r mater ac os bydd yr Uchel Lys yn dyfarnu bod y person dan sylw wedi rhwystro'r
Ombwdsmon, caiff yr Uchel Lys ymdrin &'r person fel pe bai wedi cyflawni dirmyg o
ran yr Uchel Lys (adran 20(5)).

Adran 21 - Rhwystro a dirmygu: adennill costau

103.

Mae adran 21 yn rhoi pwer i'r Ombwdsmon gyflwyno hysbysiad adennill costau i
ddarparwr gwasanaeth sy'n gysylltiedig ag iechyd lle mae'r Ombwdsmon, yn ystod
ymchwiliad, wedi arfer y pwer o dan adran 16 i ymchwilio i wasanaeth sy'n
gysylltiedig ag iechyd, a bod y darparwr hwnnw:
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The Ombudsman has the same powers as the High Court in relation, amongst other
things, to the taking of evidence from witnesses (section 19(3)).

The Ombudsman has a power to require certain persons to provide the Ombudsman
with any facilities the Ombudsman may reasonably require (section 19(4)). The
power may be exercised, for example, to require the use of certain computer
hardware or software to enable the Ombudsman to view documents or information.

Section 19(5) provides protection for those from whom the Ombudsman may require
evidence or the production of information or documents. Such a person cannot be
required by the Ombudsman to give any evidence or produce any documents which
that person could not be compelled to give or produce before the High Court.

Section 19(6) disapplies any obligations to maintain secrecy or to otherwise restrict
access to information obtained by or supplied to Crown servants.

The effect of section 19(7) is that the Crown cannot rely on either its special privileges
or immunities to defeat the Ombudsman’s right of access to such information or on
the protection that would otherwise be afforded by section 19(5).

Section 20 - Obstruction and contempt

100.

101.

102.

Sections 20(1) and 20(2) enable the Ombudsman to certify to the High Court that, in
the Ombudsman’s opinion, a person has

a) without lawful excuse obstructed the Ombudsman (or a member of the
Ombudsman’s staff etc.) in the discharge of the Ombudsman’s functions
under Part 3, or

b) that the person has acted in a way, in relation to an investigation, that, if the
act was done in relation to High Court proceedings, would amount to a
contempt of court.

The Ombudsman cannot issue such a certificate if the alleged obstruction or
contempt arises merely because the person concerned has taken some further action
in respect of the matter under investigation (see section 20(3) and section 18(14)).

If the Ombudsman issues such a certificate then the High Court may inquire into the
matter and if the High Court finds that the person concerned has obstructed the
Ombudsman, the High Court may deal with the person as if the person had
committed contempt in relation to the High Court (section 20(5)).

Section 21 - Obstruction and contempt: costs recovery

103.

Section 21 gives the Ombudsman power to serve a costs recovery notice on a
provider of health-related service where, in the course an investigation the
Ombudsman has exercised the power under section 16 to investigate a health-related
service and that provider has:
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a) wedi rhwystro’r Ombwdsmon; neu
b) wedi gwneud rhywbeth a fyddai'n gyfystyr 4 dirmyg llys pe byddai'r
ymchwiliad yn achos yn yr Uchel Lys.

Mae hysbysiad adennill costau yn ei gwneud yn ofynnol i ddarparwr y gwasanaeth
sy'n gysylltiedig ag iechyd dalu unrhyw gostau yr aeth yr Ombwdsmon iddynt o
ganlyniad i'r rhwystr neu'r weithred a fyddai'n gyfystyr & dirmyg. Mae'r costau y caiff
yr Ombwdsmon eu hadennill o dan yr adran hon yn cynnwys y costau o gael unrhyw
gyngor arbenigol (adran 21 (5)).

Mae adran 21 yn nodi cyfres o ofynion mewn perthynas a'r broses adennill costau.
Mae'r rhain yn cynnwys gofynion ynghylch cynnwys yr hysbysiad, yr amserlenni ar
gyfer talu, a'r hawl i apelio i'r llys ynadon. Mae adran 21(12) yn nodi'r seiliau dros
apelio yn erbyn hysbysiad adennill costau.

Adran 22 - Cyflwyno hysbysiad adennill costau
106. Mae adran 22 yn nodi'r gofynion sy'n gymwys i gyflwyno hysbysiad adennill costau o

dan adran 21.

Adran 23 - Adroddiadau ar ymchwiliadau

107.

108.

109.

110.

Mae adran 23(1) yn darparu bod yn rhaid i'r Ombwdsmon baratoi adroddiad ar ei
ganfyddiadau ar 6l cynnal ymchwiliad ac anfon copi o'r adroddiad hwnnw at y
personau a bennir yn adran 23(2). (Nid yw'r gofyniad hwn yn gymwys os yw'r
Ombwdsmon yn penderfynu paratoi adroddiad o dan adran 27 (gweithdrefn amgen)
yn lle hynny).

Mae adran 23(2) yn nodi'r personau hynny y mae'n rhaid anfon yr adroddiad atynt.
Mae'r personau hynny yn cynnwys y person a wnaeth y gwyn, yr awdurdod
rhestredig y mae'r adroddiad yn ymwneud ag ef, ac unrhyw berson arall yr honnir ei
fod wedi cymryd neu wedi awdurdodi'r camau gweithredu yr achwynir amdanynt
neu a wneir yn hysbys yn yr adroddiad mewn ffordd negyddol. Os yw'r awdurdod
rhestredig y mae'r adroddiad yn ymwneud ag ef yn ddarparwr gwasanaeth iechyd
teulu yng Nghymru neu'n ddarparwr annibynnol yng Nghymru, rhaid anfon yr
adroddiad hefyd at y personau a grybwyllir yn adran 23(2)(d) ac (e). Caiff yr
Ombwdsmon hefyd anfon yr adroddiad at unrhyw bersonau eraill sy’n briodol ym
marn yr Ombwdsmon (adran 23(3)).

Caiff yr Ombwdsmon gyhoeddi'r adroddiad os yw’r Ombwdsmon o'r farn ei bod er
budd y cyhoedd i wneud hynny (adran 23(4)). Wrth ddod i'r farn hon, rhaid i'r
Ombwdsmon roi ystyriaeth i les y person a dramgwyddwyd (os oes un) ac unrhyw
bersonau eraill y mae'r Ombwdsmon o’r farn eu bod yn briodol.

Mae adrannau 23(7) ac (8) yn darparu, pan fo'r Ombwdsmon yn paratoi adroddiad
sy'n:

a) enwiunrhyw berson (heblaw'r awdurdod rhestredig dan sylw); neu

b) yncynnwys unrhyw beth sydd, ym marn yr Ombwdsmon, yn debygol o olygu
bod modd adnabod unrhyw berson ac y gellir, ym marn yr Ombwdsmon, ei
hepgor o'r adroddiad heb amharu ar ei effeithiolrwydd,

14



104.

105.

These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

a) obstructed the Ombudsman; or
b) done something which would amount to contempt of court if the
investigation were proceedings in the High Court.

A costs recovery notice requires the provider of the health-related service to pay the
Ombudsman any costs incurred by the Ombudsman as a result of the obstruction or
act that would amount to contempt. The costs that the Ombudsman can recover
under this section include the costs of obtaining any expert advice (section 21(5).

Section 21 sets out a series of requirements in relation to the costs recovery process.
These include requirements about the content of the notice, timescales for payment,
and the right of appeal to the magistrates” court. Section 21(12) sets out the grounds
for appealing against a costs recovery notice.

Section 22 - Serving a costs recovery notice

106.

Section 22 sets out the requirements that apply to the service of a costs recovery
notice under section 21.

Section 23 - Reports of investigations

107.

108.

109.

110.

Section 23(1) provides that after conducting an investigation the Ombudsman must
prepare a report on the findings of the investigation and send a copy of that report to
the persons specified in section 23(2). (This requirement does not apply if the
Ombudsman decides to prepare a report under section 27 (alternative procedure)
instead).

Section 23(2) specifies those persons to whom the report must be sent. Those persons
include the person who made the complaint, the listed authority to which the report
relates, and any other person who is alleged to have taken or authorised the action
complained of or is identified in the report in a negative way. Where the listed
authority to whom the report relates is a family health service provider in Wales or
an independent provider in Wales, the report must also be sent to the persons
mentioned in section 23(2)(d) and (e). The Ombudsman may also send the report to
any other persons he considers appropriate (section 23(3)).

The Ombudsman may publish the report if the Ombudsman considers that it is in
the public interest to do so (section 23(4)). In reaching this view, the Ombudsman
must have regard to the interests of the person aggrieved (if any) and any other
persons the Ombudsman thinks appropriate.

Sections 23(7) and (8) provide that when the Ombudsman prepares a report that:
a) names any person (other than the listed authority concerned); or
b) includes anything which, in the opinion of the Ombudsman, is likely to

identify any person and which, in the opinion of the Ombudsman, can be
omitted from the report without impairing its effectiveness,
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dim ond os yw er budd y cyhoedd i gynnwys enw neu fanylion o'r fath y caiff yr
Ombwdsmon gynnwys gwybodaeth o'r fath yn y fersiwn o'r adroddiad a anfonir neu
a gyhoeddir. Wrth ddod i'r farn hon, rhaid i'r Ombwdsmon roi ystyriaeth i les y person
a dramgwyddwyd (os oes un) ac unrhyw bersonau eraill y mae'r Ombwdsmon o’r
farn eu bod yn briodol.

Yn achos y fersiwn o'r adroddiad a anfonir o dan adran 23(1)(b), at y person a
dramgwyddwyd (os oes un) a'r awdurdod rhestredig ac ati, ni ragwelir y byddai'n
anodd i'r Ombwdsmon ddangos ei bod er budd y cyhoedd i gynnwys gwybodaeth o'r
fath. Y rheswm am hyn yw ei bod yn debygol, mewn achosion o'r fath, y bydd budd
cyhoeddus cryf yny ffaith fod y partion hynny'n gwybod beth yw enwau'r bobl y mae
angen cyfeirio atynt yn yr adroddiad ym marn yr Ombwdsmon, a phwy ydynt. Yn
wir, mewn llawer o achosion yr unig rai y mae adroddiad o'r fath yn debygol o'u
henwi neu o nodi pwy ydynt yw'r person a dramgwyddwyd (os oes un), yr awdurdod
rhestredig a gymerodd y camau gweithredu sy'n destun yr adroddiad, a'r cyflogeion
perthnasol (e.e. oherwydd mai cyflogai'r awdurdod rhestredig a gymerodd y camau
gweithredu sy'n destun yr adroddiad).

Adran 24 - Rhoi cyhoeddusrwydd i adroddiadau

112.

113.

114.

115.

Mae adran 24(1) i (4) yn ei gwneud yn ofynnol i awdurdodau rhestredig sy'n cael copi
o adroddiad o dan adran 23(1)(b) wneud trefniadau penodol ar gyfer rhoi
cyhoeddusrwydd i adroddiadau o'r fath.

Mae'n ofynnol i'r awdurdod rhestredig sicrhau bod copiau o'r adroddiad ar gael yn
un neu ragor o'i swyddfeydd a thrwy ei wefan (os oes un) am gyfnod o dair wythnos
fan lleiaf. Mae gan y cyhoedd hawl i archwilio'r adroddiad, gwneud copiau ohono, a'i
weld ar wefan yr awdurdod (os yn berthnasol), yn rhad ac am ddim. Byddai'r hawl i
wneud copiau yn cynnwys llwytho copi electronig oddi ar wefan yr awdurdod. Mae
gan y cyhoedd hawl hefyd i fynnu bod yr awdurdod rhestredig yn darparu copiau o'r
adroddiad, a chaiff yr awdurdod godi swm rhesymol amdanynt. Mae'n drosedd i
unrhyw un rwystro aelod o'r cyhoedd yn fwriadol wrth iddo ef neu hi arfer yr hawliau
hyn (adran 24(7) ac (8)).

Ar 6l ystyried budd y cyhoedd a budd y person a dramgwyddwyd (os oes un) ac
unrhyw un arall sy'n briodol ym marn yr Ombwdsmon, caiff yr Ombwdsmon roi
cyfarwyddyd na ddylai'r gofynion cyhoeddusrwydd fod yn berthnasol mewn
cysylltiad ag adroddiad penodol (adran 23(9) a (10)).

Mae gan yr Ombwdsmon bwer hefyd i roi cyfarwyddyd i awdurdodau rhestredig o
ran cyflawni eu swyddogaethau o dan adran 23 (adran 23(5) a (6)).

Adran 25 - Rhoi cyhoeddusrwydd i adroddiadau: darparwyr gofal iechyd

116.

Mae adran 25 yn gwneud darpariaeth ar gyfer cymhwyso adran 24 gydag addasiadau
lle cynhelir ymchwiliadau mewn perthynas ag awdurdodau rhestredig sy'n
ddarparwyr gwasanaethau iechyd teulu yng Nghymru neu’n ddarparwyr annibynnol
yng Nghymru. Effaith yr addasiadau yw sicrhau bod y gofynion cyhoeddi o dan adran
24 yn gymwys i bob person sydd wedi derbyn adroddiad yn unol ag adran 23(2)(d)
neu (e), yn hytrach nag i'r awdurdod rhestredig ei hun.

15



111.

These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

the Ombudsman may only include such information in the version of the report that
is sent, or published, if it is in the public interest to include such a name or
identifying particulars. In reaching this view, the Ombudsman must have regard to
the interests of the person aggrieved (if any) and any other persons the Ombudsman
thinks appropriate.

In the case of the version of the report that is sent, under section 23(1)(b), to the
person aggrieved (if any) and the listed authority etc., it is not anticipated that it
would be difficult for the Ombudsman to show that it is in the public interest to
include such information. This is because, in such cases, there is likely to be a strong
public interest in those parties knowing the names and identities of persons that the
Ombudsman considers it necessary to refer to in the report. Indeed, in many cases
such a report is likely to name or identify only the person aggrieved (if any), the
listed authority that took the action which is the subject of the report and those of its
employees that are relevant (e.g. because it is the employee who took the action that
is the subject of the report).

Section 24 - Publicising reports

112.

113.

114.

115.

Section 24(1) to (4) requires listed authorities that receive a copy of a report under
section 23(1)(b) to make specified arrangements for publicising such reports.

The listed authority is required to make copies of the report available at one or more
of its offices and via its website (if any) for a minimum of 3 weeks. Members of the
public have a right, free of charge, to inspect, make copies of and view the report via
the authority’s website (if applicable). The right to take copies would include
downloading an electronic copy via the authority’s website. Members of the public
also have the right to require the listed authority to supply copies of the report, for
which the authority can charge a reasonable sum. It is an offence for any person
wilfully to obstruct a member of the public in the exercise of these rights (section
24(7) and (8)).

The Ombudsman may, after taking account of the public interest and the interests of
the person aggrieved (if any) and any other persons the Ombudsman thinks
appropriate, direct that the publicity requirements are not to apply in relation to a
particular report (section 23(9) and (10)).

The Ombudsman also has the power to give directions with regard to the discharge
by listed authorities of their functions under section 23 (section 23(5) and (6)).

Section 25 - Publicising reports: health care providers

116.

Section 25 makes provision for the application of section 24 with modifications where
investigations are carried out in relation to listed authorities which are family health
service providers in Wales or independent providers in Wales. The effect of the
modifications is to ensure that the publishing requirements under section 24 apply to
each person who has received a report in accordance with section 23(2)(d) or (e),
rather than to the listed authority itself.
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Adran 26 - Camau gweithredu ar 6l cael adroddiad

117.

Mae adran 26 yn gymwys os daw'r Ombwdsmon i gasgliad mewn adroddiad adran
23 nad oes unrhyw berson wedi dioddef anghyfiawnder neu galedi o ganlyniad i'r
mater a oedd yn destun yr ymchwiliad. Yn yr amgylchiadau hyn, mae'n ofynnol i'r
awdurdod rhestredig dan sylw ystyried adroddiad yr Ombwdsmon a hysbysu'r
Ombwdsmon o'r camau y mae wedi'u cymryd neu y mae'n bwriadu eu cymryd a rhoi
gwybod iddo hefyd erbyn pa bryd y bydd yn cymryd camau o'r fath. Mae'n rhaid i'r
awdurdod rhestredig gyflwyno'r hysbysiad o fewn mis i'r diwrnod y mae'n cael yr
adroddiad neu unrhyw gyfnod hwy y mae'r Ombwdsmon yn ei nodi yn 6l ei
ddisgresiwn.

Adran 27 - Adroddiadau: gweithdrefn amgen

118.

119.

120.

Nid yw'r weithdrefn gyflawn o gyflwyno adroddiad o dan adrannau 23 i 26 yn
gymwys os yw'r Ombwdsmon yn penderfynu cyflwyno adroddiad o dan y
weithdrefn amgen a nodir yn adran 27.

Caiff yr Ombwdsmon gymhwyso'r weithdrefn amgen os yw'r Ombwdsmon, ar 6l
ymchwiliad, yn dod i'r casgliad:

a) nad oes unrhyw berson wedi dioddef anghyfiawnder neu galedi o ganlyniad
i'r mater a oedd yn destun yr ymchwiliad; neu

b) bod person wedi dioddef anghyfiawnder neu galedi o'r fath ac os yw'r
awdurdod rhestredig y mae’r ymchwiliad yn ymwneud ag ef yn cytuno i
weithredu, cyn diwedd y cyfnod a ganiateir (fel y'i diffinnir yn adran 27(3))
unrhyw argymbhellion a wneir gan yr Ombwdsmon, ac os yw'r Ombwdsmon
yn fodlon nad yw budd y cyhoedd yn ei gwneud yn ofynnol i adrannau 23 26

fod yn gymwys.

Rhaid anfon copi o adroddiad o dan y weithdrefn amgen at y personau a grybwyllir
yn adran 27(5)(b) a gellir hefyd ei anfon at unrhyw bersonau eraill y mae'r
Ombwdsmon o'r farn eu bod yn briodol. Mae adroddiad o'r math hwn yn destun
cyfyngiadau tebyg i'r rhai sy'n gymwys i adroddiad o dan adran 23 o ran enwi neu
adnabod unigolion (adran 27(9) a (10)).

Adran 28 - Adroddiadau arbennig

121.

122.

123.

dan adran 28, caiff yr Ombwdsmon gyhoeddi adroddiad arbennig os yw'r awdurdod
rhestredig wedi methu & chymryd y camau sy'n ofynnol neu a gytunwyd, mewn
ymateb i: (a) adroddiad a wnaed o dan adran 23, (b) adroddiad a wnaed o dan adran
27, neu (c) penderfyniad yr Ombwdsmon ar fater.

Er enghraifft, gallai awdurdod rhestredig beidio & rhoi gwybod i'r Ombwdsmon, o
fewn mis i gael adroddiad adran 23, am y camau y mae wedi eu cymryd neu y mae'n
bwriadu eu cymryd mewn ymateb i'r adroddiad. Mewn achosion o'r fath, caiff yr
Ombwdsmon gyhoeddi adroddiad arbennig (adran 28(2)(a)).

Caiff yr Ombwdsmon hefyd gyhoeddi adroddiad arbennig os yw awdurdod
rhestredig wedi rhoi'r hysbysiad o dan adran 26 o fewn yr amserlen a nodir yno ond
nad yw'r Ombwdsmon yn fodlon:
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Section 26 - Action following receipt of a report

117.

Section 26 applies if, following an investigation, the Ombudsman concludes in a
section 23 report that any person has sustained injustice or hardship as a
consequence of the action investigated. In these circumstances, the listed authority
concerned is required to consider the Ombudsman’s report and notify the
Ombudsman of the action that it has taken or proposes to take in response and also
of the time within which it will take such action. The listed authority must make the
notification within one month starting on the day that it receives the report or such
longer period as the Ombudsman specifies.

Section 27 - Reports: alternative procedure

118.

119.

120.

The full reporting procedure under sections 23 to 26 does not apply if the
Ombudsman decides to report under the alternative procedure set out in section 27.

The Ombudsman may apply the alternative procedure if, after an investigation, the
Ombudsman concludes that:

a) no person has sustained injustice or hardship as a consequence of the matter
investigated; or

b) a person has sustained such injustice or hardship and the listed authority
concerned agrees within the permitted period (as defined in section 27(3)) to
implement the Ombudsman’s recommendations, and the Ombudsman is
satisfied that the public interest does not require the full reporting procedure
set out in sections 23 to 26 to be applied.

A copy of a report under the alternative procedure must be sent to the persons
mentioned in section 27(5)(b) and may also be sent to any other persons the
Ombudsman thinks appropriate. A report of this kind is subject to similar
restrictions to those that apply to a report under section 23 with respect to naming or
identifying individuals (section 27(9) and (10)).

Section 28 - Special reports

121.

122.

123.

Under section 28, the Ombudsman may issue a special report if the listed authority
has failed to take the action required or agreed, in response to: (a) a report made
under section 23, (b) a report made under section 27, or (c) the Ombudsman’s
resolution of a matter.

For example, a listed authority may fail to notify the Ombudsman, within one month
of receiving a section 23 report, of the action that it has taken or proposes to take in
response to the report. In such cases, the Ombudsman may issue a special report
(section 28(2)(a)).

The Ombudsman may also issue a special report if a listed authority has given the
notification under section 26 within the time-scale set out there but the Ombudsman
is not satisfied:

16



Mae'r nodiadau hyn yn cyfeirio at Ddeddf Ombwdsmon Gwasanaethau Cyhoeddus (Cymru) 2019 (dccc 3)
a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

a) arycamau a gymerwyd neu a gynigiwyd gan yr awdurdod rhestredig; neu

b) cyn diwedd pa gyfnod y mae'r awdurdod rhestredig wedi datgan y bydd yn
cymryd y camau hynny; neu

¢) bod yr awdurdod rhestredig wedi cymryd y camau y dywedodd y byddain
eu cymryd o fewn y cyfnod penodedig.

124. Lle mae adran 28 yn gymwys, mae gan yr Ombwdsmon ddisgresiwn ynghylch a
ddylid cyhoeddi adroddiad arbennig ai peidio. Os bydd yr Ombwdsmon yn gwneud
hynny, rhaid i'r adroddiad arbennig nodi'r ffeithiau sy'n rhoi'r hawl i'r Ombwdsmon
gyhoeddi adroddiad o'r math hwn a rhaid iddo wneud unrhyw argymbhellion y mae'r
Ombwdsmon yn credu y dylid eu cymryd i unioni neu atal yr anghyfiawnder neu'r
caledi ac i atal anghyfiawnder neu galedi tebyg rhag cael ei achosi eto (adran 28(8)(b)).

125. Mae adran 28(9) yn nodi’r personau y mae'n ofynnol i'r Ombwdsmon anfon copi o
adroddiad arbennig atynt. Mae'r gofyniad yn amrywio yn 6l a oedd yr adroddiad
arbennig wedi'i ragflaenu gan adroddiad llawn o dan adran 23, neu gan adroddiad a
wnaed o dan adran 27 neu gytundeb a wnaed yn dilyn datrys mater.

Adran 29 - Adroddiadau arbennig: atodol

126. Mae adran 29 yn gwneud darpariaethau ychwanegol o safbwynt adroddiadau
arbennig. Yn benodol, mae'r un cyfyngiadau o ran enwi neu allu adnabod unigolion
yn berthnasol i adroddiad arbennig ag i adroddiad o dan adran 23 (adran 29(4) a (5))
ac mae adran 29(6) yn darparu bod adrannau 24 a 25 (gofynion i roi cyhoeddusrwydd
i adroddiadau) yn gymwys i adroddiadau arbennig.

Adran 30 - Adroddiadau arbennig sy'n ymwneud a Llywodraeth Cymru a

Chomisiwn Cynulliad Cenedlaethol Cymru

127.  Rhaid i adroddiad arbennig sy'n ymwneud ag ymchwiliad mewn cysylltiad a
Gweinidogion Cymru neu Gomisiwn Cynulliad Cenedlaethol Cymru gael ei osod
gerbron y Cynulliad.

Adran 31 - Awdurdodau rhestredig

128.  Mae'r adran hon yn cyflwyno Atodlen 3, sy'n rhestru'r personau (y cyfeirir atynt yn'y
Ddeddf fel "awdurdodau rhestredig") y caiff yr Ombwdsmon gynnal ymchwiliad
iddynt.

129. Mae adran 31(2) yn rhoi pwer i Weinidogion Cymru, trwy reoliadau, ddiwygio
Atodlen 3 trwy ychwanegu awdurdodau rhestredig, eu hepgor neu newid y disgrifiad
ohonynt. Cyn gwneud y rheoliadau hynny, rhaid i Weinidogion Cymru ymgynghori
a'r Ombwdsmon ac unrhyw bersonau eraill sydd, yn eu barn hwy, yn briodol (adran
30(4)). Mae adran 31(3) yn darparu y caiff gorchymyn sy'n ychwanegu awdurdod
rhestredig at Atodlen 3 gymhwyso'r Ddeddf i'r person hwnnw gydag addasiadau.

130. Mae'r pwer i wneud gorchymyn o dan yr adran hon yn destun cyfyngiadau penodol
a nodir yn adrannau 32 a 33.

Atodlen 3
131. Mae'r Atodlen hon yn rhestru'r personau sy'n dod o fewn cylch gwaith yr
Ombwdsmon.
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a) with the action taken or proposed to be taken by the listed authority; or

b) with the period within which the listed authority has stated that it will take
that action; or

c) that the listed authority has taken the action that it stated it would take within
the specified period.

Where section 28 applies the Ombudsman has a discretion as to whether to issue a
special report. If the Ombudsman does so, the special report must set out the facts
that entitle the Ombudsman to issue a report of this kind and must make such
recommendations as the Ombudsman thinks appropriate with respect to the action
the Ombudsman thinks should be taken to remedy or prevent the injustice or
hardship and to prevent similar injustice or hardship being caused again (section

28(8)(b)).

Section 28(9) sets out the persons to whom the Ombudsman is required to send a
copy of a special report. The requirement varies according to whether the special
report was preceded by a full report under section 23, or by a report made under
section 27 or an agreement made following the resolution of a matter.

Section 29 - Special reports: supplementary

126.

Section 29 makes further provision with regard to special reports. In particular, a
special report is subject to the same restrictions with respect of naming or identifying
individuals as a report under section 23 (section 29(4) and (5)) and section 29(6)
applies sections 24 and 25 (requirements as to publicising reports) to special reports.

Section 30 - Special reports relating to the Welsh Government and the National
Assembly for Wales Commission

127.

A special report relating to an investigation in respect of the Welsh Ministers or the
National Assembly for Wales Commission must be laid before the Assembly.

Section 31 - Listed authorities

128.  This section introduces Schedule 3, which lists the persons (in the Act referred to as
“listed authorities”) who are liable to investigation by the Ombudsman.

129.  Section 31(2) gives the Welsh Ministers power, by regulations, to amend Schedule 3
by adding or removing listed authorities or changing their entries. Before doing so
the Welsh Ministers must consult the Ombudsman and any other persons they think
appropriate (section 31(4)). Section 31(3) provides that an order adding a person to
Schedule 3 as a listed authority may apply the Act to that person with modifications.

130.  The power to make an order under this section is subject to certain restrictions set out
in sections 32 and 33.

Schedule 3

131.  This Schedule lists the persons subject to the remit of the Ombudsman.
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Adran 32 - Cyfyngiadau ar bwer i ddiwygio Atodlen 3
132.  Mae adran 32(1) yn atal rheoliadau o dan adran 31(2) rhag newid statws Llywodraeth
Cymru na Chynulliad Cenedlaethol Cymru fel awdurdodau rhestredig.

133. Mae Adran 32(2) yn dweud na chaiff Gweinidogion Cymru ychwanegu awdurdodau
rhestredig at Atodlen 3 oni bai bod hynny o fewn cymhwysedd deddfwriaethol
Cynulliad Cenedlaethol Cymru.

Adran 33 - Darpariaethau mewn rheoliadau sy’n ychwanegu personau at Atodlen

3

134. Mae adran 33 yn darparu bod yn rhaid i Weinidogion Cymru, wrth ychwanegu at y
rhestr, bennu yn y rheoliadau pa rai o swyddogaethau'r personau a ychwanegir sy'n
dod o fewn cylch gwaith yr Ombwdsmon.

Adran 34 - Pwer i ddyroddi canllawiau

135.  Mae adran 34(1) yn rhoi pwer i'r Ombwdsmon ddyroddi canllawiau i awdurdodau
rhestredig ynglyn ag arferion gweinyddol da. Bydd hyn yn galluogi'r Ombwdsmon i
bennu meincnodau ar gyfer awdurdodau rhestredig.

136. Mae adran 34(3) yn darparu ei bod yn ofynnol i awdurdodau rhestredig roi sylw i
ganllawiau'r Ombwdsmon o dan adran 34 wrth gyflawni eu swyddogaethau. Ni
ddylai awdurdodau rhestredig wyro oddi wrth y canllawiau hynny oni bai bod
rheswm da dros wneud hynny. Wrth gyflawni swyddogaethau ymchwilio o dan y
Ddeddf hon, caiff yr Ombwdsmon ystyried a yw awdurdod rhestredig wedi
cydymffurfio a'r canllawiau a ddyroddwyd o dan adran 34 ai peidio.

Adran 35 - Digolledu’r person a dramgwyddwyd

137.  Mae'r adran hon yn rhoi pwer i awdurdodau rhestredig dalu iawndal i berson sydd
wedi gwneud cwyn i'r Ombwdsmon, neu y gwnaed cwyn i'r Ombwdsmon ar ei ran,
mewn cysylltiad a'r mater sy'n destun y gwyn.

138.  Efallai y bydd gan rai awdurdodau rhestredig bwerau eisoes a fyddai'n ddigon eang
at y diben hwn (gweler er enghraifft y pwer sydd ar gael i amryw gyrff llywodraeth
leol sy'n gweithredu o dan adran 92 o Ddeddf Llywodraeth Leol 2000). Mae adran 35
yn sicthau y bydd gan bob awdurdod rhestredig bwer o'r fath. Gellir arfer y pwer hyd
yn oed os nad yw'r Ombwdsmon yn ymchwilio ac yn adrodd ar y gwyn mewn
gwirionedd, ac felly, er enghraifft, gellid ei ddefnyddio lle mae'r Ombwdsmon yn
cynorthwyo i negodi datrysiad cyfeillgar ar y mater.

RHAN 4

Adran 36 - Ymdrin & chwynion: datganiad o egwyddorion

139. Mae'r adran hon yn ei gwneud yn ofynnol i't Ombwdsmon gyhoeddi datganiad o
egwyddorion sy'n ymwneud & gweithdrefnau'r 'awdurdodau rhestredig' yn Atodlen
3 (adran 36(1)) ar gyfer ymdrin & chwynion. Rhaid i awdurdodau rhestredig fod a
gweithdrefnau ar gyfer ymdrin 4 chwynion sy'n cydymffurfio a'r datganiad o
egwyddorion (adran 36(2)).
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Section 32 - Restrictions on power to amend Schedule 3
132.  Section 32(1) prevents regulations under section 31(2) from changing the status of the
Welsh Government or the National Assembly for Wales as listed authorities.

133.  Section 32(2) says that the Welsh Ministers can only add listed authorities to
Schedule 3 if doing so would be within the legislative competence of the National
Assembly for Wales.

Section 33: Provisions in regulations adding persons to Schedule 3

134.  Section 33 provides that when adding a person to the list, the Welsh Ministers must,
in the regulations, specify which of the person’s functions fall within the
Ombudsman’s remit.

Section 34 - Power to issue guidance

135.  Section 34(1) gives the Ombudsman power to issue guidance to listed authorities
about good administrative practices. This will enable the Ombudsman to set bench
marks for listed authorities.

136.  Section 34(3) provides that listed authorities are required to have regard to the
Ombudsman’s guidance under section 34 when discharging their functions. Listed
authorities should not depart from that guidance unless there is good reason to do
so. When discharging investigation functions under this Act, the Ombudsman can
take into account whether or not and to what extent a listed authority has complied
with the guidance issued under section 34.

Section 35 - Compensation for the person aggrieved

137.  This section confers a power on listed authorities to pay compensation to a person by
or on behalf of whom a complaint has been made to the Ombudsman in respect of
the matter, which is the subject of the complaint.

138.  Some listed authorities may have existing powers that would be wide enough for
this purpose (see for example the power available to various local government
bodies acting under section 92 of the Local Government Act 2000). Section 35 ensures
that all listed authorities have such a power. The power can be exercised even if the
Ombudsman is not actually investigating and reporting on the complaint and so, for
example, could be used where the Ombudsman is assisting in negotiating an
amicable resolution of the matter.

PART 4

Section 36 - Complaints-handling: statement of principles

139. This section requires the Ombudsman to publish a statement of principles
concerning complaints handling procedures of the ‘listed authorities” in Schedule 3
(section 36(1)). Listed authorities must have complaints-handling procedures that
comply with the statement of principles (section 36(2)).
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Cyn cyhoeddi'r datganiad cyntaf o egwyddorion, rhaid i'r Ombwdsmon osod
datganiad o egwyddorion drafft gerbron y Cynulliad. Bydd y datganiad o
egwyddorion drafft yn destun gweithdrefn penderfyniad negyddol. Golyga hyn bod
gan y Cynulliad 40 diwrnod i wrthwynebu'r drafft. Os na fydd y Cynulliad yn
gwrthwynebu o fewn y 40 diwrnod hwnnw, rhaid i'r Ombwdsmon gyhoeddi'r
datganiad o egwyddorion ar ffurf y drafft a osodwyd gerbron y Cynulliad. Os bydd
y Cynulliad yn gwrthwynebu'r datganiad o egwyddorion fel y'i drafftiwyd, rhaid i'r
Ombwdsmon beidio & chyhoeddi'r datganiad ar ffurf y drafft, ond mae is-adran (7) yn
caniatdu i'r Ombwdsmon osod datganiad drafft newydd gerbron y Cynulliad.

Pan fydd y datganiad o egwyddorion wedi'i gyhoeddi, caiff yr Ombwdsmon
ddiwygio’r datganiad o egwyddorion. Ond pe byddai diwygiad arfaethedig yn
gwneud unrhyw newidiadau perthnasol i'r datganiad o egwyddorion, yna bydd y
weithdrefn penderfyniad negyddol yn gymwys i'r diwygiad drafft.

Rhaid i'r Ombwdsmon ymgynghori cyn gosod y datganiad cyntaf o egwyddorion
drafft (neu unrhyw ddiwygiadau drafft iddo) gerbron y Cynulliad o dan yr adran hon.
Yn 6l adran 36(14) ystyr "gweithdrefnau ymdrin 4 chwynion" yw gweithdrefnau
awdurdodau rhestredig ar gyfer archwilio cwynion neu adolygu penderfyniadau
mewn cysylltiad & chamau gweithredu a gymerwyd gan awdurdod rhestredig pan
fo'r mater dan sylw yn un y caiff yr Ombwdsmon ymchwilio iddo o dan Ran 3.

Adran 37 - Gweithdrefnau enghreifftiol ar gyfer ymdrin a chwynion

144.

145.

146.

147.

148.

Mae'r adran hon yn galluogi't Ombwdsmon (ar 6l ymgynghori) i gyhoeddi
gweithdrefnau enghreifftiol ar gyfer ymdrin a4 chwynion (“gweithdrefnau
enghreifftiol”) ar gyfer awdurdodau rhestredig. Rhaid i weithdrefnau enghreifftiol
hefyd gydymffurfio a'r datganiad o egwyddorion a gyhoeddir gan yr Ombwdsmon o

dan adran 36.

Ni chaiff gweithdrefn enghreifftiol a gyhoeddir gan yr Ombwdsmon ei gwneud yn
ofynnol i awdurdod rhestredig wneud rhywbeth os nad oes gan yr awdurdod
rhestredig bwerau (heblaw yn rhinwedd y Ddeddf) i gydymffurfio &'r gofyniad (adran

370)(@))-

Hefyd, ni chaiff gweithdrefn enghreifftiol a gyhoeddir gan yr Ombwdsmon wrthdaro
ag unrthyw ddeddfiad (gan gynnwys codau, canllawiau a chynlluniau ac ati a wnaed
o dan ddeddfiad) sy'n gymwys i'r awdurdod rhestredig (adran 37(5)(b)). Er enghraifft,
ni all gweithdrefn enghreifftiol fod yn anghyson &'r gofynion statudol a nodir yn y
gyfundrefn gwyno 'Gweithio i Wella' sy'n gymwys i gyrff y GIG yng Nghymru.

Mae is-adran (6) yn caniatdu i'r Ombwdsmon adolygu ac ailgyhoeddi unrhyw
weithdrefn enghreifftiol ond mae'n ei gwneud yn ofynnol i't Ombwdsmon hysbysu
rhai awdurdodau rhestredig cyn gwneud hynny. Mae is-adran (7) yn nodi effaith
diwygio ac ailgyhoeddi ar unrhyw fanyleb a wneir o dan adran 38(1) mewn perthynas
a'r weithdrefn enghreifftiol.

Os bydd yr Ombwdsmon yn tynnu gweithdrefn enghreifftiol yn 6l, mae unrhyw
fanylebau cysylltiedig o dan adran 38(1) yn peidio a chael effaith (adran 37(9)(b)(i)).
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Before publishing the first statement of principles, the Ombudsman must lay a draft
statement of principles before the Assembly. The draft statement of principles will be
subject to a negative resolution procedure. This means that the Assembly has 40 days
to object to the draft. If the Assembly does not object within those 40 days, the
Ombudsman must publish the statement of principles in the form of the draft laid
before the Assembly. If the Assembly objects to the statement of principles as
drafted, the Ombudsman must not publish the statement in the form of the draft but
subsection (7) permits the Ombudsman may lay a new draft statement before the
Assembly.

Once the statement of principles has been published, the Ombudsman can revise the
statement of principles. But if a proposed revision would make any material changes
to the statement of principles, then the negative resolution procedure will apply to
the draft revision

The Ombudsman must consult before laying the first draft statement of principles (or
any draft revisions to it) before the Assembly under this section.

Section 36(14) defines “complaints handling procedures” to mean procedures of
listed authorities which examine complaints or review decisions in respect of action
taken by a listed authority where the matter in question is one which the
Ombudsman can investigate under Part 3.

Section 37 - Model complaints-handling procedures

144.

145.

146.

147.

148.

This section enables the Ombudsman (after consultation) to publish model
complaints handling procedures (“model CHPs”) for listed authorities. Model CHPs
must also comply with the statement of principles published by the Ombudsman
under section 36.

A model CHP published by the Ombudsman may not require a listed authority to do
something if the listed authority lacks powers (other than by virtue of the Act) to
comply with the requirement (section 37(5)(a).

Also, a model CHP published by the Ombudsman may not conflict with any
enactment (including codes, guidance and schemes etc. made under an enactment)
that applies to the listed authority (section 37(5)(b)). For example, a model CHP
could not be inconsistent with the statutory requirements set out in the Putting
Things Right complaints regime that applies to NHS bodies in Wales.

Subsection (6) permits the Ombudsman to revise and republish any model CHP but
requires the Ombudsman to notify certain listed authorities before doing so.
Subsection (7) sets out the effect of a revision and republication on any specification
made under section 38(1) in relation to the model CHP.

If the Ombudsman withdraws a model CHP, any related specifications under section
38(1) cease to have effect (section 37(9)(b)(I)).
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Adran 38 - Gweithdrefnau enghreifftiol ar gyfer ymdrin a chwynion: manyleb
awdurdodau rhestredig

149.

150.

151.

dan yr adran hon caiff yr Ombwdsmon bennu unrhyw awdurdod rhestredig y mae
gweithdrefn enghreifftiol yn berthnasol iddo. Rhaid i awdurdod rhestredig a bennir
fod a gweithdrefn ymdrin & chwynion sy'n cydymffurfio 4'r weithdrefn enghreifftiol
berthnasol. Rhaid i awdurdod rhestredig gyflwyno ei weithdrefn ymdrin & chwynion
i'T Ombwdsmon o fewn 6 mis wedi iddo gael ei bennu o dan adran 38(1).

Caiff yr awdurdod rhestredig, gyda chydsyniad yr Ombwdsmon, addasu agweddau
ar y weithdrefn enghreifftiol os yw hyn yn angenrheidiol er mwyn gallu gweithredu'n

effeithiol (adran 38(4)).

Caiff yr Ombwdsmon ddirymu manyleb ar unrhyw adeg (adran 38(6)).

Adran 39 - Datganiadau o beidio & chydymffurfio

152.

153.

154.

155.

Mae'r adran hon yn galluogi'r Ombwdsmon i ddatgan nad yw gweithdrefn ymdrin &
chwynion awdurdod rhestredig penodedig yn cydymffurfio a'r weithdrefn
enghreifftiol berthnasol y mae'r Ombwdsmon wedi'i phennu (o dan adran 38) fel un
syn berthnasol it awdurdod hwnnw. Mae hefyd yn galluogi't Ombwdsmon i
ddatgan, yn yr amgylchiadau hynny lle na phennwyd gweithdrefn enghreifftiol
mewn perthynas ag awdurdod rhestredig, nad yw gweithdrefn ymdrin & chwynion
yr awdurdod yn cydymffurfio a'r datganiad o egwyddorion.

Cyn cyhoeddi datganiad o dan yr adran hon, rhaid i'r Ombwdsmon roi rhesymau dros
wneud y datganiad a chaiff hefyd bennu newidiadau a fyddai'n golygu bod y
datganiad yn cael ei dynnu'n 6l.

Rhaid i'r awdurdod rhestredig anfon ei weithdrefn ymdrin & chwynion at yr
Ombwdsmon o fewn 2 fis i'r datganiad, ar 0l ystyried y rhesymau a roddwyd gan yr
Ombwdsmon dros wneud y datganiad ac unrhyw newidiadau a bennwyd gan yr
Ombwdsmon fel rhai a fyddai'n arwain at y fod y datganiad cael ei dynnu'n 61.

Rhaid i'r Ombwdsmon gyhoeddi datganiadau a wnaed o dan is-adrannau (1) a (2) ar
wefan yr Ombwdsmon (adran 39(3)) a chaiff dynnu'r datganiadau hynny yn 6l ar
unrhyw adeg (adran 39(6)).

Adran 40 - Cyflwyno gweithdrefnau ymdrin & chwynion: cyffredinol

156.

157.

Mae'r adran hon yn rhoi pwer i'r Ombwdsmon ei gwneud yn ofynnol i awdurdod
rhestredig gyflwyno'i weithdrefn ymdrin & chwynion cyn pen tri mis neu gyfnod arall
a gyfarwyddir gan yr Ombwdsmon. Rhaid i'r awdurdod rhestredig gyflwyno ei
weithdrefn o fewn y cyfnod hwnnw hyd yn oed os nad yw'r cyfnod a ganiateir ar gyfer
cyflwyno'r weithdrefn o dan adran 38(3) neu 39(5) wedi dod i ben eto.

Hefyd, mae'n ofynnol i awdurdod rhestredig ddarparu gwybodaeth ychwanegol os

gofynnir iddo wneud hynny. Mae hyn yn galluogi'r Ombwdsmon i gael darlun llawn
o weithdrefn ymdrin & chwynion awdurdod rhestredig.

20



These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

Section 38 - Model complaints-handling procedures: specification of listed
authorities

149.

150.

151.

This section enables the Ombudsman to specify any listed authority to which a
model CHP is relevant. A specified listed authority must have a complaints handling
procedure that complies with the relevant model CHP. A listed authority must
submit its complaints handling procedure to the Ombudsman, within 6 months of
being specified under section 38(1).

The listed authority may, with the Ombudsman’s consent, modify aspects of the
model CHP if this is necessary for its effective operation (section 38(4)).

A specification can be revoked by the Ombudsman at any time (section 38(6).

Section 39 - Declarations of non-compliance

152.

153.

154.

155.

This section enables the Ombudsman to declare that a complaints-handling
procedure of a specified listed authority does not comply with the relevant model
CHP which the Ombudsman has specified (under section 38) as being relevant to
that authority. It also enables the Ombudsman to declare, in those circumstances
where no model CHP has been specified in relation to a listed authority, that the
authority’s complaints-handing procedure does not comply with the statement of
principles.

Before publishing a declaration under this section, the Ombudsman must give
reasons for making the declaration and may also specify changes that would result in
the declaration being withdrawn.

The listed authority must send its complaints-handling procedure to the
Ombudsman within 2 months of the declaration, having taken account of the reasons
given by the Ombudsman for making the declaration and any changes specified by
the Ombudsman as being ones which would result in the declaration being
withdrawn.

The Ombudsman must publish declarations made under subsections (1) and (2) on
the Ombudsman’s website (section 39(3)) and may withdraw such declarations at
any time (section 39(6)).

Section 40 - Submission of complaints-handling procedures: general

156.

157.

This section gives the Ombudsman a power to require a listed authority to submit its
complaints-handling procedure within 3 months or such other period as the
Ombudsman thinks fit. The listed authority must submit its procedure within that
period even if the period allowed for the submission of the procedure under section
387(3) or 398(5) has not yet expired.

A listed authority is also required to provide additional information on request. This

enables the Ombudsman to get a full picture of a listed authority’s complaints-
handling procedure.
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Adran 41 - Gweithdrefnau ymdrin & chwynion: hybu arferion gorau etc

158.

159.

Mae'r adran hon yn gosod dyletswyddau ar yr Ombwdsmon i: (1) monitro arferion o
ran y ffordd y mae awdurdodau rhestredig yn ymdrin & chwynion, (2) hybu arferion
gorau o ran y ffordd yr ymdrinnir & chwynion o'r fath, a (3) annog cydweithrediad a
rhannu arferion gorau am y materion hyn. Mae'r adran hon yn gymwys i bob cwyn,
nid dim ond cwynion y caiff yr Ombwdsmon ymchwilio iddynt o dan Ran 3.

Rhaid i awdurdodau rhestredig gydweithredu a'r Ombwdsmon wrth arfer y
dyletswyddau hyn oni bai nad oes ganddynt y pwerau angenrheidiol (ac eithrio yn
rhinwedd y Ddeddf) neu os yw cydweithredu yn anghyson ag unrhyw ddeddfiad
arall sy'n gymwys i'r awdurdod rhestredig.

RHAN 5
Adran 42 - Materion y mae’r Rhan hon yn gymwys iddynt

160.

161.

162.

Mae adran 42 yn nodi'r tri mater y mae Rhan 5 yn gymwys iddynt: (1) camau
gweithredu a gymerwyd gan ddarparwr cartref gofal mewn cysylltiad & darparu llety,
gofal nyrsio neu ofal personol mewn cartref gofal yng Nghymru; (2) camau
gweithredu a gymerwyd gan ddarparwr gofal cartref mewn cysylltiad a darparu gofal
cartref yng Nghymru; a (3) camau a gymerwyd gan ddarparwr gofal lliniarol
annibynnol mewn cysylltiad & darparu gwasanaeth gofal lliniarol yng Nghymru.

Nid yw Rhan 5 yn gymwys i gwynion y gellir ymdrin 4 hwy o dan Ran 3, nac i faterion
a ddisgrifir yn Atodlen 4 (materion sydd wedi eu heithrio o awdurdodaeth yr
Ombwdsmon). Caiff Gweinidogion Cymru ddiwygio Atodlen 4 drwy reoliadau, ond
rhaid iddynt ymgynghori &'r Ombwdsmon cyn gwneud hynny.

Mae'r termau a ddefnyddir yn yr adran hon yn cael eu diffinio yn adrannau 62 i 64.

Atodlen 4

163.

Mae'r Atodlen hon yn gwneud darpariaeth ynghylch materion sydd wedi'u heithrio o
awdurdodaeth yr Ombwdsmon.

Adran 43 - PWer i ymchwilio i gwynion

164.

165.

Mae adran 43 yn caniatdu i'r Ombwdsmon ymchwilio i gwyn sy'n ymwneud 4 mater
y mae Rhan 5 yn gymwys iddo os:

a) yw'r gwyn wedi'i gwneud yn briodol neu wedi'i hatgyfeirio'n briodol at yr
Ombwdsmon; a

b) ynachos cwynion am ddarparwyr gofal lliniarol annibynnol, os yw'r darparwr
gofal lliniarol annibynnol wedi cael cyllid cyhoeddus, o fewn y tair blynedd
cyn dyddiad y camau gweithredu y mae'r gwyn yn ymwneud a hwy.

Mae “cyllid cyhoeddus" yn cael ei ddiffinio yn is-adran (3) a'r ystyr yw cyllid oddi
wrth Weinidogion Cymru, Bwrdd Iechyd Lleol a sefydlwyd o dan adran 11 o Ddeddf
y Gwasanaeth Iechyd Gwladol (Cymru) 2006, Ymddiriedolaeth GIG neu gyngor sir
neu gyngor bwrdeistref sirol yng Nghymru. Gallai hyn, er enghraifft, gynnwys cyllid
grant a ddarperir gan Weinidogion Cymru i'r gwasanaeth gofal lliniarol annibynnol.
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Section 41 - Complaints-handling procedures: promotion of best practice etc.

158.

159.

This section imposes duties on the Ombudsman to: (1) monitor listed authorities’
practice in handling complaints, (2) promote best practice in relation to the handling
of such complaints and (3) encourage cooperation and the sharing of best practice
about these matters. This section applies to all complaints, not just complaints the
Ombudsman can investigate under Part 3.

Listed authorities must co-operate with the Ombudsman in the exercise of these
duties unless they lack the necessary powers (other than by virtue of the Act) or
where co-operating is inconsistent with any other enactment that applies to the listed
authority.

PART 5
Section 42 - Matters to which this Part applies

160.

161.

162.

Section 42 sets out the three matters to which Part 5 applies: (1) action taken by a care
home provider in connection with the provision of accommodation, nursing or
personal care in a care home in Wales; (2) action taken by a domiciliary care provider
in connection with the provision of domiciliary care in Wales; and (3) action taken by
an independent palliative care provider in connection with the provision of a
palliative care service in Wales.

Part 5 does not apply to complaints which may be dealt with under Part 3 or to
matters described in Schedule 4 (matters excluded from the Ombudsman’s
jurisdiction). The Welsh Ministers may by regulations amend Schedule 4 but must
consult the Ombudsman before doing so.

The terms used in this section are defined in sections 62 to 64.

Schedule 4

163.

This Schedule makes provision as to matters that are excluded from the
Ombudsman’s jurisdiction.

Section 43 - Power to investigate complaints

164.

165.

Section 43 permits the Ombudsman to investigate a complaint relating to a matter to
which Part 5 applies only if:

a) the complaint has been duly made or referred to the Ombudsman; and

b) in the case of complaints about independent palliative care providers, that the
independent palliative care provider has received public funding within three
years preceding the date of the action to which the complaint relates.

“Public funding” is defined in subsection (3) and means funding from the Welsh
Ministers, a Local Health Board established under section 11 of the National Health
Service (Wales) Act 2006, an NHS Trust or a county council or county borough
council in Wales. This could, for example, cover grant funding provided by the
Welsh Ministers to the independent palliative care service.
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Mae adrannau 43(4) a 48(1) yn nodi'r gofynion y mae'n rhaid eu bodloni er mwyn i
gwyn gael ei gwneud yn briodol i'r Ombwdsmon. Mae adran 43(5) ac adran 49(1) yn
nodi'r gofynion y mae'n rhaid eu bodloni er mwyn i gWwyn gael ei hatgyfeirio'n briodol
at yr Ombwdsmon gan ddarparwr y mae'r gwyn yn ymwneud 4 hi.

Mae adran 43(7) yn galluogi't Ombwdsmon i ymchwilio i gWwyn, y mae gan yr
Ombwdsmon hawl i ymchwilio iddi o dan Ran 5, hyd yn oed os nad yw'r gofynion
penodol o ran y ffordd y mae cwyn yn cael ei gwneud neu ei hatgyfeirio wedi'u
bodloni, os yw'r Ombwdsmon yn ystyried ei bod yn rhesymol gwneud hynny.

Mae adran 43(8) yn rhoi disgresiwn eang i'r Ombwdsmon benderfynu pa un a yw am
gychwyn ymchwiliad, parhau ag ymchwiliad neu ddod ag ymchwiliad i ben. Mae
adran 43(10) yn ei gwneud yn eglur y caiff yr Ombwdsmon gychwyn neu barhau ag
ymchwiliad i gwyn hyd yn oed os yw'r gWwyn wedi'i thynnu'n 6l. Gall hyn fod yn
briodol, er enghraifft, pan fo achwynydd 'arweiniol' wedi gwneud cwyn am gamau
gweithredu gan ddarparwr a'r rheini hefyd wedi effeithio ar bersonau eraill, ond fod
y person hwnnw, wedi hynny, wedi tynnu ei gwyn 'arweiniol' yn 61. Mewn achosion
o'r fath, caiff yr Ombwdsmon ystyried ei bod yn briodol cychwyn ymchwiliad neu
barhau ag ymchwiliad, er i'r gwyn 'arweiniol' gael ei thynnu'n 61, er mwyn diogelu
buddiannau'r personau eraill.

Adran 44 - PWer i ymchwilio ar ei liwt ei hun

169.

170.

171.

172.

Mae adran 44 yn caniatau i'r Ombwdsmon gychwyn ymchwiliad i fater y mae Rhan 5
yn gymwys iddo, pa un a yw'r Ombwdsmon wedi derbyn cwyn ai peidio,.

Mae hyn yn cael effaith sylweddol ar y modd y dehonglir y Ddeddf - pan gaiff y gair
"ymchwiliad" ei ddefnyddio yn Rhan 5, gall olygu naill ai ymchwiliad o dan adran 43
neu ymchwiliad o dan adran 44. Er enghraifft, mae adran 53 yn gymwys "at ddibenion
ymchwiliad o dan y Rhan hon". Felly, mae adran 53 yn gymwys o ran ymchwiliad i
gWwyn o dan adran 43 ac ymchwiliad ar ei liwt ei hun o dan adran 44.

Dim ond i ymchwilio i faterion y mae gan yr Ombwdsmon hawl i ymchwilio iddynt o
dan Ran 5 y caniateir defnyddio'r pwer yn adran 44. Mae adran 42 yn nodi'r materion
hynny.

Mae adran 44(3) yn nodi'r gofynion y mae'n rhaid eu bodloni cyn y caiff yr
Ombwdsmon gynnal ymchwiliad ar ei liwt ei hun. Y gofynion yw:

a) bod yn rhaid i'r Ombwdsmon roi sylw i fudd y cyhoedd wrth gychwyn
ymchwiliad ar ei liwt ei hun;

b) bod yn rhaid i'r Ombwdsmon fod ag amheuaeth resymol o gamweinyddiaeth
systemig;

¢) bod yn rhaid it Ombwdsmon ymgynghori a'r cyfryw bersonau y mae’r
Ombwdsmon o'r farn ei bod yn briodol ymgynghori & hwy; a

d) bod yn rhaid i'r Ombwdsmon roi sylw i'r meini prawf ar gyfer ymchwiliadau
ar ei liwt ei hun a gyhoeddir o dan adran 45.
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Sections 43(4) and 48(1) set out the requirements which must be in order for a
complaint to be duly made to the Ombudsman. Section 43(5) and section 49(1) set out
the requirements which must be met in order for a complaint to be duly referred to
the Ombudsman by a provider to whom it relates.

Section 43(7) enables the Ombudsman to investigate a complaint, which the
Ombudsman is entitled to investigate under Part 5, even if the specific requirements
as to the way a complaint is to be made or referred have not been fulfilled, if the
Ombudsman considers it reasonable to do so.

Section 43(8) provides the Ombudsman with a wide discretion as to whether to
begin, continue or discontinue an investigation. Section 43(10) makes clear that the
Ombudsman may begin or continue an investigation even if the complaint has been
withdrawn. This may be appropriate, for example, where a ‘lead” complainant has
made a complaint about a provider’s action which has also affected other persons,
but that person has subsequently withdrawn the “lead” complaint. In such cases, the
Ombudsman may consider it appropriate to begin or to continue an investigation,
despite the withdrawal of the ‘lead” complaint, so as to protect the interests of the
other persons.

Section 44 - Power to investigate on own initiative

169.

170.

171.

172.

Section 44 allows the Ombudsman to initiate an investigation into a matter to which
Part 5 applies, whether the Ombudsman has received a complaint or not.

This has a significant effect on the interpretation of the Act - when the word
“investigation” is used in Part 5, it can mean either an investigation under section 43
or an investigation under section 44. For example, section 53 applies “for the
purposes of an investigation under this Part”. Therefore, section 53 applies in
relation to an investigation into a complaint under section 43 and an own initiative
investigation under section 44.

The power in section 44 can only be used to investigate matters the Ombudsman is
entitled to investigate under Part 5. Section 42 sets out those matters.

Section 44(3) sets out requirements that must be met before the Ombudsman can
begin an own initiative investigation. The requirements are:

a) the Ombudsman must have regard to whether it is in the public interest to
begin an own initiative investigation;

b) the Ombudsman must have a reasonable suspicion that there is systemic
maladministration;

c) the Ombudsman must consult such persons as the Ombudsman thinks
appropriate; and

d) the Ombudsman must have regard to the own initiative criteria published
under section 45.
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Adran 45 - Meini prawf ar gyfer ymchwilio ar ei liwt ei hun

173.

174.

175.

176.

177.

Mae adran 45 yn ei gwneud yn ofynnol i'r Ombwdsmon gyhoeddi'r meini prawf y
bydd yr Ombwdsmon yn eu defnyddio wrth benderfynu a ddylai gynnal ymchwiliad
ar ei liwt ei hun o dan Ran 5 (ac o dan adran 44(3)(d), rhaid i'r Ombwdsmon roi sylw
i'r meini prawf hyn cyn cychwyn ymchwiliad ar ei liwt ei hun).

Cyn cyhoeddi'r meini prawf cyntaf, rhaid i'r Ombwdsmon osod drafft o'r meini prawf
gerbron y Cynulliad. Bydd y drafft o'r meini prawf yn destun gweithdrefn
penderfyniad negyddol. Golyga hyn bod gan y Cynulliad 40 diwrnod i wrthwynebu'r
meini prawf. Os na fydd y Cynulliad yn gwrthwynebu o fewn y 40 diwrnod hwnnw,
rhaid i'r Ombwdsmon gyhoeddi'r meini prawf ar ffurf y drafft a osodwyd gerbron y
Cynulliad. Os bydd y Cynulliad yn penderfynu peidio & chymeradwyo'r meini prawf
drafft, mae adran 45(3) yn gwahardd yr Ombwdsmon rhag cyhoeddi'r meini prawf ar
tfurf drafft ond mae adran 45(6) yn egluro nad yw darpariaethau adran 45(3) yn atal
yr Ombwdsmon rhag gosod meini prawf drafft newydd gerbron y Cynulliad.

Pan fydd y meini prawf wedi cael eu cyhoeddi, caiff yr Ombwdsmon ddiwygio ac
ailgyhoeddi'r meini prawf. Ond os bydd diwygiad yn gwneud newidiadau sylweddol
i'r meini prawf, yna rhaid i'r diwygiad drafft gael ei osod gerbron y Cynulliad a bydd
y weithdrefn penderfyniad negyddol yn gymwys i'r diwygiad drafft yn yr un modd
ag yr oedd yn gymwys i'r meini prawf drafft.

Caiff Gweinidogion Cymru wneud rheoliadau i addasu’r meini prawf. Mae
rheoliadau o'r fath yn dilyn gweithdrefn penderfyniad cadarnhaol. Golyga hyn bod
yn rhaid i'r Cynulliad gymeradwyo'r rheoliadau - os nad yw'r Cynulliad yn
cymeradwyo'r rheoliadau, yna ni fyddant yn dod i rym. Ond os yw'r Cynulliad yn
cymeradwyo'r rheoliadau, rhaid ir Ombwdsmon ddiweddaru'r meini prawf a
gyhoeddwyd i adlewyrchu'r newidiadau a wneir gan y rheoliadau.

Rhaid i'r Ombwdsmon a Gweinidogion Cymru ymgynghori cyn cynnig meini prawf
(neu cyn cynnig newidiadau sylweddol i feini prawf) o dan yr adran hon.

Adran 46 - Dulliau amgen o ddatrys materion

178.

Mae adran 46 yn rhoi pwer eang i'r Ombwdsmon gymryd camau i ddatrys materion
o dan Ran 5 heb symud ymlaen at ymchwiliad ffurfiol. Mae'r pwer ar gael i'r
Ombwdsmon ei ddefnyddio yn lle'r pwer i ymchwilio neu yn ychwanegol ato.

Adran 47 - Pwy sy'n cael cwyno

179.

180.

Mae adran 47 yn gwneud darpariaeth debyg i adran 7 o'r Ddeddf hon. Mae'n rhestru'r
bobl y caniateir iddynt wneud cwyn i'r Ombwdsmon o dan Ran 5 o'r Ddeddf hon.

Mae adran 47 yn rhagnodi'r personau y caiff yr Ombwdsmon dderbyn cwyn
ganddynt. Y personau hynny yw:

a) aelod o'r cyhoedd sy’n honni neu sydd wedi honni ei fod wedi dioddef
anghyfiawnder neu galedi o ganlyniad i fater y mae gan yr Ombwdsmon hawl
i ymchwilio iddo o dan Ran 5. Disgrifir y person hwn fel “y person a
dramgwyddwyd”.

b) person a awdurdodwyd yn ysgrifenedig gan y person a dramgwyddwyd i
wneud y gWwyn ar ei ran; neu
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Section 45 - Criteria for own initiative investigations

173.

174.

175.

176.

177.

Section 45 requires the Ombudsman to publish the criteria that the Ombudsman will
use when deciding whether to carry out an own initiative investigation under Part 5
(and under section 44(3)(d), the Ombudsman must have regard to these criteria
before beginning an own initiative investigation).

Before publishing the first criteria, the Ombudsman must lay a draft of the criteria
before the Assembly. The draft criteria will be subject to a negative resolution
procedure. This means that the Assembly has 40 days to object to the criteria. If the
Assembly does not object within those 40 days, the Ombudsman must publish the
criteria in the form of the draft laid before the Assembly. If the Assembly resolves
not to approve the draft criteria, section 45(3) prohibits the Ombudsman from
publishing the criteria in the form of the draft but section 45(6) clarifies that the
provisions of section 45(3) do not prevent the Ombudsman from laying new draft
criteria before the Assembly.

Once the criteria have been published, the Ombudsman can revise and republish the
criteria. But if a revision makes any material changes to the criteria, then the draft
revision must be laid before the Assembly and the negative resolution procedure will
apply to the draft revisions it applied to the draft criteria.

The Welsh Ministers may make regulations to amend the criteria. Such regulations
follow an affirmative resolution procedure. This means the regulations must be
approved by the Assembly - if the Assembly does not approve the regulations then
they do not take effect. But if the Assembly does approve the regulations, the
Ombudsman must update the published criteria to reflect the changes made by the
regulations.

Both the Ombudsman and the Welsh Ministers must consult before proposing
criteria (or proposing material changes to criteria) under this section.

Section 46 - Alternative resolution of matters

178.

Section 46 provides the Ombudsman with a wide power to take steps to resolve
matters under Part 5 without proceeding to formal investigation. The power is
available to the Ombudsman to use instead of, or in addition to, the power to
investigate.

Section 47 - Who can complain

179.

180.

Section 47 makes similar provision to section 7 of this Act. It lists the persons who
may make a complaint to the Ombudsman under Part 5 of this Act.

Section 47 prescribes the persons from whom the Ombudsman may accept a
complaint. Those persons are;

a) a member of the public who claims, or has claimed to have sustained injustice
or hardship in consequence of the matters the Ombudsman is entitled to
investigate under Part 5. This person is described as the person aggrieved,

b) a person authorised, in writing, by the person aggrieved to make the
complaint on their behalf, or
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¢) os nad yw’r person a dramgwyddwyd yn gallu awdurdodi’r cyfryw berson,
person sydd, ym marn yr Ombwdsmon, yn briodol.

Nid unigolion yn unig a gaiff gwyno i'r Ombwdsmon: caiff cwmniau a sefydliadau
hefyd gwyno i'r Ombwdsmon am anghyfiawnder neu galedi a ddioddefwyd gan
aelodau o'r cyhoedd, cyhyd ag y bodlonir yr amodau yn is-adran (1). Mae adran 47(2)
yn eithrio person sy'n gweithredu yn rhinwedd rhai swyddogaethau o'r diffiniad o
“aelod o'r cyhoedd” at ddibenion yr adran hon, er enghraifft person sy'n gweithredu
yn rhinwedd ei swyddogaeth fel darparwr cartref gofal. Fodd bynnag, nid yw hyn yn
atal person o'r fath rhag gwneud cwyn, ar yr amod bod y person yn gwneud y gWwyn
yn rhinwedd swyddogaeth bersonol.

Mae gan yr Ombwdsmon bwer i benderfynu a yw gofynion adran 47 wedi eu bodloni
mewn achos penodol.

Adran 48 - Gofynion: cwynion a wneir i'r Ombwdsmon

183.

184.

185.

186.

187.

Os bydd person yn dymuno gwneud cwyn it Ombwdsmon, rhaid i'r gwyn fodloni
gofynion adran 48(1) (er bod gan yr Ombwdsmon ddisgresiwn o dan adran 43(7) i
ymchwilio i faterion pan nad yw'r gofynion hyn yn cael eu bodloni).

Mae adran 48(1) yn darparu, er mwyn i gwyn fodloni gofynion adran 43(4)(c), bod yn
rhaid iddi fod ar ffurf a bennir gan yr Ombwdsmon a rhaid iddi gynnwys yr
wybodaeth a bennir gan yr Ombwdsmon. Hefyd, rhaid i'r gwyn gael ei gwneud cyn
diwedd y cyfnod o flwyddyn sy’n dechrau ar y diwrnod y cafodd y person a
dramgwyddwyd ei hysbysu gyntaf am y mater sy’'n destuny gwyn. Byddy ffurfa'r
cynnwys yn cael eu pennu mewn canllawiau a gyhoeddir gan yr Ombwdsmon.

Mae adran 48(4) yn darparu ar gyfer amgylchiadau lle caiff cwyn ei gwneud heblaw
yn ysgrifenedig (er enghraifft, cwyn lafar neu ar ffurf laith Arwyddion Prydain). Mae
is-adrannau (4) i (7) yn pennu gofynion ychwanegol lle caiff cwyn ei gwneud heblaw
yn ysgrifenedig. Mae hyn yn cynnwys egluro wrth yr unigolyn dan sylw oblygiadau
gwneud cwyn yn briodol (h.y. y gallai cwyn sy'n cael ei gwneud yn briodol arwain at
gychwyn ymchwiliad gan yr Ombwdsmon), a chadarnhau a yw'r unigolyn am i'r
gwyn symud ymlaen i fod yn un sy'n cael ei gwneud yn briodol.

Os nad yw'r person yn dymuno i'r gwyn gael ei thrin yn un sy'n cael ei gwneud yn
briodol, yna ni chaiff yr Ombwdsmon gychwyn ymchwiliad adran 43 i'r mater (ond
os yw'r Ombwdsmon eisoes wedi cychwyn ychwiliad i'r mater a bod y person wedi
hynny yn tynnu'r gwyn lafar yn 6l, mae gan yr Ombwdsmon ddisgresiwn i
benderfynu a ddylai barhau a'r ymchwiliad ai peidio).

Os yw person wedi cadarnhau nad yw am i gwyn barhau i gael ei hystyried yn un a
wnaed yn briodol, caiff yr Ombwdsmon, serch hynny, barhau i ymchwilio i'r mater o
dan y pwer i ymchwilio ar ei liwt ei hun yn adran 44 os yw gofynion yr adran wedi'u
bodloni.

Adran 49 - Gofynion: cwynion a atgyfeirir at yr Ombwdsmon

188.

Mae’r adran hon yn pennu’r gofynion y mae’n rhaid eu bodloni er mwyn i gWwyn gael
ei hatgyfeirio’n briodol o fewn ystyr adran 43(5)(b). Caiff darparwr atgyfeirio cwyn at
yr Ombwdsmon ond dim ond os caiff ei gwneud gan berson a fyddai wedi bod & hawl
i wneud y gwyn honno'n uniongyrchol i'r Ombwdsmon o dan adran 47.
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c) where the person aggrieved cannot give such authorisation, a person the
Ombudsman considers appropriate.

It is not only individuals who can complain to the Ombudsman: companies and
organisations can also complain to the Ombudsman about injustice or hardship
suffered by members of the public, provided that the conditions in subsection (1) are
satisfied. ~Section 47(2) excludes person acting in certain capacities from the
definition of “member of the public” for the purposes of this section, for example a
person acting in their capacity as a care home provider. However, this does not
prevent such a person from making a complaint, provided the person is making the
complaint in their personal capacity.

The Ombudsman has the power to decide whether the requirements of section 47
have been met in a particular case.

Section 48 - Requirements: complaints made to the Ombudsman

183.

184.

185.

186.

187.

If a person wishes to make a complaint to the Ombudsman, the complaint must
satisfy the requirements of section 48(1) (though the Ombudsman has discretion
under section 43(7) to investigate matters where these requirements are not met).

Section 48(1) provides that in order for a complaint to meet the requirements of
section 43(4)(c), it must be in a form specified by the Ombudsman and must contain
the information specified by the Ombudsman. The complaint must also be made
within 1 year of date when the person aggrieved first had notice of the matter which
is the subject of the complaint. The form and content will be specified in guidance
published by the Ombudsman.

Section 48(4) provides for circumstances where a complaint is made other than in
writing (for example, a complaint made orally or in British Sign Language),
Subsections (4) to (7) set out additional requirements for complaints made other than
in writing. This includes explaining to the person what it means for a complaint to be
duly made (i.e. that when a complaint is duly made, it could lead to the Ombudsman
beginning an investigation), and checking with the person whether they wish the
complaint to continue to be one that is duly made.

If the person does not wish the complaint to be treated as one that is duly made, then
the Ombudsman cannot begin a section 43 investigation into the matter (but if the
Ombudsman has already begun an investigation into the matter and the person
subsequently withdraws the oral complaint, the Ombudsman has discretion as to
whether to continue the investigation).

Where a person has confirmed that they do not wish a complaint to continue to be
treated as duly made the Ombudsman can nonetheless investigate the matter under
the own initiative power in section 44 if the requirements of that section are met.

Section 49 - Requirements: complaints referred to the Ombudsman

188.

This section sets out the requirements that must be met in order for a complaint to be
duly referred within the meaning of section 43(5)(b). A provider can refer a
complaint to the Ombudsman only if it is made by a person who would have been
entitled to make that complaint directly to the Ombudsman undersection 47.

24



Mae'r nodiadau hyn yn cyfeirio at Ddeddf Ombwdsmon Gwasanaethau Cyhoeddus (Cymru) 2019 (dccc 3)

189.

190.

191.
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Rhaid i'r gWwyn fod wedi cael ei gwneud i'r darparwr o fewn blwyddyn i'r diwrnod y
cafodd y person a dramgwyddwyd ei hysbysu gyntaf o'r mater y gwneir cwyn
amdano. Rhaid i'r atgyfeiriad gan y darparwr i'r Ombwdsmon hefyd ddigwydd cyn
diwedd cyfnod o flwyddyn sy'n dechrau ar y diwrnod y gwnaed y gwyn i'r darparwr.

Yn ogystal, rhaid i'r atgyfeiriad fod ar ba ffurf bynnag y mae'r Ombwdsmon yn ei nodi
mewn canllawiau a gyhoeddir o dan adran 48(2), arhaid iddo gynnwys pa wybodaeth
bynnag a nodir yn y canllawiau hynny. Felly, dylai darparwyr sydd am atgyfeirio
cwyn ddarllen y canllawiau hynny i'w helpu i wneud yr atgyfeiriad.

Dan adran 43(7) mae gan yr Ombwdsmon ddisgresiwn i ymchwilio i gWwyn hyd yn
oed pan nad yw'r naill neu'r llall o'r terfynau amser (neu'r ddau) wedi eu bodloni, pan
nad yw'r atgyfeiriad ar y ffurf sy'n ofynnol, neu pan nad yw'r atgyfeiriad yn cynnwys
y wybodaeth ofynnol.

Adran 50 - Cofnodion o gwynion

192.

193.

Mae adran 50 yn ei gwneud yn ofynnol i'r Ombwdsmon gadw cofrestr o bob cwyn a
wneir i'r Ombwdsmon neu a atgyfeirir ato y mae gan yr Ombwdsmon hawl i
ymchwilio iddi o dan Ran 5.

Rhaid i'r gofrestr gynnwys pob cwyn ysgrifenedig (gan gynnwys cwynion a wnaed ar
tfurf electronig) a phob cwyn a wnaed ar ffurf heblaw yn ysgrifenedig (gan gynwys y
rhai a wnaed ar lafar).

Adran 51 - Penderfyniadau i beidio ag ymchwilio i gwynion neu i roi’r gorau i
ymchwiliad

194.

195.

196.

197.

198.

Mae adran 51 yn darparu bod yn rhaid i'r Ombwdsmon baratoi datganiad o resymau
mewn perthynas ag unrhyw benderfyniad gan yr Ombwdsmon i beidio & chychwyn,
neu i derfynu ymchwiliad i gWwyn neu ymchwiliad ar ei liwt ei hun y mae'r
Ombwdsmon wedi ymgynghori & pherson mewn perthynas ag ef o dan adran 44(3)(c).

Gellir gwneud penderfyniad o'r fath, er enghraifft, pan fo'r Ombwdsmon wedi datrys
mater trwy ddulliau amgen o dan adran 46 ac, felly, wedi penderfynu peidio 4 chynnal
ymchwiliad ffurfiol.

Dan adran 51(2), rhaid i'r Ombwdsmon anfon copi o'r datganiad hwnnw at:

a) unrhyw berson a wnaeth gwyn i'r Ombwdsmon; a
b) y darparwr y mae'r mater yn ymwneud ag ef.

Dan adran 51(3), caiff yr Ombwdsmon hefyd anfon copi o'r datganiad at unrhyw
berson arall sy’n briodol ym marn yr Ombwdsmon.

Ni chaiff yr Ombwdsmon ond cyhoeddi datganiad o'r fath os yw’r Ombwdsmon o'r
farn ei bod er budd y cyhoedd i wneud hynny. Wrth ddod i'r farn honno, rhaid i'r
Ombwdsmon ystyried lles y person a dramgwyddwyd (os oes un) ac unrhyw
bersonau eraill sy’n briodol ym marn yr Ombwdsmon.
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The complaint must have been made to the provider within a year from the day that
the person aggrieved first had notice of the matter complained of. The referral by the
provider to the Ombudsman must also occur before the end of one year beginning on
the day on which the complaint was made to the provider.

In addition, the referral must be in whatever form, and contain whatever
information, the Ombudsman specifies in guidance published under section 48(2).
Therefore, providers who wish to refer a complaint should read that guidance in
order to help them make the referral.

Under section 43(7) the Ombudsman has discretion to investigate a compliant even
where either (or both) of the time limits are not met, or where the referral is not in the
required form or does not contain the required information.

Section 50 - Records of complaints

192.

193.

Section 50 requires the Ombudsman to keep a register of all complaints made or
referred to the Ombudsman that the Ombudsman is entitled to investigate under
Part 5.

This register must include all written complaints (including complaints made in
electronic form) and all complaints made other than in writing, (including those
made orally_.

Section 51 - Decisions not to investigate complaints or to discontinue
investigations

194.

195.

196.

197.

198.

Section 51 provides that the Ombudsman must prepare a statement of reasons in
relation to any decision by the Ombudsman not to begin, or to discontinue, an
investigation into a complaint or an own initiative investigation in relation to which
the Ombudsman has consulted a person under section 44(3)(c).

Such a decision may be made, for example, where the Ombudsman has resolved a
matter through alternative means under section 46 and has therefore decided not to
undertake a formal investigation.

Under section 51(2), the Ombudsman must send a copy of that statement to:

a) any person who made a complaint to the Ombudsman; and
b) the provider to whom the matter relates.

Under section 51(3) the Ombudsman may also send a copy of the statement to any
other person the Ombudsman considers appropriate.

The Ombudsman may publish such a statement if the Ombudsman considers that it
is in the public interest to do so. In reaching this view, the Ombudsman must take
account of the interests of the person aggrieved (if any) and any other persons the
Ombudsman thinks appropriate.
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Mae adrannau 51(7) ac (8) yn gwahardd yr Ombwdsmon rhag anfon neu gyhoeddi
datganiad sy'n:

a) cynnwys enw person (heblaw’r darparwr y mae’r mater yn ymwneud ag ef);
neu

b) yn cynnwys gwybodaeth sydd, ym marn yr Ombwdsmon, yn debygol o
wneud y cyfryw berson yn hysbys ac y gellir, ym marn yr Ombwdsmon, ei
hepgor heb amharu ar effeithiolrwydd y datganiad,

oni bai bod yr Ombwdsmon o'r farn ei bod er budd y cyhoedd i gynnwys enw neu
fanylion o'r fath.

Nid yw'r gwaharddiad yn gymwys o ran y fersiwn o'r datganiad a anfonir at y person
a dramgwyddwyd (os oes un).

Adran 52 - Gweithdrefn ymchwilio

201.

202.

203.

204.

205.

206.

Mae adran 52(1) yn nodi'r gofynion ar gyfer ymchwiliadau o dan adran 43 (h.y.
ymchwiliadau yn dilyn cwyn).

Mae adrannau 52(2) i 51(7) yn nodi'r gofynion ar gyfer ymchwiliadau o dan adran 44
(h.y. ymchwiliadau y mae’r Ombwdsmon yn eu gwneud ar ei liwt ei hun), sy'n
cynnwys gofyniad it Ombwdsmon baratoi 'cynnig ymchwilio' ac anfon y cynnig
ymchwilio at y darparwr sy'n destun ymchwiliad, ac unthyw berson a adwaenir yn y
cynnig ymchwilio mewn modd negyddol. Rhaid i'tr Ombwdsmon hefyd roi cyfle i'r
darparwr a phersonau eraill roi sylwadau ar yr ymchwiliad.

Ar y llaw arall, nid oes rhaid i'r Ombwdsmon baratoi cynnig ymchwilio yn yr
amgylchiadau a nodir yn adran 52(3) a (4). Mae hyn yn golygu, os yw'r Ombwdsmon
wedi cychwyn ymchwilio i fater (naill ai mewn ymateb i gWwyn o dan adran 43 neu
drwy ddefnyddio'r pwer i ymchwilio ar ei liwt ei hun o dan adran 44), y cyfeirir ato
fel “yr ymchwiliad gwreiddiol”, a bod yr Ombwdsmon, wedi hynny, wedi dechrau
ymchwiliad i fater o dan adran 44 sydd & chysylltiad sylweddol a'r ymchwiliad
gwreiddiol, y cyfeirir ato fel yr ymchwiliad cysylltiedig, yna nid oes rhaid i'r
Ombwdsmon baratoi cynnig ymchwilio mewn perthynas &'r ymchwiliad cysylltiedig.

Fodd bynnag, hyd yn oed os nad oes rhaid i'r Ombwdsmon baratoi cynnig ymchwilio,
mae adran 52(6) yn dal i'w gwneud yn ofynnol i'r Ombwdsmon ddod &'r ymchwiliad
i sylw'r rhai sy'n destun yr ymchwiliad a rhoi cyfle iddynt wneud sylwadau.

Dan adran 52(7), rhaid i gynnig ymchwilio nodi'r rhesymau dros yr ymchwiliad a nodi
sut mae meini prawf adran 45 wedi'u bodloni (h.y. y meini prawf ar gyfer

ymchwiliadau'r Ombwdsmon ar ei liwt ei hun).

Mae adran 52(8) yn ei gwneud yn ofynnol i bob ymchwiliad gael ei gynnal yn breifat.
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Sections 51(7) and (8) prohibit the Ombudsman from sending out or publishing a
statement that:

a) names any person (other than the provider to whom the matter relates); or

b) includes information which, in the opinion of the Ombudsman, is likely to
identify such a person and which, in the opinion of the Ombudsman, can be
omitted from the statement without impairing its effectiveness,

unless the Ombudsman considers that it is in the public interest to include such a
name or identifying particulars.

This prohibition does not apply in relation to the version of the statement sent to the
person aggrieved (if any).

Section 52 - Investigation procedure

201.

202.

203.

204.

205.

206.

Section 52(1) sets out the requirements for investigations under section 43 (i.e.
investigations following a complaint).

Sections 52(2) to 51(7) set out the requirements for investigations under section 44
(i.e. investigations carried out on the Ombudsman’s own initiative), which include a
requirement for the Ombudsman to prepare an ‘investigation proposal” and to send
the investigation proposal to the provider being investigated and any person
identified in the investigation proposal in a negative way. The Ombudsman must
also give the provider and other persons opportunity to comment on the
investigation.

But the Ombudsman does not have to prepare an investigation proposal in the
circumstances set out in section 52(3) and (4). This means that if the Ombudsman has
begun investigating a matter (either in response to a complaint under section 43 or
using the own initiative power under section 44), referred to as “the original
investigation” and the Ombudsman has subsequently begun an investigation into a
matter under section 44 that has a substantial connection with the original
investigation, referred to as the related investigation, then the Ombudsman does not
have to prepare an investigation proposal in relation to the related investigation.

However, even if the Ombudsman does not have to prepare an investigation
proposal, section 52(6) still requires the Ombudsman to bring the investigation to the
attention of those being investigated and give them an opportunity to comment.

Under section 52(7), an investigation proposal must set out the reasons for the
investigation and how the section 45 criteria have been met (i.e. the criteria for own

initiative investigations).

Section 52(8) requires all investigations to be conducted in private.
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Mae adran 52(9) yn darparu mai mater i'r Ombwdsmon, yn amodol ar y gofynion eraill
a bennir yn yr adran hon, yw penderfynu ar y weithdrefn ar gyfer cynnal ymchwiliad.
Er enghraifft, gallai't Ombwdsmon sefydlu gweithdrefnau gwahanol ar gyfer
gwahanol fathau o gwynion a gallai, mewn unrhyw achos penodol, wyro oddi wrth
unrhyw weithdrefnau o'r fath a sefydlwyd os yw’r Ombwdsmon o’r farn bod hynny'n
briodol.

Mae adran 52(10 (a) yn darparu y caiff yr Ombwdsmon wneud unrhyw ymchwiliadau
y mae'r Ombwdsmon o’r farn eu bod yn briodol. Mae adran 52(10)(b) yn darparu mai
mater i't Ombwdsmon yw penderfynu a ganiateir i berson gael ei gynrychioli'n
gyfreithiol neu gael ei gynrychioli mewn rhyw ffordd arall (e.e. gan eiriolwr
annibynnol).

Mae adran 52(12) yn rhoi pwer i'r Ombwdsmon wneud taliadau tuag at dreuliau pobl
sy'n cynorthwyo’r Ombwdsmon mewn ymchwiliad, ar yr amod yr eir iddynt yn
briodol, a thalu Iwfansau penodol. Mater it Ombwdsmon yw penderfynu a yw'n
briodol gwneud taliadau o'r fath neu osod unrhyw amodau ar daliadau o'r fath.

Mae adran 52(14) yn ei gwneud yn ofynnol it Ombwdsmon gyhoeddi'r
gweithdrefnau ar gyfer ymchwiliadau o dan adrannau 43 a 44.

Adran 53 - Gwybodaeth, dogfennau, tystiolaeth a chyfleusterau

211.

212.

213.

214.

215.

Mae adran 53 yn rhoi pwerau eang i'r Ombwdsmon ei gwneud yn ofynnol i ddangos
gwybodaeth neu ddogfennau mewn cysylltiad ag ymchwiliad (adrannau 53(2) a (3))
a'i gwneud yn ofynnol i rai personau penodol roi i'r Ombwdsmon unrhyw
gyfleusterau y gall yn rhesymol eu hangen (adran 53(4)). Gellir arfer yr ail bwer uchod,
er enghraifft, i'w gwneud yn ofynnol i ddarparu caledwedd neu feddalwedd
cyfrifiadurol penodol i alluogi't Ombwdsmon i weld dogfennau neu wybodaeth a
ddarparwyd.

Mae gan yr Ombwdsmon yr un pwerau a'r Uchel Lys o safbwynt cymryd tystiolaeth
gan dystion a dangos dogfennau (adran 53(3)).

Mae adran 53(5) yn amddiffyn y bobl hynny y caiff yr Ombwdsmon ei gwneud yn
ofynnol iddynt ddarparu tystiolaeth neu ddangos gwybodaeth neu ddogfennau. Ni
chaiff yr Ombwdsmon ei gwneud yn ofynnol i berson o'r fath roi unrhyw dystiolaeth
na chyflwyno unrhyw ddogfennau na ellid gorfodi'r person hwnnw i'w rhoi neu eu
cyflwyno gerbron yr Uchel Lys.

Mae adran 53(6) yn datgymhwyso unrhyw fraint y byddai'r Goron fel arall yn gallu ei
hawlio fel sail ar gyfer atal tystiolaeth neu ddogfennau.

Effaith adran 53(7) yw na all y Goron, o safbwynt pwer yr Ombwdsmon i fynnu cael
tystiolaeth neu gyflwyno gwybodaeth neu ddogfennau, ddibynnu ar ei breintiau na'i
himiwneddau arbennig i drechu hawl yr Ombwdsmon i weld gwybodaeth o'r fath o
dan adran 53(5).
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Section 52(9) provides that, subject to the other requirements set out in this section, it
is for the Ombudsman to decide the procedure for conducting an investigation. The
Ombudsman could, for example, establish different procedures for different types of
complaints and could, in any particular case, depart from any such established
procedures if the Ombudsman considered it appropriate.

Section 52(10)(a) provides that the Ombudsman may make such inquiries as the
Ombudsman thinks appropriate. Section 52(10)(b) provides that it is for the
Ombudsman to decide whether a person may be legally represented or be
represented in some other way (e.g. by an independent advocate).

Section 52(12) empowers the Ombudsman to make payments towards the expenses
of persons assisting the Ombudsman in an investigation, provided that they are
properly incurred, and to pay certain allowances. It is for the Ombudsman to
determine whether it is appropriate to make such payments or to impose any
conditions on such payments.

Section 52(14) requires the Ombudsman to publish the procedures for investigations
under sections 43 and 44.

Section 53 - Information, documents, evidence and facilities

211.

212.

213.

214.

215.

Section 53 confers wide powers on the Ombudsman to require the production of
information or documents in relation to an investigation (section 53(2) and (3)) and to
require certain persons to provide any facilities that the Ombudsman may
reasonably require (section 53(4)). The latter power may be exercised, for example, to
require the provision of certain computer hardware or software to enable the
Ombudsman to view documents or information that have been provided.

The Ombudsman has the same powers as the High Court in relation to the taking of
evidence from witnesses and production of documents (section 53(3)).

Section 53(5) provides protection for those from whom the Ombudsman may require
evidence or the production of information or documents. Such a person cannot be
required by the Ombudsman to give any evidence or produce any documents which
that person could not be compelled to give or produce before the High Court.

Section 53(6) disapplies any privilege which the Crown would otherwise be able to
claim as a basis for withholding evidence or documents.

The effect of section 53(7) is that, in relation to the Ombudsman’s power to require
evidence or the production of information or documents, the Crown cannot rely on
either its special privileges or immunities to defeat the Ombudsman’s right of access
to such information under section 53(5).
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Adran 54 - Rhwystro a dirmygu

216.

217.

Mae adrannau 54(1) a (2) yn galluogit Ombwdsmon i dystio i'r Uchel Lys fod
unigolyn, ym marn yr Ombwdsmon, wedi rhwystro’r Ombwdsmon (neu aelod o staff
yr Ombwdsmon) heb esgus cyfreithlon wrth iddo gyflawni ei swyddogaethau o dan
Ran 5 neu fod y person wedi gweithredu mewn modd a fyddai'n gyfystyr & dirmyg
llys, pe byddai'r weithred wedi'i chyflawni mewn cysylltiad ag achos yn yr Uchel Lys.

Os bydd yr Ombwdsmon yn dyroddi tystysgrif o'r fath, caiff yr Uchel Lys ymchwilio
i'r mater ac os bydd yr Uchel Lys yn dyfarnu bod y person dan sylw wedi rhwystro'r
Ombwdsmon, caiff yr Uchel Lys ymdrin &'r person fel pe bai wedi cyflawni dirmyg o
ran yr Uchel Lys (adran 54(4)).

Adran 55 - Adroddiadau ar ymchwiliadau

218.

219.

220.

221.

222.

223.

Mae'r adran hon yn gymwys i ymchwiliadau o dan Ran 5 oni bai bod adran 58 yn
gymwys.

Mae adran 55(2) yn darparu bod rhaid i'r Ombwdsmon baratoi ac anfon adroddiad ar
y canfyddiadau at y person priodol ar 6l cynnal ymchwiliad, oni bai bod y weithdrefn
amgen o dan adran 58 yn gymwys.

Mae adran 55(3) yn pennu’r personau hynny y mae'n rhaid anfon yr adroddiad atynt.
Caiff yr Ombwdsmon hefyd anfon copi o'r adroddiad at unrhyw bersonau eraill sy'n
briodol yn ei farn ef.

Ni chaiff yr Ombwdsmon gyhoeddi adroddiad o'r fath dim ond os yw’r Ombwdsmon
o'r farn ei bod er budd y cyhoedd i wneud hynny. Wrth ddod i'r farn hon, rhaid i'r
Ombwdsmon roi ystyriaeth i les y person a dramgwyddwyd (os oes un) ac unrhyw
bersonau eraill y mae'r Ombwdsmon o’r farn eu bod yn briodol.

Mae adrannau 55(8) a (9) yn gwahardd yr Ombwdsmon rhag anfon neu gyhoeddi
adroddiad sy'n:

a) cynnwys enw unrhyw berson (heblaw’r darparwr y mae’r adroddiad yn
ymwneud ag ef); neu

b) yn cynnwys gwybodaeth sydd, ym marn yr Ombwdsmon, yn debygol o
wneud unrhyw berson yn hysbys ac y gellir, ym marn yr Ombwdsmon, ei
hepgor heb amharu ar effeithiolrwydd yr adroddiad,

oni bai bod yr Ombwdsmon o'r farn ei bod er budd y cyhoedd i gynnwys enw neu
fanylion o'r fath.

Nid yw'r gwaharddiad yn gymwys o safbwynt y fersiwn o'r adroddiad a anfonir at y
person a dramgwyddwyd (os oes un) neu at Weinidogion Cymru. Wrth benderfynu a
yw er budd y cyhoedd i gynnwys y wybodaeth hon yn y fersiynau eraill o'r adroddiad,
rhaid i'r Ombwdsmon roi ystyriaeth i les y person a dramgwyddwyd (os oes un) ac
unrhyw bersonau eraill y mae'r Ombwdsmon o’r farn eu bod yn briodol.
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Section 54 - Obstruction and contempt

216.

217.

Sections 54(1) and (2) enable the Ombudsman to certify to the High Court that, in the
Ombudsman’s opinion, a person has without lawful excuse obstructed the
Ombudsman (or a member of the Ombudsman’s staff) in the discharge of functions
under Part 5 or that the person has acted in a way that, if the act was done in relation
to High Court proceedings, would amount to a contempt of court.

If the Ombudsman issues such a certificate then the High Court may inquire into the
matter and if the High Court finds that the person concerned has obstructed the
Ombudsman, the High Court may deal with the person as if that person had
committed contempt in relation to the High Court (section 54(4)).

Section 55 - Investigation reports

218.

219.

220.

221.

222.

223.

This section applies to investigations under Part 5 unless section 58 applies.

Section 55(2) provides that after conducting an investigation the Ombudsman must
prepare and send a report on the findings to the appropriate person, unless the
alternative procedure under section 58 applies.

Section 55(3) specifies those persons to whom a report must be sent. The
Ombudsman may also send a copy of the report to any other persons the
Ombudsman thinks appropriate.

The Ombudsman may publish the report if the Ombudsman considers that it is in
the public interest to do so. In reaching this view, the Ombudsman must have regard
to the interests of the person aggrieved (if any) and any other persons the
Ombudsman thinks appropriate.

Sections 55(8) and (9) prohibit the Ombudsman from sending or publishing a report
that:

a) names any person (other than the provider to whom the report relates); or

b) includes information which, in the opinion of the Ombudsman, is likely to
identify any person and which, in the opinion of the Ombudsman, can be
omitted from the report without impairing its effectiveness,

unless the Ombudsman considers that it is in the public interest to include such a
name or identifying particulars.

This prohibition does not apply in relation to the version of the report that is sent to
the person aggrieved (if any) or the Welsh Ministers. In reaching a view as to
whether it would be in the public interest to include this information in the other
versions of the report, the Ombudsman must have regard to the interests of the
person aggrieved (if any) and any other persons the Ombudsman thinks appropriate.
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Adran 56 - Cyhoeddusrwydd pellach i adroddiadau ar ymchwiliadau

224.

225.

Mae adran 56 yn darparu y caiff yr Ombwdsmon gyhoeddi hysbysiad ynglyn ag
adroddiad ar ymchwiliad mewn papur newydd neu gyfryngau darlledu / electronig
eraill. Rhaid i unrhyw benderfyniad i gyhoeddi hysbysiad o'r fath ystyried budd y
cyhoedd, budd y person a dramgwyddwyd (os oes un) a buddiannau unrhyw
bersonau eraill sy'n briodol ym marn yr Ombwdsmon (gweler adran 56(4)).

Caiff yr hysbysiad (ymhlith pethau eraill) gynnwys y materion a bennir yn adran 56(2).
Rhaid i'r darparwr y mae'r adroddiad yn ymwneud ag ef ad-dalu i'r Ombwdsmon
gostau rhesymol trefnu i gyhoeddi'r hysbysiad, os bydd yr Ombwdsmon yn gofyn
iddo wneud hynny.

Adran 57 - Camau gweithredu ar 6l cael adroddiadau ar ymchwiliadau

226.

227.

Os yw'r Ombwdsmon yn cyflwyno adroddiad (o dan adran 55), yn dilyn ymchwiliad,
bod unrhyw berson wedi dioddef anghyfiawnder neu galedi o ganlyniad i'r mater sy'n
destun yr ymchwiliad, mae adran 57 yn darparu ei bod yn ofynnol i'r darparwr dan
sylw ystyried adroddiad yr Ombwdsmon a rhoi gwybod i'r Ombwdsmon pa gamau
y mae wedi eu cymryd neu y mae'n bwriadu eu cymryd mewn ymateb, a hefyd o fewn
pa gyfnod y bydd yn cymryd y cyfryw gamau.

Rhaid i'r darparwr roi'r hysbysiad o fewn mis ar 6l cael yr adroddiad neu o fewn
unrhyw gyfnod hwy a bennir gan yr Ombwdsmon.

Adran 58 - Adroddiadau: gweithdrefn amgen

228.

229.

230.

231.

Mae adran 58 yn darparu nad yw'r weithdrefn gyflawn o gyflwyno adroddiad o dan
adrannau 55 i 57yn gymwys os yw'r Ombwdsmon yn penderfynu cyflwyno
adroddiad o dan y weithdrefn amgen a nodir yn yr adran hon.

Caiff yr Ombwdsmon gymhwyso'r weithdrefn amgen os yw’r Ombwdsmon yn
fodlon:

a) nad oes person wedi dioddef, neu'n debygol o ddioddef, anghyfiawnder neu
galedi o ganlyniad i'r camau gweithredu yr ymchwiliwyd iddynt; neu

b) bod person wedi dioddef, neun debygol o ddioddef, anghyfiawnder neu
galedi o’r fath, ac

¢) bod y darparwr y mae'r mater yn ymwneud ag ef yn cytuno cyn diwedd y
cyfnod a ganiateir (fel y'i diffinnir yn adran 58(3)) i weithredu argymhellion yr
Ombwdsmon.

Os yw'r Ombwdsmon yn fodlon bod yr amodau hyn wedi'u bodloni, caiff yr
Ombwdsmon benderfynu llunio adroddiad o dan y weithdrefn amgen yn adran 58.
Fodd bynnag, dim ond os yw'r Ombwdsmon yn fodlon nad yw budd y cyhoedd yn ei
gwneud yn ofynnol iddo gyflwyno adroddiad o dan y weithdrefn gyflawn a nodir yn
adrannau 55 i 57 y caniateir i'r Ombwdsmon wneud hynny.

Mae'r un cyfyngiadau o ran enwi neu allu adnabod unigolion yn gymwys i adroddiad

o dany weithdrefn amgen yn yr adran hon ag i adroddiad o dan adran 55 (adran 58(9)
a (10)).
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Section 56 - Further publicity for investigation reports

224.

225.

Section 56 provides that the Ombudsman may publish a notice about an
investigation report in a newspaper or other broadcast/electronic media. Any
decision to publish such a notice must take account of the public interest, the
interests of the person aggrieved (if any) and any other persons the Ombudsman
thinks appropriate (see section 56(4)).

The notice may (amongst other things) include the matters specified in section 56(2).
The provider to whom the report relates must reimburse the Ombudsman for the
reasonable costs of arranging the publication of the notice, if requested to do so by
the Ombudsman.

Section 57 - Action following receipt of investigation reports

226.

227.

Section 57 provides that if, following an investigation, the Ombudsman reports
(under section 55) that any person has sustained injustice or hardship as a
consequence of the matter investigated, the provider concerned must consider the
Ombudsman’s report and notify the Ombudsman of the action that the provider has
taken or proposes to take in response and also of the time within which such action
will be taken.

The provider must give the notification within one month of receiving the report or
such longer period as the Ombudsman specifies.

Section 58 - Reports: alternative procedure

228.

229.

230.

231.

Section 58 provides that the full reporting procedure under sections 55 to 57 does not
apply if the Ombudsman decides to report under the alternative procedure set out in
this section.

The Ombudsman may apply the alternative procedure where the Ombudsman is
satisfied that:

a) no person has sustained, or is likely to sustain, injustice or hardship as a
consequence of the action investigated; or

b) a person has sustained, or is likely to sustain, such injustice or hardship and

c) the provider to whom the matter relates agrees within the permitted period
(as defined in section 58(3)) to implement the Ombudsman’s
recommendations.

Where the Ombudsman is satisfied that these conditions are met the Ombudsman
may decide to report under the alternative procedure under section 58. However, the
Ombudsman may do so only if the Ombudsman is satisfied that the public interest
does not require a report under the full reporting procedure set out in sections 55 to
57.

A report under the alternative procedure in this section is subject to similar
restrictions with respect to naming or identifying individuals to those which apply to
a report under section 55 (section 58(9) and (10)).
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Adran 59 - Amgylchiadau lle caiff adroddiadau arbennig eu paratoi

232.

233.

234.

235.

Dan adran 59, caiff yr Ombwdsmon gyhoeddi adroddiad arbennig mewn tri achos:

Achos 1. Mae'r Ombwdsmon wedi dod i'r casgliad mewn adroddiad am ymchwiliad
fod person wedi dioddef anghyfiawnder neu galedi (neu fod person yn debygol o
ddioddef anghyfiawnder neu galedi) o ganlyniad i'r mater a oedd yn destun yr
ymchwiliad ond:

i. nad yw'r Ombwdsmon wedi cael ei hysbysu gan y darparwr, yn unol ag adran
57 (Camau gweithredu ar 0l cael adroddiadau ar ymchwiliadau), o'r camau y
mae'r darparwr wedi'u cymryd / y mae'n bwriadu eu cymryd, neu cyn diwedd
pa gyfnod y mae'n bwriadu cymryd unrhyw gamau gweithredu, neu

ii. nad yw'r Ombwdsmon, ar 6l cael ei hysbysu o faterion o'r fath yn unol ag adran
57, yn fodlon ar y camau gweithredu a gymerwyd / y bwriedir eu cymryd neu
cyn diwedd pa gyfnod y bwriedir eu cymryd, neu nad yw'n fodlon bod y
camau wedi'u cymryd cyn diwedd y cyfnod a ganiateir.

Achos 2. Mae'r Ombwdsmon wedi paratoi adroddiad o dan adran 58(2) (gweithdrefn
amgen) ac nid yw wedi'i fodloni bod y darparwr wedi gweithredu’r argymbhellion o
fewn y cyfnod a ganiateir; ac

Achos 3. Mae'r Ombwdsmon wedi dod i'r casgliad, wrth ddatrys mater o dan adran
46 (dulliau amgen o ddatrys materion), fod unrhyw berson wedi dioddef (neu'n
debygol o ddioddef) anghyfiawnder neu galedi a bod y darparwr wedi cytuno i
gymryd camau gweithredu penodol, ac nid yw'r Ombwdsmon yn fodlon bod y
darparwr wedi cymryd y camau gweithredu hynny cyn diwedd y cyfnod a ganiateir.

Adran 60 - Adroddiadau arbennig

236.

237.

238.

Mae adran 60(1) yn ei gwneud yn ofynnol i'r Ombwdsmon nodi, mewn adroddiad
arbennig, y ffeithiau sy'n rhoi hawl i'r Ombwdsmon baratoi'r adroddiad hwnnw, ac i
wneud yr argymbhellion sy'n briodol ym marn yr Ombwdsmon o ran y camau
gweithredu y mae’r Ombwdsmon o'r farn y dylid eu cymryd i unioni'r anghyfiawnder
neu'r caledi a ddioddefwyd gan y person ac i atal anghyfiawnder neu galedi tebyg
rhag cael ei achosi eto.

Mae adran 60(2) a (3) yn nodi at bwy y mae'n rhaid anfon yr adroddiad arbennig.
Mae'r gofynion sy'n berthnasol ar 6l i'r Ombwdsmon ystyried y mater yn flaenorol
mewn adroddiad cyflawn o dan adran 55 yn wahanol i'r rhai sy'n berthnasol ar 6l i'r
Ombwdsmon ystyried y mater yn flaenorol o dan y weithdrefn amgen yn adran 58
neu drwy gyfrwng dull amgen o ddatrys cwyn o dan adran 46.

Mae adran 60(4) i (9) yn gwneud darpariaethau ychwanegol o ran adroddiadau
arbennig. Yn benodol, mae'r un cyfyngiadau o ran enwi neu allu adnabod unigolion
yn berthnasol i adroddiadau arbennig ag i adroddiad o dan adran 55.

Adran 61 - Cyhoeddusrwydd pellach i adroddiadau arbennig

239.

Mae adran 61 yn rhoi pwer i'r Ombwdsmon gyhoeddi hysbysiad am adroddiad
arbennig mewn papur newydd neu trwy gyfryngau darlledu ac electronig.
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Section 59 - Circumstances in which special reports may be prepared

232.

233.

234.

235.

Under section 59, the Ombudsman may issue a special report in three cases:

Case 1. The Ombudsman has concluded in an investigation report that the person
has sustained injustice or hardship (or a person is likely to sustain such injustice or
hardship) as a result of the matter investigated but:

i.  the Ombudsman has not been notified by the provider, in accordance with
section 57 (Action following receipt of investigation reports), about the action
that the provider has taken/proposes to take, or about the period within
which any proposed action is to be taken, or

ii. ~ the Ombudsman, having been notified about such matters in accordance with
section 57, is not satisfied with the action/proposed action or the period
within which it is to be taken, or is not satisfied that the action has been taken
before the end of the permitted period.

Case 2. The Ombudsman has prepared a report under section 58(2) (alternative
procedure) and is not satisfied that the provider has implemented the
recommendations within the permitted period; and

Case 3. The Ombudsman has concluded, in resolving a matter under section 46
(alternative resolution of matters), that any person has sustained (or is likely to
sustain) injustice or hardship, the provider has agreed to take particular action and
the Ombudsman is not satisfied that the provider has taken that action before the
end of the permitted period.

Section 60 - Special reports

236.

237.

238.

Section 60(1) requires the Ombudsman to set out, in a special report, the facts that
entitte the Ombudsman to prepare the report and to make whatever
recommendations that the Ombudsman thinks appropriate, with respect to the
action the Ombudsman thinks should be taken to remedy the injustice or hardship
suffered by the person, and to prevent similar injustice or hardship being caused
again.

Sections 60(2) and (3) set out the persons to whom the special report must be sent.
The requirements that apply where the Ombudsman previously considered the
matter in a full report under section 55 differ from those that apply where the
Ombudsman previously considered the matter under the alternative procedure
under section 58 or by means of an alternative resolution process under section 46.

Sections 60(4) to (9) makes further provision with regard to special reports. In
particular, a special report is subject to similar restrictions with respect of naming or
identifying individuals to those which apply to a report under section 55.

Section 61 - Further publicity for special reports

239.

Section 61 provides the Ombudsman with the power to publish a notice about a
special report in a newspaper or by means of broadcast and electronic media.
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Wrth benderfynu pa un a ddylai gyhoeddi hysbysiad am adroddiad arbennig ai peidio
yn unol ag adran 60(1), mae'n rhaid i'r Ombwdsmon ystyried budd y cyhoedd, budd
y person a dramgwyddwyd (os oes un) a buddiannau unrhyw bersonau eraill sy'n
briodol ym marn yr Ombwdsmon. Rhaid i'r darparwr y mae adroddiad yn ymwneud
ag ef ad-dalu i'r Ombwdsmon gostau rhesymol trefnu i gyhoeddi'r hysbysiad, os bydd
yr Ombwdsmon yn gofyn iddo wneud hynny.

Adran 62 - Ystyr “cartref gofal” a “darparwr cartref gofal”

241.

Mae adran 62 yn darparu diffiniadau o "gofal", "cartref gofal" a "darparwr cartref
gofal" trwy gyfeirio at Ran 1 o Ddeddf Rheoleiddio ac Arolygu Gofal Cymdeithasol
(Cymru) 2016. Mae hefyd yn darparu bod camau gweithredu darparwr cartref gofal
yn cynnwys camau a gymerwyd gan staff y darparwr ac eraill sy'n gweithredu ar ran
y darparwr.

Adran 63 - Ystyr “gofal cartref” a “darparwr gofal cartref”

242.

Mae adran 63 yn darparu diffiniadau o "gofal cartref" a "darparwr gofal cartref". Mae
hefyd yn darparu bod camau gweithredu darparwr gofal cartref yn cynnwys camau a
gymerwyd gan staff y darparwr ac eraill sy'n gweithredu ar ran y darparwr.

Adran 64 - Ystyr “gwasanaeth gofal lliniarol” a “darparwr gofal lliniarol
annibynnol”

243.

244.

245.

Mae adran 64 yn darparu diffiniadau o “gwasanaeth gofal lliniarol" a "darparwr gofal
lliniarol annibynnol". Nid yw'r term "gofal lliniarol" yn cael ei ddiffinio. Fodd bynnag,
mae'n cael ei ddefnyddio yn gyffredinol i ddisgrifio'r broses o liniaru poen pobl a
chyflyrau angheuol, lleddfu poen heb ymdrin ag achos y cyflwr, a gwella ansawdd
bywyd cyffredinol pobl sydd & chyflyrau sy'n cyfyngu ar eu hoes. Fel rheol, mae
cyflyrau sy'n cyfyngu ar oes yn cael eu disgrifio fel rhai lle mae disgwyliad oes rhywun
yn debygol o gael ei gwtogi o ganlyniad i gyflwr neu salwch.

Wrth benderfynu a yw math penodol o ofal yn cyfateb i ofal lliniarol ai peidio,
rhagwelir y bydd yr Ombwdsmon yn rhoi rhywfaint o bwys i'r diffiniad o “palliative
care” sy'n cael ei ddefnyddio gan Sefydliad Iechyd y Byd. Yn 6l y diffiniad hwnnw,
“palliative care is an approach that improves the quality of life of patients and their families
facing the problem associated with life-threatening illness, through the prevention and relief of
suffering by means of early identification and impeccable assessment and treatment of pain and
other problems, physical, psychosocial and spiritual”. Mae'n debygol hefyd y rhoddir pwys
i ddiffiniad y Sefydliad Cenedlaethol dros Ragoriaeth mewn Iechyd a Gofal (NICE),
sef “palliative care is the active holistic care of patients with advanced progressive illness.
Management of pain and other symptoms and provision of psychological, social and spiritual
support is paramount. The goal of palliative care is achievement of the best quality of life for
patients and their families. Many aspects of palliative care are also applicable earlier in the
course of the illness in conjunction with other treatments”.

Ystyr gwasanaeth gofal lliniarol yw gwasanaeth sydd &'r prif bwrpas o ddarparu gofal
lliniarol. Felly ni fwriedir i'r term gwmpasu gwasanaethau sy'n darparu rhywfaint o
ofal lliniarol ond pan fo gofal o'r fath yn atodol i'r prif wasanaeth sy'n cael ei ddarparu.
Fodd bynnag, bwriedir iddo gwmpasu amrywiaeth eang o wasanaethau gofal lliniarol
sy'n amrywio o wasanaethau yn y gymuned i ysbytai gofal lliniarol. Mae adran 64 yn
darparu bod camau gweithredu darparwr gofal lliniarol annibynnol yn cynnwys
camau a gymerwyd gan staff y darparwr ac eraill sy'n gweithredu ar ran y darparwr.
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240. In determining whether to publish a notice about a special report in accordance with
section 60(1), the Ombudsman must take into account the public interest, the
interests of the person aggrieved (if any) and the interests of any other person the
Ombudsman considers appropriate. A provider to whom a report relates must, if
requested to do so by the Ombudsman, reimburse the Ombudsman for the
reasonable costs of arranging publication.

Section 62 - Meaning of “care home” and “care home provider”

241.  Section 62 provides definitions of “care”, “care home” and “care home provider” by
reference to Part 1 of the Regulation and Inspection of Social Care (Wales) Act 2016.
It also provides that a care home provider’s actions include actions taken by the

provider’s staff and others acting on the provider’s behalf.

Section 63 - Meaning of “domiciliary care” and “domiciliary care provider”

242.  Section 63 provides definitions of “domiciliary care” and “domiciliary care
provider”. It also provides that a domiciliary care provider’s actions include actions
taken by the provider’s staff and others acting on the provider’s behalf.

Section 64 - Meaning of “palliative care service” and “independent palliative care

provider”

243.  Section 64 provides definitions of “palliative care service” and “independent
palliative care provider”. The term “palliative care” is not defined. However, it is
generally used to describe the alleviation of pain of those with terminal conditions,
the relief of pain without dealing with the cause of the condition and the general
improvement in the quality of life of persons with life limiting conditions. Life
limiting conditions are normally described as those in which a person’s life
expectancy is likely to be shortened as a result of a condition or illness.

244.  In deciding whether a particular form of care amounts to palliative care or not, it is
anticipated that the Ombudsman will give some weight to the definition of
“palliative care” that is used by the World Health Organisation. This definition
provides that “palliative care is an approach that improves the quality of life of
patients and their families facing the problem associated with life-threatening illness,
through the prevention and relief of suffering by means of early identification and
impeccable assessment and treatment of pain and other problems, physical,
psychosocial and spiritual”. Weight is also likely to be given to the National Institute
for Clinical Excellence (NICE) definition, which provides that “palliative care is the
active holistic care of patients with advanced progressive illness. Management of
pain and other symptoms and provision of psychological, social and spiritual
support is paramount. The goal of palliative care is achievement of the best quality of
life for patients and their families. Many aspects of palliative care are also applicable
earlier in the course of the illness in conjunction with other treatments”.

245. A palliative care service is a service the main purpose of which is to provide
palliative care. The term is therefore not intended to cover services that provide a
degree of palliative care but where such care is incidental to the main service being
provided. It is intended, however, to capture a wide range of palliative care services
ranging from community based services to palliative care hospitals. Section 64
provides that an independent palliative care provider’s actions include actions taken
by the provider’s staff and others acting on the provider’s behalf.
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RHAN 6
Adran 65 - Ymgynghori a chydweithredu ag ombwdsmyn eraill

246.

247.

248.

249.

250.

Mae adran 65(1) a (2) yn ei gwneud yn ofynnol it Ombwdsmon ymgynghori ag
ombwdsmon penodol arall pan fydd yr Ombwdsmon farn y gallai mater fod yn
destun ymchwiliad gan yr ombwdsmon arall hwnnw. Pennir yn adran 65(7) pa
ombwdsmyn eraill y mae'n ofynnol i'r Ombwdsmon ymgynghori 4 hwy.

Mae pwer i Weinidogion Cymru, trwy reoliad, ddiwygio'r rhestr hon o ombwdsmyn
penodedig. Dim ond os yw'n ymddangos i Weinidogion Cymru fod gan y person
sydd i'w ychwanegu swyddogaethau sy'n ymwneud ag ymchwilio i gwynion y caiff
y rheoliadau ychwanegu person.

Pan fo'n ofynnol i'r Ombwdsmon ymgynghori ag ombwdsmon arall ynglyn & rhyw
fater penodol, caiff yr Ombwdsmon hefyd gydweithredu a'r ombwdsmon arall
hwnnw ar y mater dan sylw (adran 65(3)). Gall yr ymgynghori a'r cydweithredu
gynnwys unrhyw beth sy'n ymwneud &'r mater dan sylw. Nodir yn adran 65(4)
enghreifftiau o faterion y gellir ymgynghori a chydweithredu yn eu cylch, sef:

a) suty dylid cynnal ymchwiliad; a
b) ffurf a chynnwys adroddiad yr ymchwiliad a'r broses o'i gyhoeddi.

Mae adrannau 65(5) a (6) yn darparu y caiff yr Ombwdsmon ac unrhyw un o'r
ombwdsmyn penodedig (heblaw Ombwdsmon Gwasanaethau Cyhoeddus yr Alban)
gynnal ymchwiliadau ar y cyd a chyhoeddi adroddiadau ar y cyd, pan fo ymgynghori
o'r fath yn digwydd.

Pan fydd ymgynghori ynglyn & mater, bydd yr Ombwdsmon yn gallu defnyddio ei
bwerau atodol ym mharagraff 21 o Atodlen 1 i'r Ddeddf hon i anfon gwybodaeth at yr
ombwdsmon arall. At hynny, bydd yr Ombwdsmon yn gallu defnyddio'r pwerau
atodol hynny i roi gwybod i'r person a wnaeth y gwyn (os oes un) sut y gall y person
hwnnw wneud cwyn i'r ombwdsmon arall.

Adran 66 - Cydweithio 4 phersonau a bennir

251.

252.

253.

Mae adran 66 yn ymdrin 4 sefyllfaoedd pan fo'r Ombwdsmon, wrth ymdrin & mater,
yn canfod materion a allai gael eu harchwilio gan “bersonau a bennir” yn adran 66(2),
hynny yw, amryfal gomisiynwyr Cymru, ac, yn achos materion iechyd a gofal
cymdeithasol, Weinidogion Cymru.

Mae'r adran hon yn ei gwneud yn ofynnol i'r Ombwdsmon hysbysu ac ymgynghori
a'r personau a bennir hynny ynghylch y mater. Yna caiff yr Ombwdsmon a rhai o'r
personau perthnasol a bennir gydweithredu, a chynnal ymchwiliad ar y cyd, a
pharatoi adroddiad ar y cyd am y mater.

Mae gan Weinidogion Cymru bwer hefyd i wneud rheoliadau i ddiwygio'r rhestr o
bersonau a bennir.

Adran 67 - Cydlafurio & Chomisiynwyr

254.

Mae adran 67 yn cynnwys darpariaeth ychwanegol ynghylch cydlafurio rhwng yr
Ombwdsmon ac amryfal Gomisiynwyr Cymru, mewn perthynas 4 materion y gallai'r
Ombwdsmon a’r Comisiynydd perthnasol ymchwilio iddynt.
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PART 6
Section 65 - Consultation and co-operation with other ombudsmen

246.

247.

248.

249.

250.

Sections 65(1) and (2) require the Ombudsman to consult another specified
ombudsman whenever the Ombudsman thinks that a matter could be the subject of
investigation by that other ombudsman. The other ombudsmen that the
Ombudsman is required to consult are specified in section 65(7).

There is power for the Welsh Ministers, by regulation, to amend this list of specified
ombudsmen. The regulations may only add a person if it appears to the Welsh
Ministers that the person to be added has functions relating to the investigation of
complaints.

Where the Ombudsman is required to consult with another ombudsman on a matter,
the Ombudsman may also co-operate with that other ombudsman on that matter
(section (65(3)). The consultation and co-operation may extend to anything relating to
the matter. Examples of matters on which there may be consultation and co-
operation are set out in section 65(4), namely:

a) how an investigation should be conducted; and
b) the form, content and publication of a report following an investigation.

Sections 65(5) and (6) provide that, where such consultation takes place, the
Ombudsman and any of the specified ombudsmen (other than the Scottish Public
Services Ombudsman) can conduct joint investigations and publish joint reports.

In cases of consultation on a matter, the Ombudsman will be able to use the
supplementary powers in paragraph 21 of Schedule 1 to this Act to forward
information to the other ombudsman. Furthermore, the Ombudsman will be able to
use those supplementary powers to inform the person who has made the complaint
(if any) how that person can make a complaint to the other ombudsman.

Section 66 - Working jointly with specified persons

251.

252.

253.

Section 66 deals with situations where the Ombudsman, when dealing with a matter,
identifies matters which could be subject to examination by “specified persons” in
section 66(2), i.e. various Welsh commissioners and, in respect of health and social
care matters, the Welsh Ministers.

This section requires the Ombudsman to inform and consult those specified persons
about the matter. The Ombudsman and some of the relevant specified persons may
then co-operate, conduct a joint investigation, and prepare a joint report about the
matter.

The Welsh Ministers also have a power to make regulations to amend the list of
specified persons.

Section 67 - Working collaboratively with Commissioners

254.

Section 67 contains further provision about collaborative working between the
Ombudsman and various Welsh Commissioners in relation to matters could be
investigated by both the Ombudsman and the relevant Commissioner.
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Adran 68 - Gweithio gydag Archwilydd Cyffredinol Cymru

255. Mae'r adran hon yn ei gwneud yn ofynnol i't Ombwdsmon, os yw'r Ombwdsmon o'r
farn ei bod yn briodol, hysbysu ac ymgynghori ag Archwilydd Cyffredinol Cymru
ynghylch cynigion yr Ombwdsmon ar gyfer ymchwiliad a'r ffordd fwyaf effeithiol o
gynnal ymchwiliad.

256. Yna caiff yr Ombwdsmon ac Archwilydd Cyffredinol Cymru gydweithredu, a
chynnal ymchwiliad ar y cyd, a pharatoi adroddiad ar y cyd am y mater.

Adran 69 - Datgelu gwybodaeth

257.  Mae adran 69 yn darparu bod gwybodaeth a gafodd yr Ombwdsmon (neu gan staff
yr Ombwdsmon neu unrhyw berson arall sy'n gweithredu ar ran yr Ombwdsmon)
mewn perthynas ag ymchwiliad, neu a gafwyd gan y personau a grybwyllir yn is-
adran (1)(b) i () o dan y darpariaethau a grybwyllir yn yr is-adran honno, i'w chadw'n
gyfrinachol ac eithrio mewn amgylchiadau cyfyngedig. Yn adran 69(2), ceir rhestr o
amgylchiadau pryd y caniateir datgelu gwybodaeth o’r fath.

258.  Mae adran 69(7) yn darparu na ellir ei gwneud yn ofynnol i'r Ombwdsmon nac aelod
o staff yr Ombwdsmon neu berson arall sy'n cynorthwyo neu'n gweithredu ar ran yr
Ombwdsmon roi tystiolaeth mewn unrhyw achos (ac eithrio achosion a bennir yn
adran 69(2)) ynghylch:

a) gwybodaeth a gafwyd i gynorthwyo'r Ombwdsmon i benderfynu a ddylid
ymchwilio, yn ystod ymchwiliad, wrth ddatrys mater, neu mewn cysylltiad a
hysbysiad o dan adran 26 neu 57; neu

b) gwybodaeth a gafwyd gan ombwdsmon arall wrth ymgynghori a chydweithio
a'r Ombwdsmon o dan adran 65.

Adran 70 - Datgeliad niweidiol i ddiogelwch Gwladol neu yn groes i fudd y

cyhoedd

259. Mae adran 70(1) yn darparu y caiff un o Weinidogion y Goron roi hysbysiad i'r
Ombwdsmon y byddai, ym marn y Gweinidog, yn niweidiol i ddiogelwch y Deyrnas
Unedig neu fel arall yn groes i fudd y cyhoedd pe byddai unrhyw ddogfen neu
wybodaeth neu ddosbarth o ddogfen neu wybodaeth a bennir yn yr hysbysiad yn cael
ei datgelu. Pan fo hysbysiad o'r fath yn cael ei roi, nid yw'r Ddeddf hon yn
awdurdodi'r Ombwdsmon, aelod o staff yr Ombwdsmon nac unrhyw un arall sy'n
gweithredu ar ran yr Ombwdsmon neu'n ei gynorthwyo, i ddatgelu gwybodaeth
benodol o'r fath, nac yn ei gwneud yn ofynnol iddynt wneud hynny.

260. Os oes dyletswydd ar yr Ombwdsmon neu aelod o staff yr Ombwdsmon ac ati i

ddatgelu'r wybodaeth, yn rhinwedd rhyw ofyniad cyfreithiol arall, nid oes dim yn yr
adran hon yn ei atal rhag cydymffurfio a'r rhwymedigaeth honno.
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Section 68 - Working with the Auditor General for Wales

255.

256.

This section requires the Ombudsman, if the Ombudsman considers it appropriate,
to inform and consult the Auditor General for Wales the Ombudsman’s proposals for
an investigation and the most effective way of conducting an investigation.

The Ombudsman and the Auditor General for Wales may then co-operate, and
conduct a joint investigation, and prepare a joint report about the matter.

Section 69 - Disclosure of information

257.

258.

Section 69 provides that information obtained by the Ombudsman (or by the
Ombudsman’s staff or any other person acting on behalf of the Ombudsman) in
relation to an investigation, or obtained from the persons mentioned in subsection
(1)(b) to (e) under the provisions mentioned in that subsection, is to be kept
confidential except in limited circumstances. Section 69(2) sets out the circumstances
in which such information may be disclosed.

Section 69(7) provides that neither the Ombudsman nor a member of the
Ombudsman’s staff or other person assisting or acting on the Ombudsman’s behalf
can be required to give evidence in any proceedings (except proceedings specified in
section 69(2)) about:

a) information obtained to assist the Ombudsman in deciding whether to
investigate, during an investigation, in resolving a matter, or in connection
with a notification under section 26 or 57; or

b) information obtained from another ombudsman in consulting and
cooperating with the Ombudsman under section 65.

Section 70 - Disclosure prejudicial to safety of State or contrary to public interest

259.

260.

Section 70(1) provides that a Minister of the Crown may give notice to the
Ombudsman that disclosure of any document or information or class of document or
information specified in the notice would, in the opinion of the Minister, be
prejudicial to the safety of the United Kingdom or otherwise contrary to the public
interest. Where such a notice is given, this Act neither authorises nor requires the
Ombudsman, a member of the Ombudsman’s staff or any other person assisting or
acting on the Ombudsman’s behalf, to disclose such specified information.

Where the Ombudsman or a member of the Ombudsman’s staff etc. is obliged by

virtue of some other legal requirement to disclose the information then nothing in
this section prevents that person from complying with that obligation.
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Adran 71 - Diogelu rhag hawliadau difenwi
Mae adran 71 yn darparu bod braint absoliwt gan y canlynol at ddibenion difenwi:

261.

262.

a)

cyhoeddi (a fydd yn dwyn ei ystyr arferol o fewn y gyfraith sy'n ymwneud a
difenwi) unrhyw fater gan yr Ombwdsmon, aelod o staff yr Ombwdsmon neu
berson arall sy'n cynorthwyo'r Ombwdsmon neu'n gweithredu ar ran yr
Ombwdsmon wrth gyflawni swyddogaethau'r Ombwdsmon o dan y Ddeddf
hon;

cyhoeddi unrhyw fater mewn unrhyw adroddiad a gyhoeddir gan berson wrth
gyflawni ei swyddogaethau o dan adran 24 o'r Ddeddf hon, gan gynnwys
adran 24 fel y'i haddaswyd gan adran 25, ac adrannau 24 a 25 fel y maent yn
gymwys i adroddiadau arbennig yn rhinwedd adran 29(6) (gofyniad ar
awdurdodau rhestredig i gyhoeddi adroddiad yr Ombwdsmon ar
ymchwiliad); ac

cyhoeddi mater mewn cysylltiad a chwyn, pan fo'r mater yn cael ei gyhoeddi
yn un o'r dulliau cyfathrebu a ganlyn:

i.  cyfathrebu rhwng awdurdod rhestredig (gan gynnwys aelod neu aelod
cyfetholedig, swyddog neu aelod o staff neu rywun arall sy'n
gweithredu ar ran yr awdurdod hwnnw neu'n cynorthwyo i gyflawni ei
swyddogaethau) a'r Ombwdsmon (neu staff yr Ombwdsmon neu
bersonau sy'n gweithredu ar ran yr Ombwdsmon neu'n cynorthwyo i
gyflawni swyddogaethau’r Ombwdsmon);

ii.  cyfathrebu rhwng darparwr cartref gofal, darparwr gofal cartref neu
ddarparwr gofal lliniarol annibynnol, (gan gynnwys swyddog neu aelod
o staff neu rywun arall sy'n gweithredu ar ran y darparwr neu'n ei
gynorthwyo i gyflawni ei swyddogaethau) a'r Ombwdsmon (neu staff
yr Ombwdsmon neu bersonau sy'n gweithredu ar ran yr Ombwdsmon
neu'n cynorthwyo i gyflawni swyddogaethau’r Ombwdsmon);

iii.  cyfathrebu rhwng person ac aelod etholedig o Gynulliad Cenedlaethol
Cymru; a

iv.  cyfathrebu rhwng y person a dramgwyddwyd neu berson sy'n gwneud
y gWwyn ar ran y person a dramgwyddwyd (os oes un) a'r Ombwdsmon
(neu staff yr Ombwdsmon neu bersonau sy'n gweithredu ar ran yr
Ombwdsmon neu'n cynorthwyo i gyflawni swyddogaethau'r
Ombwdsmon).

Mae'r ddarpariaeth hon yn gyffredinol yn ailadrodd amddiffyniad tebyg o dan y
ddeddfwriaeth sy'n ymwneud ag ombwdsmyn eraill.

RHAN 7
Adran 72 - Safonau’r Gymraeg

Mae adran 72 yn dod a'r Ombwdsmon o fewn y gyfundrefn ar gyfer Safonau'r
Gymraeg. Mae'n gwneud hynny drwy ychwanegu'r Ombwdsmon at y rhestr o gyrff
yn Atodlen 6 i Reoliadau Safonau'r Gymraeg (Rhif 2) 2016. Bydd hyn yn galluogi
Comisiynydd y Gymraeg i roi hysbysiad cydymffurfio i'r Ombwdsmon a fydd yn ei
gwneud yn ofynnol i'r Ombwdsmon gydymffurfio a'r safonau a bennir yn y
Rheoliadau hynny.

263.
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Section 71 - Protection from defamation claims
Section 71 provides that the following are absolutely privileged for the purposes of
defamation, namely:

261.

262.

a) the publication (which will bear its usual meaning within the law relating to

defamation) of any matter by the Ombudsman, a member of the
Ombudsman’s staff or another person assisting or acting on the
Ombudsman’s behalf in the discharge of the Ombudsman’s functions under
this Act;

the publication of any matter in any report published by a person in the
discharge of its functions under section 24 of this Act, including section 24 as
modified by section 25, and sections 24 and 25 as they apply to special reports
by virtue of section 29(6) (requirement on listed authorities to publish the
Ombudsman’s report of an investigation); and

the publication of a matter in connection with a complaint, where that matter
is published in one of the following communications:

i. communications between a listed authority (including a member or co-
opted member, officer or member of staff or another person acting on
behalf of or assisting in the discharge of the functions of that authority)
and the Ombudsman (or the Ombudsman’s staff or persons assisting or
acting on the Ombudsman’s behalf in the discharge of the
Ombudsman’s functions);

ii. communications between a care home provider, domiciliary care
provider or independent palliative care provider, (including an officer
or member of staff or another person acting on behalf of or assisting in
the discharge of the functions of that provider) and the Ombudsman
(or the Ombudsman’s staff or persons assisting or acting on the
Ombudsman’s behalf in the discharge of the Ombudsman’s functions);

iii. communications between a person and an elected member of the
National Assembly for Wales; and

iv. communications between the person aggrieved or a person making the
complaint on behalf of the person aggrieved (if any) and the
Ombudsman (or the Ombudsman’s staff, persons assisting or acting on
the Ombudsman’s behalf in the discharge of the Ombudsman’s
functions).

This provision generally replicates similar protection under the legislation relating to
other ombudsmen.

PART 7
Section 72 - Welsh language standards

Section 72 brings the Ombudsman within the Welsh Language Standards regime. It
does so by adding the Ombudsman to the list of bodies in Schedule 6 to the Welsh
Language Standards (No. 2) Regulations 2016. This will enable the Welsh Language
Commissioner to give the Ombudsman a compliance notice requiring the
Ombudsman to conform with the standards set out in those Regulations.

263.
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Adran 73 - Adolygiad o’r Ddeddf

264. Mae adran 73(1) yn ei gwneud yn ofynnol i'r Cynulliad baratoi a chyhoeddi adroddiad
ar weithrediad ac effaith y Ddeddf ar ddiwedd y cyfnod o bum mlynedd sy'n dechrau
ar y diwrnod y caiff y Ddeddf y Cydsyniad Brenhinol. Mae adran 73(2) hefyd yn rhoi
disgresiwn i'r Cynulliad baratoi a chyhoeddi adroddiad o'r fath ar y Ddeddf ar
unrhyw adeg arall.

265. Pan fydd y Cynulliad yn paratoi adroddiad o dan yr adran hon, mae dyletswydd ary
Cynulliad i ymgynghori ag unrhyw bersonau sy’n briodol ym marn y Cynulliad
(gweler adran 73(3)).

Adran 74 - Ymchwiliadau a gychwynnir cyn y daw adrannau 3, 4,43 a44irym

266. Mae'r adran hon yn gwneud darpariaeth arbed ar gyfer Deddf Ombwdsmon
Gwasanaethau Cyhoeddus (Cymru) 2005 (“Deddf 2005”) mewn perthynas ag
ymchwiliadau y mae'r Ombwdsmon wedi eu cychwyn o dan Ddeddf 2005 ond heb eu
cwblhau cyn i'r adrannau perthnasol o'r Ddeddf hon ddod i rym. Mae hyn yn golygu,
os yw'r Ombwdsmon hanner ffordd drwy ymchwiliad ar y diwrnod y daw adrannau
3, 4,43 a441irym, yna bydd yr ymchwiliad yn parhau o dan ddarpariaethau Deddf
2005.

Adran 75 - Diddymiadau, arbedion a diwygiadau canlyniadol
267. Mae'r adran hon yn diddymu Deddf Ombwdsmon Gwasanaethau Cyhoeddus
(Cymru) 2005. Fodd bynnag;:

a) mae Deddf 2005 yn parhau i fod yn berthnasol i ymchwiliadau a gafodd eu
cychwyn cyn i'r Ddeddf hon gael y Cydsyniad Brenhinol (gweler adran 74), a

b) mae amryw ddarpariaethau yn Neddf 2005 yn cael eu harbed, a byddant felly
yn parhau i gael effaith (er enghraifft mae'r newidiadau a wnaed gan adran
35 o Ddeddf 2005 mewn cysylltiad ag ymddygiad aelodau a chyflogeion
llywodraeth leol yn parhau mewn grym ac nid effeithir arnynt); mae is-
ddeddfwriaeth a wneir o dan Ddeddf 2005 hefyd yn cael ei harbed.

268. Mae adran 75 hefyd yn cyflwyno Atodlen 5, sy'n gwneud amryw ddiwygiadau i
ddeddfwriaeth sylfaenol o ganlyniad i'r Ddeddf hon.

Adran 76 - Swyddogaethau'r Cynulliad
269. Mae'r adran hon yn dweud y caiff y Cynulliad wneud rheolau sefydlog ynghylch arfer
y swyddogaethau a roddir i'r Cynulliad o dan y Ddedd]f.

270. Caiff y rheolau sefydlog, ymbhlith pethau eraill, ddarparu ar gyfer dirprwyo
swyddogaethau'r Cynulliad i bwyllgor neu is-bwyllgor o’r Cynulliad, neu i gadeirydd
pwyllgor neu is-bwyllgor o’r Cynulliad. Ond caiff y rheolau sefydlog ond dirprwyo'r
swyddogaethau hynny a roddir i'r Cynulliad gan adran 73 a pharagraffau 5 ac 8(1) o
Atodlen 1.

Adran 77 - Cychwyn
271.  Mae'r adran hon yn darparu bod adrannau 1176 a'r Atodlenni'n dod i rym yn unol &

rheoliadau a wneir gan Weinidogion Cymru.

272.  Daw adrannau 77 i 82 i rym pan gaiff y Bil y Cydsyniad Brenhinol.
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Section 73 - Review of Act

264.  Section 73(1) requires the Assembly to prepare and publish a report on the operation
and effect of the Act at the end of the 5 year period beginning with the day on which
the Act receives Royal Assent. Section 73(2) also gives the Assembly a discretion to
prepare and publish such a report on the Act at any other time.

265.  When the Assembly prepares a report under this section, the Assembly has a duty to
consult such persons as it considers appropriate (see section 73(3)).

Section 74 - Investigations commenced before section 3, 4, 43 and 44 come into

force

266.  This section provides a saving provision for the Public Services Ombudsman (Wales)
Act 2005 (“the 2005 Act”) in relation to investigations that the Ombudsman has
commenced under the 2005 Act but has not concluded before the relevant sections of
this Act come into force. This means that if the Ombudsman is part way through an
investigation on the day sections 3, 4, 43 and 44 come into force, then the
investigation carries on under the provisions of the 2005 Act.

Section 75 - Repeals, savings and consequential amendments
267.  This section repeals the Public Services Ombudsman (Wales) Act 2005. However:

(@) the 2005 Act continues to apply to investigations commenced before this Act
receives Royal Assent (see section 74), and

(b) various provisions of the 2005 Act are saved and will therefore continue to
have effect (for example, changes made by section 35 of the 2005 Act in
relation to the conduct of local government members and employees remain
in force and are not affected); subordinate legislation made under the 2005 is
also saved.

268.  Section 75 also introduces Schedule 5, which makes various amendments to primary
legislation in consequence of this Act.

Section 76 - Functions of the Assembly
269. This section says that the Assembly can make standing orders to deal with the
exercise of the functions conferred on the Assembly under the Act.

270.  The standing orders may, among other things, provide for the delegation of the
Assembly’s functions to an Assembly committee or sub-committee, or to the chair of
an Assembly committee or sub-committee. But the standing orders may only
delegate those functions conferred on the Assembly by section 73 and paragraphs 5
and 8(1) of Schedule 1.

Section 77 - Commencement
271.  This section provides that sections 1 to 76 and the Schedules come into force in

accordance with regulations made by the Welsh Ministers.

272.  Sections 77 to 82 come into force on Royal Assent.

35



Mae'r nodiadau hyn yn cyfeirio at Ddeddf Ombwdsmon Gwasanaethau Cyhoeddus (Cymru) 2019 (dccc 3)
a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

Adran 78 - Dehongli
273.  Mae'r adran hon yn diffinio’r termau a ddefnyddir yn y Ddeddf.

274.  Mae adran 78(3) yn rhoi pwer i Weinidogion Cymru wneud rheoliadau i ddiwygio'r
diffiniadau o “darparwr gwasanaeth iechyd teulu yng Nghymru”, “darparwr
annibynnol yng Nghymru” a “landlord cymdeithasol yng Nghymru”.  Mae'r
rheoliadau hynny'n ddarostyngedig i'r angen i ymgynghori a'r weithdrefn
gadarnhaol.

275.  Mae adran 78(7) yn galluogi't Ombwdsmon i ymchwilio i gamau gweithredu a
gymerwyd ar ran awdurdod rhestredig yn yr un modd ag y gall yr Ombwdsmon
ymchwilio i gamau gweithredu gan yr awdurdod rhestredig ei hun.

Adran 79 - Cyn-ddarparwyr gofal iechyd, cyn-landlordiaid cymdeithasol, cyn-

ddarparwyr gofal cymdeithasol a chyn-ddarparwyr gofal lliniarol: addasiadau

276.  Mae'r adran hon yn rhoi pwer i Weinidogion Cymru wneud rheoliadau sy'n addasu’r
modd y mae’r Ddeddf yn gymwys o ran cyn-ddarparwyr gwasanaethau iechyd teulu
yng Nghymru, cyn-ddarparwyr annibynnol yng Nghymru, cyn-landlordiaid
cymdeithasol yng Nghymru, cyn-ddarparwyr cartrefi gofal yng Nghymru, a chyn-
ddarparwyr gofal lliniarol annibynnol yng Nghymru.

277.  Mae hyn yn rhoi pwer i Weinidogion Cymru addasu’n briodol y modd y mae’r
Ddeddf yn gymwys o ran darparwr gwasanaeth iechyd teulu yng Nghymru,
darparwr annibynnol yng Nghymru, landlord cymdeithasol yng Nghymru, darparwr
cartref gofal yng Nghymru, darparwr gofal cartref yng Nghymru neu ddarparwr gofal
lliniarol annibynnol yng Nghymru, ond sydd, ar 61 hynny, wedi peidio a bod yn
awdurdod rhestredig o'r fath.

278.  Er enghraifft, bydd yn galluogi Gweinidogion Cymru i addasu adrannau 23
(adroddiadau ar ymchwiliadau); adran 25 (fel y maen ymwneud & rhoi
cyhoeddusrwydd i adroddiadau: darparwyr gofal iechyd), ac adran 26 (camau
gweithredu ar 0l cael adroddiad) mewn achosion o'r fath.

Adran 80 - Darpariaethau canlyniadol, trosiannol etc

279. Mae'r adran hon yn caniatdu i Weinidogion Cymru, trwy reoliadau, wneud
darpariaeth ganlyniadol, gysylltiedig, atodol, drosiannol, arbed ac ati sy'n
angenrheidiol o ganlyniad i'r Ddeddf.

Adran 81 - Rheoliadau a chyfarwyddydau

280. Mae'r adran hon yn cynnwys darpariaeth sy'n berthnasol i unthyw bwer yn y Ddeddf
i wneud rheoliadau neu i ddyroddi cyfarwyddyd. Mae adran 81(1) yn darparu y gellir
defnyddio offeryn statudol i arfer rheoliadau a wneir o dan y Ddedd}f.

Adran 82 - Enw byr
281. Mae'r adran hon yn darparu mai enw byr y Ddeddf hon yw Deddf Ombwdsmon
Gwasanaethau Cyhoeddus (Cymru) 2019.
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Section 78 - Interpretation
273.  This section defines terms used in the Act.

274.  Section 78(3) provides a power for the Welsh Ministers to make regulations to amend
the definitions of “family health service provider in Wales”, “independent provider
in Wales” and “social landlord in Wales”. Those regulations are subject to a

consultation requirement and the affirmative procedure.

275.  Section 78(7) enables the Ombudsman to investigate action taken on behalf of a listed
authority in the same way as the Ombudsman can investigate action by the listed
authority itself.

Section 79 - Former health care providers, social landlords, social care providers

and palliative care providers: modifications

276.  This section confers power on the Welsh Ministers to make regulations modifying
the application of the Act in respect of former family health service providers in
Wales, former independent providers in Wales former social landlords in Wales
former care home providers in Wales, former domiciliary care providers in Wales,
and former independent palliative care providers in Wales.

277.  This gives the Welsh Ministers power to modify appropriately the application of the
Act in respect of a family health service provider in Wales, an independent provider
in Wales, a social landlord in Wales, a care home provider in Wales, a domiciliary
care provider in Wales or an independent palliative care provider in Wales but
which have subsequently ceased to be such a listed authority.

278.  For example, it will enable the Welsh Ministers to modify sections 23 (reports of
investigations); 25 (as it relates to publicising reports: health care providers); and
section 26 (action following receipt of a report) in such cases.

Section 80 - Consequential, transitional provisions etc.

279.  This section allows the Welsh Ministers by regulations to make consequential,
incidental, supplementary, transitional, saving etc. provision that is necessary in
consequence of the Act.

Section 81 - Regulations and directions

280. This section contains provision applicable to any power in the Act to make
regulations or to issue directions. Section 81(1) provides that regulations made under
the Act are exercisable by statutory instrument.

Section 82 - Short title

281. This section provides that the short title of this Act is the Public Services
Ombudsman (Wales) Act 2019.
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Mae'r nodiadau hyn yn cyfeirio at Ddeddf Ombwdsmon Gwasanaethau Cyhoeddus (Cymru) 2019 (dccc 3)
a gafodd y Cydsyniad Brenhinol ar 22 Mai 2019

COFNOD Y TRAFODION YNG NGHYNULLIAD CENEDLAETHOL CYMRU

282.  Mae'r tabl a ganlyn yn nodi'r dyddiadau ar gyfer pob cyfnod o hynt y Ddeddf drwy
Gynulliad Cenedlaethol Cymru. Gellir cael Cofnod y Trafodion a rhagor o wybodaeth
am hynt y Ddeddf hon ar wefan Cynulliad Cenedlaethol Cymru ar:
http://www.senedd.cynulliad.cymru/mglssueHistoryHome.aspx?1Id=20012

Cyfnod Dyddiad
Cyflwynwyd 2 Hydref 2017
Cyfnod 1 - Dadl 21 March 2018
Cyfnod 2 - Pwyllgor Craffu - ystyried y | 31 Ionawr 2019
gwelliannau

Cyfnod 3 Cyfarfod Llawn - ystyried y 13 Mawrth 2019
gwelliannau

Cyfnod 4 Cymeradwywyd gan y Cynulliad | 20 Mawrth 2019
Y Cydsyniad Brenhinol 22 Mai 2019

©O® Hawlfraint y Goron 2019

Argraffwyd a chyhoeddwyd yn y Deyrnas Unedig gan The Stationery Office Limited o dan awdurdod ac arolygiaeth Jeff James, Rheolwr Gwasg Ei
Mawrhydi ac Argraffydd Deddfau Seneddol y Frenhines.
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These notes refer to the Public Services Ombudsman (Wales) Act 2019 (anaw 3)
which received Royal Assent on 22 May 2019

RECORD OF PROCEEDINGS IN NATIONAL ASSEMBLY FOR WALES

282.  The following table sets out the dates for each stage of the Act’s passage through the
National Assembly for Wales. The Record of Proceedings and further information on
the passage of this Act can be found on the National Assembly for Wales” website at:
http://www.senedd.assembly.wales/mglssueHistoryHome.aspx?11d=20012

Stage Date

Introduced 2 October 2017

Stage 1 - Debate 21 March 2018

Stage 2 - Scrutiny Committee - consideration | 31 January 2019

of amendments

Stage 3 Plenary - consideration of 13 March 2019

amendments

Stage 4 Approved by the Assembly 20 March 2019

Royal Assent 22 May 2019

© Crown copyright 2019

Printed and published in the UK by The Stationery Office Limited under the authority and superintendence of Jeff James, Controller of Her Majesty’s

Stationery Office and Queen’s Printer of Acts of Parliament.
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