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ADDITIONAL LEARNING NEEDS AND
EDUCATION TRIBUNAL (WALES) ACT 2018

EXPLANATORY NOTES

COMMENTARY ON SECTIONSOF THE ACT

Part 2 — Additional L earning Needs
Chapter 2 — Individual Development Plans

Preparing and maintaining individual development plans

Section 10 - Individual development plans

26. Section 10 sets out what an individual development plan (IDP) is. This plan will form
the basis of the system for planning and providing ALP for children and young people
with ALN as set out in the Act. Generally, all children and young people with ALN
will have an IDP, in contrast to the system under the 1996 Act, which only provided
for statements of ALN for those with greater needs.

27. The ALP caled for by a child or young person’s ALN must be set out in the IDP, as
must other matters required to be included by or under Part 2. For example, where it
is decided that a particular kind of ALP should be provided in Welsh, that must be
specified in the IDP (sections 12(6), 14(5), 19(3), 21(4) and 40(6)). There are appeal
rights in respect of certain content of an IDP, or a failure to include something in an
IDP (sections 70 and 72), including in respect of the description of the person’s ALN
and the ALP set out (including whether it is specified that ALP should be provided in
Welsh). For looked after children with ALN, their IDP must be incorporated into their
personal education plan if they have one (section 16).

28. The code must contain at least one standard form IDP and requirethat it (or where more
than one, the appropriate one) is used (section 4(6)). The code may include guidance
about the process for preparing an IDP (see section 4).

Section 11 - Duty to decide: maintained schools and further education institutions

29. Section 11 requires the governing body of a maintained school or FEI, if it appearsto it
that one of itslearners (who isayoung person, in the case of an FEI) may have ALN or
this has been brought to its attention, to decide whether that child or young person has
ALN. However, the governing body does not have to do so in certain circumstances (see
subsection (3)). For example, where a young person does not consent to the decision
being made about them; where the governing body has previously decided whether the
child or young person has ALN and is satisfied that there has been no material change
in the child or young person’s needs or new information that materially affects the
decision; where a learner (for whom a local authority is responsible) is registered or
enrolled at more than one institution (see subsection (3)(d) and section 30(1) and (2)
which requires the governing body to refer the case to the local authority).
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Where the governing body decides that the child or young person does not have ALN
it must notify the child and their parent, or the young person, of the decision and
the reasons for that decision. Where a child does not have sufficient understanding
and intelligence to understand what this means, the duty to notify the child does not
apply (see section 84). However, where a child has a case friend under section 85, the
governing body must notify the child's case friend. The code will set a deadline for
the notification of these decisions, subject to any exceptions specified in the code (see
section 4(6)(a)).

The duties in this section apply in respect of children and young people resident in
England where they attend the maintained school or FEI in Wales, except where an
Education Health and Care plan (EHC plan) is being maintained for the learner by a
local authority in England under the Children and Families Act 2014. This is because
that plan will address the special educational provision that their needs call for.

Thedutiesinthissection apply to achild looked after by alocal authority whoisresident
in England, but not to other looked after children (subsection (5)). See sections 17 to
19 for the applicable duties in such cases.

Section 44 deals with the effect upon the duties in this section if the person becomes
subject to adetention order.

Section 12 - Duties to prepare and maintain plans: maintained schools and further
education institutions

34.

35.

36.

37.

38.

39.

Section 12 requires the governing bodies of maintained schools and FEIs to prepare
and maintain an IDP for those learners they have decided have ALN; or in the case
of a governing body of a maintained school, where it is directed to do so by a local
authority; or in the case of a governing body of an FEI, where it has agreed to, or the
Welsh Ministers have determined that it should, maintain aplan previously maintained
by alocal authority (see section 36). They must aso consider whether any ALP should
be provided in Welsh and where they decide that is the case, specify thisin the IDP.

The code will set a deadline within which the governing body must prepare the plan
and give a copy of it to the child or young person, and if the plan is for a child, to the
child’s parent (under section 22), subject to any exceptions specified in the code (see
section 4(6)(b)).

However, in certain circumstances (set out in subsection (2)), a governing body is
not required to prepare and maintain an IDP for a learner it has decided does have
ALN. Some of these recognise that in some cases (generally involving greater needs)
it is more appropriate for needs to be considered or provision secured by the local
authority in whose areathe person is. Thisincludesinstances where the governing body
considers that the learner’ s needs may call for ALP that it would not be reasonable for
the governing body to secure. In that case, the governing body must refer the matter to
the relevant local authority for it to decide under section 13(1).

Similarly, there is aso provision for the duties not to apply where the learner isin the
area of alocal authority in England and their needs are being considered or addressed
by that local authority under the Children and Families Act 2014 (subsection (2)(c) and
(d)). Again, thisislikely to bein cases of greater needs where alocal authority islikely
to be better placed to deal with the matter.

As education or training is not compulsory for young persons, the duties to prepare or
maintain an IDP cease to apply in respect of a young person if that person no longer
consents (at any time) to its preparation or maintenance (subsection 2(b)).

A governing body may also, in effect, be under the duty in this section to maintain
an IDP as a result of atransfer of a duty to maintain an IDP (see section 35 and the
regulation power in section 37 about transfers). For example, this would be the case
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where a child with an IDP maintained by a school governing body moves to another
maintained school.

Where a governing body maintains an IDP, it must secure the ALP set out in that
IDP and take all reasonable steps to secure provision in Welsh where that is specified
(subsection (7)). Theduty isqualifiedin thisway asthere may be circumstanceswhereit
cannot reasonably be provided in Welsh, for examplein the case of specialised services
whereit isnot possible to obtain a Welsh speaking practitioner despite attempts to find
one.

See section 31 for the circumstances in which the duties in this section cease to apply.
Also, section 44 deals with the effect upon the duties in this section if the person
becomes subject to a detention order.

Section 13 - Duty to decide: local authorities

42.

43.

45.

46.

Section 13 requiresalocal authority to decideif achild or young person has ALN where
it comesto itsattention or appearsto it that the child or young person may have ALN. A
local authority would exercise the functions set out in this section where, for example,
adecision about a child or young person’s ALN has been referred by a governing body
under section 12 or achild, achild' s parent or ayoung person has made adirect request
to the local authority; or aLocal Health Board has made areferral under section 64.

However, there are certain exceptions to the duty to decide (see subsection (2)). For
example, where ayoung person does not consent to the decision being made about them;
where the local authority has previously decided whether the child or young person
has ALN and is satisfied that there has been no material change in the child or young
person’s needs or new information that materially affects the decision.

Generally, if the person is a registered pupil of a maintained school or an enrolled
student of an FEI, it will befor the respective governing body to determine whether the
person has ALN under section 11. In the case of a pupil, the local authority does not
have the duty to do so if satisfied that the question is being decided by the governing
body under section 11. In the case of an FEI student, the local authority is only subject
to the duty if the student is dual registered (see section 30(1)-(2)) or the governing body
has referred the case to the local authority under section 12(2)(a).

Where the local authority decides that the child or young person does not have ALN
it must notify the child and their parent, or the young person of the decision and the
reasons for that decision (subsection (3)). See sections 84 and 85 in respect of the
requirement to notify a child. The code will set a deadline for the notification of this
decision, subject to any exceptions specified in the code (see section 4(6)(a)).

The duty to decide in this section applies in respect of children or young persons for
whomthelocal authority isresponsible, namely thoseinitsarea(includingif they attend
school in adifferent area), except for children who are looked after for the purposes of
thisAct (seethedefinition in section 15 and the dutiesin sections 17 and 18 which apply
instead). See also section 562 of the Education Act 1996 and section 44 for the effect
on these duties where the person to whom they relate is subject to a detention order.

Section 14 - Dutiesto prepare and maintain plans: local authorities

47.

48.

Where alocal authority decides that a child or young person has ALN, section 14 sets
out the circumstances where it is required to prepare and maintain an IDP and secure
the ALP set out in that IDP; or, if the child or young person attends, or will attend,
amaintained school, the local authority may prepare an IDP and direct the governing
body of the school to maintain the plan; or direct the governing body of the school to
prepare and maintain a plan.

These duties apply in relation to children, young people who are registered pupils at
maintained schools or enrolled students at FEIs, and to other young people where the
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local authority decidesit is necessary to prepare and maintain a plan under this section
to meet the person’ s reasonabl e needs for education or training. Consideration of where
it is so ‘necessary’ is to be undertaken in accordance with regulations made by the
Welsh Ministers under section 46.

The section also sets out matters which may need to be set out in an IDP prepared or
maintained by alocal authority, namely:

a theloca authority must consider whether any ALP should be provided in Welsh
and where it decides that is the case, so specify in the IDP (subsection (5)); and

b. if the local authority is satisfied that the reasonable needs of a child or young
person for ALP cannot be met unlessit also secures a place at a particular school
or institution (provided the person or body responsible for admissions to the
institution consents, unless it is a maintained school in Wales); and/or board and
lodging, that ‘ other provision’ must be described in the plan and must be secured
by the local authority. Where this applies, the local authority is unable to direct
the governing body of a maintained school to prepare and/or maintain the IDP.
(subsections (6) — (9)).

See sections 35 (and the rel ated regul ation making power in section 37) and 43 for other
situations in which alocal authority is, in effect, subject to the duty in this section to
maintain an IDP, for example where a child with an IDP maintained by another local
authority moves into its area.

Where the local authority maintains an IDP it must secure the ALP and any other
provision described in the plan and take all reasonable steps to secure provision in
Welsh where that is specified (subsection (10)). The duty to secure ALP in Welsh is
qualified in this way as there may be circumstances where it cannot reasonably be
provided in Welsh, for example in the case of specialised services or treatments where
it is not possible to obtain a Welsh speaking practitioner despite attemptsto find one.

The duties in this section apply in respect of children or young persons for whom the
local authority is responsible, namely those in its area (including if they attend school
in a different ared), except for children who are looked after for the purposes of this
Act (see the definition in section 15 and the duties in sections 17 and 18 which apply
instead). See section 31 for the circumstances in which the duties in this section cease
to apply. Also, see section 562 of the Education Act 1996 and section 44 for the effect
on these duties where the person to whom they relate is subject to a detention order.

Additional learning provision for looked after children

Sections 15 to 19 - Key terms, Amendments to the Social Services and Well-being
(Wales) Act 2014, Duty to refer a matter to a local authority that looks after a child,
Duty to decide whether a looked after child has additional learning needs, Duties to
prepare and maintain plansfor looked after children

53.

Sections 15 to 19 contain provisionson ALN which are to apply in the case of children
looked after by alocal authority in Wales. Generally, looked after children have care
and support plans which include a personal education plan (‘PEP') by virtue of the
Socia Services and Well-being (Wales) Act 2014. In the case of such children (subject
to exceptions — see section 15(2)), the authority that looks after the child is to be
responsible for any decision on ALN, maintaining an IDP and incorporating it into the
child’s PEP. Accordingly, the equivalent duties (in sections 12 — 14) on the governing
body of a maintained school the child may attend and on the local authority in whose
area the child is, do not apply. The result is that the educational planning, including
planning for the provision of ALP of the looked after child who has ALN, is done
by one body, namely the local authority looking after the child, and is set out in one
document, rather than potentially being split between two documents and potentially
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also two bodies. For young persons who are looked after or were formerly looked after,
the duties under the Act apply as they do to other young persons.

The duty to decide whether alooked after child has ALN doesnot apply if thechildisin
the area of alocal authority in England (section 18(2)(c)). If the child isnot in the area
of alocal authority, for example a child may be placed in Scotland, there is no duty to
prepare and maintain an IDP (section 19(2)). Thisis because alocal authority’s ability
to secure ALP for achild living outside Wales may be relatively limited in many cases.
However, the child may be within the local education system and have entitlements
under it. For example, if the child isin the area of alocal authority in England, that
authority may beresponsiblefor the child under section 24 of the Children and Families
Act 2014 (Part 3 of that Act deals with children and young people in England with
specia educational needs or disabilities).

Section 15 sets out the meaning of key terms used in the Act which relate to children
who are looked after by alocal authority. A person who islooked after for the purposes
of Part 6 of the Social Services and Well-being (Wales) Act 2014 is not looked after
for the purposes of the Act if the person is ayoung person, a detained person (defined
in section 39(1)) or within a category of looked after child prescribed in regulations.

Section 16 amendsthe Social Services and Well-being (Wales) Act 2014 so that a PEP
is usually an element of the care and support plan prepared for those who are looked
after by alocal authority under that Act. Furthermore, section 16 amends the Social
Servicesand Well-being (Wales) Act 2014 so that any | DP maintained under section 19
must be incorporated into the PEP in the case of looked after children of compulsory
school age and below who have ALN.

Section 17 requires the governing body of a maintained school which a looked after
child attends, or the local authority in whose area alooked after child is, to inform the
local authority which looks after the child if it becomes aware that the child may have
ALN.

Section 18 imposes a duty on the local authority which looks after a child to decide
whether the child has ALN which is equivalent to the duty in section 13 in relation to
children and young people who are not looked after. This duty does not apply if the
child isin the area of alocal authority in England. See sections 84 and 85 in relation
to the requirement in subsection (3) to notify a child of a decision that the child does
not have ALN.

Section 19 imposes on the local authority which looks after a child (provided that
the child isin the area of alocal authority in Wales), duties to prepare and maintain
individual development plans which are equivalent to the duties on local authorities
in section 14(2) in relation to children and young people who are not looked after.
However, the local authority must prepare and maintain the plan itself: it cannot direct
amaintained school attended by the looked after child to do so.

Sections 35 (and see the related regulation making power in section 37) and 43 set out
other situationsin which alocal authority is, in effect, subject to the duty in section 19
to maintain an IDP for alooked after child. Section 31 provides for the circumstances
in which the duties in this section cease to apply. If a looked after child becomes a
detained person, the dutiesin these sections al so cease because the person ceasesto bea
looked after child for the purposes of the Act (section 15). The dutiesthat apply instead
are found in sections 40 — 42 . Section 562 of the Education Act 1996 and section 44
set out the effect on the local authority duties under sections 17 — 19 where the person
to whom they relate is subject to a detention order.

Section 20 - Additional learning provision: Local Health Boardsand NHS Trusts

61.

Section 20 enables a local authority and (if it is preparing or maintaining an IDP
for the young person) the governing body of an FEI to ask an NHS body (defined
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in section 99(1) as a Loca Health Board or NHS trust, but see aso the power in
section 99(8)) whether there is any treatment or service (normally provided as part of
the comprehensive health service) which is likely to be of benefit in addressing the
ALN of a child or young person. Before making such a referral, the referring body
must discuss the matter with the child, the child’s parent or the young person and be
satisfied that making the referral is in the best interests of the child or young person
(subsection (3) and, in respect of a child, see sections 84 and 85). If areferral is made,
the NHS body must consider the matter and if it identifiesany such treatment or service,
it must secure its provision, decide whether it should be provided in Welsh and if so
take all reasonable steps to secure its provision in Welsh.

Section 21 deals with related procedural steps, including the consequences for the
person’s IDP.

Section 21 - Individual development plans. Local Health Boards and NHS Trusts

63.

Section 21 requiresan NHS body to inform the body that has made a section 20 referral,
and if different, the body that maintains an individual development plan for the child
or young person concerned, of the outcome of the referral (subsections (1) and (2)).
It must do so within the period of time to be prescribed in regulations, subject to any
prescribed exceptions (subsection (10)). In caseswhere arel evant trestment or serviceis
identified, once informed, the body maintaining the individual development plan must
include the treatment or service as AL P within the plan as provision to be delivered by
the NHS body (subsection (3)). If it was decided that the provision should be provided
in Welsh, thismust al so be specified in the plan (subsection (4)). The NHS body, not the
governing body or local authority, is then under a duty to secure the provision, which
may only be changed or removed from the plan on areview under section 23 or 24 and
with the agreement or at the request of the NHS body. If so requested, the governing
body or local authority must comply with the request (subsections (5) — (7)). As any
relevant treatment or service identified and included in an IDP is ALP, then there can
be an appeal in relation to it, or the fact that it is not in the IDP (see section 70).

Wherethe Tribunal ordersarevision to the ALPincluded in the plan under this section,
the NHS body is not required to secure the revised provision unless it agrees to do so
(subsection (9)). If it does not agree, the body maintaining the IDP is under a duty to
secure the ALP set out (sections 12(7), 14(10), 19(7)).

I nformation about plans

Section 22 - Provision of information about individual development plans

65.

66.

Section 22 requires alocal authority or governing body which prepares an IDP to give
acopy of the plan to the child, the child's parents or the young person and if the child
is looked after, the independent reviewing officer appointed under section 99 of the
Socia Services and Well-being (Wales) Act 2014. If alocal authority or governing
body becomes responsible for maintaining aplan in place of another authority or body,
it must inform the child, the child’s parents, or the young person and in the case of a
looked after child, provide a copy of the plan to the independent reviewing officer.

See sections 84 and 85 in respect of the requirements to give copies of the plan to, and
to notify, achild.

Review of plans

Section 23 - Review and revision of individual development plans

67.

Section 23 providesfor reviews of an IDPfor achild who is not looked after, unlessthe
child isin the area of alocal authority in England and attending a maintained school
in Wales, or a young person. A review must take place before the end of each review
period. The first review period is a year starting with the date on which a copy of an
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IDP is given under section 22. Usually, subsequent review periods are a year starting
with the date in the previous review period when (a) acopy of arevised plan was given
in relation to that previous review period, or, (b) if the plan was not revised during the
previous review period, notice of adecision not to revise the plan was given in relation
to that review period. The result is that the plan should be reviewed at least once in
any 12 month period. There is also provision for cases where neither a revised plan
nor notice that no revision is to be made is given during the previous review period
(subsection (4)). Subsection (6) provides for the duty to be treated as met in situations
where a body other than that which is maintaining it, in effect, reviews it. Thisis to
minimise the scope for parallel reviews for example, so that the governing body of a
school is not obliged to review a plan at a time when the end of the review period is
approaching but the Tribunal hasjust considered what should bein the plan and ordered
the local authority to revise it accordingly.

68. An IDP must aso be reviewed at the request of a child or a child's parent, or a
young person unless considered unnecessary by the local authority or governing body
(subsection (8)), for example where there have clearly been no material changes since
the last time that the IDP was reviewed; and at the request of an NHS body required to
secure provision under section 20 (subsection (7)). This section also permits the plan
to be reviewed and then revised at any time (subsection (9)). This will enable prompt
review of the IDP when circumstances change or in accordance with review dates set
out in the IDP. If the IDP is revised under any provision of Part 2 or |legislation made
under it, acopy of the revised plan must be provided to the child and their parent, or the
young person (subsection (11)). If it isdecided not to revisethe IDP following areview
under any provision of Part 2 or legislation made under it, the child, their parent, or the
young person must be notified of the decision and reasons for it (subsection (10). See
sections 84 and 85 in respect of areview request by achild and the requirementsto give
copies of the plan to, and to notify, achild.

69. Section 24 deals with reviews for looked after children not covered by this section
(subsection (12)).

Section 24 - Review and revision of individual development plans for looked after
children

70. Section 24 makes provision in relation to looked after children equivalent to that in
section 23, unlessthelooked after child isinthe areaof alocal authority in England and
attending a maintained school in Wales, in which case, the governing body has review
functions under section 23.

71. In addition to the requirements of this section, a local authority looking after a child
has other functions related to the review of the child’s IDP. These are the functions
in relation to the review of a care and support plan under and by virtue of the Social
Services and Well-being (Wales) Act 2014 (see section 83 of that Act as amended
by section 16 of the Act). Since any IDP for a looked after child maintained under
section 19 must be incorporated into any personal education plan, which in turnis part
of the care and support plan, those functions related to reviews cover the IDP.

Section 25 - Relationship of individual development plansto other similar
documents

72. Section 25 enables alignment of the processes of preparing, reviewing and revising
IDPs for a child or young person with the preparation, review and revision of other
documents for that child or young person, such as any health and social care plans.

L ocal authority reconsideration of governing body decisions and plans

73. The Act gives appeal rights to children, their parents and young personsin relation to
particular matters provided for in Part 2 (see sections 70 and 72). Appeals can only
be brought against local authorities and governing bodies of FEIs, but not against
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governing bodies of maintained schools. In order for children, their parents and young
people to be able to challenge school governing body decisions and plans, sections 26,
27 and 32 provide mechanisms for their decisions and plans to be reconsidered by the
local authority responsible for the pupil (i.e. the local authority in whose areathe child
or young person is) at local authority level. In turn, there are equivalent appeal rights
in respect of those local authority actions (section 70). This avoids the schools having
to manage Tribunal proceedings themselves and allows for disputes to be resolved
at a more appropriate level. For pupils who are in the area of a local authority in
England, sections 14, 26, 27, 29, 32, 68 and 69 apply with maodification (see section 87)
— essentially, the local authority that maintains the school is responsible for these
reconsideration decisions, but cannot itself take over responsibility for maintaining an
IDP.

Section 26 - Reconsideration by local authorities of decisions under section 11(1)

74.

75.

Section 26 enables a child or their parent, or the young person, to request that alocal
authority which isresponsible for the child or young person reconsiders the decision of
amaintained school governing body that one of its pupils has or does not have ALN.
Where requested, the local authority must make its own decision on the issue; that
decision will then replace the decision of the governing body, and the previous decision
made by the governing body will cease to have effect. Before making a decision, the
local authority must inform the governing body of the request and invite representations
from the governing body. This section provides children and their parents, and young
people, with an effective means of challenging the decision of the governing body of a
maintained school in Wales, in the absence of aright of appeal to the Tribunal against
these bodies. The local authority’s decision is then challengeable by way of an appeal
to the Tribunal under section 70. Section 29 deals with the circumstances in which the
duty in this section does not apply. See sections 84 and 85 in respect of arequest by a
child. See also paragraph 73 above for further information.

The decision made under this section is trested as one under section 13(1)
(subsection (4)). This means that if the decision is that the pupil does not have ALN,
the requirement to notify in section 13(3) applies and if the decision is that the pupil
has ALN, the duty in section 14(2) about preparing and maintaining IDPs applies.

Section 27 - Reconsideration by local authorities of plans maintained under
section 12

76.

7.

78.

Section 27 enables a child, child's parent or young person to ask a local authority
(which isresponsible for a child or young person) to reconsider an IDP maintained by
the governing body of a maintained school with aview to revising it. Before deciding
whether or not to revise the plan, the local authority must inform the governing body
of the request and invite representations from the governing body.

Where the local authority decides that the IDP does not require revision it must notify
the child and their parent, or the young person, of the decision and the reasons for that
decision and give a copy of that notification to the governing body (subsections (4)
and (5)). Where alocal authority revises an IDP, the local authority must give a copy
of the revised plan to the governing body (subsection (7)) and section 23(11) requires
that a copy be given to the child, their parent, or young person. See sections 84 and
85 in respect of arequest by a child and the requirements to notify, or give a copy of
an IDP to, achild.

Where the local authority decides that the IDP requires revision, it may direct the
governing body to maintain the revised IDP; aternatively, the local authority may take
on responsibility for maintaining the IDP itself. The former may occur where the local
authority considers that the content of the IDP is such that the governing body can
reasonably be expected to deliver the ALP it contains; the latter where this would not
be a reasonabl e expectation of the governing body.
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The position regarding revisions applies equally to the case of alocal authority revising
aplan as aresult of the Tribunal ordering it to do so.

This section provides children, their parents, and young people with an effective means
of challenging the content of the IDP put in place for them by the governing body
of a maintained school, in the absence of a right of appeal against these bodies (see
section 70 which gives rights of appeal relating to local authority actions). See aso
paragraph 73 above for further information.

Section 29 dealswith the circumstancesin which the duty in this section does not apply.

Section 28 - Local authority duty to decide whether to take over governing body

plans
82.

83.

84.

Section 28 requires alocal authority (whichisresponsible for a child or young person)
to decide whether it should take over responsibility for maintaining an IDPin response
to arequest to do so. The request may be made by a governing body of a school or FEI
— for example where the governing body no longer believes that maintaining the plan
and delivering the ALPiswithin its capability —or by achild, achild' s parent or young
person - for example where they do not believe the governing body has proven capable
of delivering the ALP required by the child or young person. Where the local authority
does decide to take over responsibility for the IDP, the IDP is treated as maintained
by the authority under section 14. The decision of the local authority not to take over
responsibility for an IDP is challengeable by appeal to the Tribunal under section 70.

Where the request is from a governing body, the local authority must notify the child,
their parent, or the young person, and invite representations. Where the request isfrom
achild, their parent or a young person, the local authority must inform the governing
body and invite representations. The local authority must notify the governing body,
and the child, their parent, or the young person, of the decision and the reasons for that
decision. See sections 84 and 85, in respect of arequest by achild, for the requirements
to notify and inform a child.

Section 29 dealswith the circumstancesin which the duty in this section does not apply.

Section 29 - Circumstancesin which the duties in sections 26(2), 27(2) and 28(3) do
not apply

85.

86.

87.

Section 29 sets out that where alocal authority has previously made a decision under
section 26(2), 27(2) or 28(3) in relation to a child or young person and it is satisfied
that there has been no material change in the person’s needs or new information that
would materially affect the decision, there is no duty to make a new decision under
the respective section. In addition, no duty applies under these sections where a child
becomes looked after.

For a child who has become looked after, the local authority looking after the child
becomes responsible for maintaining the plan (section 35(9) and (10)) and has review
functions (section 24) unlessthe child isin the area of alocal authority in England ( see
section 87).

See section 562 of the 1996 Act and section 44 for the effect on these duties where the
child or young person has become subject to a detention order.

Section 30 - Registration or enrolment at more than one institution

88.

Section 30 together with section 11(3)(d) ensures that where a child or young person
attends a maintained school or FEI in Wales and another school or FEI (which need
not necessarily be in Wales) and a local authority is responsible for the person,
responsibility for determining if the person has ALN, and preparing and/or maintaining
aplan for them lies with that local authority and the equivalent duties on the governing
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body of the school or FEI do not apply. The governing body must refer such matters
to the local authority.

Ceasing to maintain plans

Section 31 - Ceasing to maintain individual development plans

89.

90.

91.

Section 31 sets out the circumstances in which agoverning body’s or local authority’s
particular duty to prepare or maintain an |DP ceases. These circumstances cover where:

» thechild or young person ceases to be a registered pupil or enrolled student or the
child becomes looked after (in the case of governing bodies),

» thelocal authority ceasesto be responsible for the child or young person, or achild
becomes or ceases to be looked after (for the purposes of Part 2),

» alooked after child ceasesto be in the area of any local authority,

e the governing body or local authority decides that the child or young person no
longer has ALN,

* inthe case of ayoung person not at a maintained school or FEI, the local authority
decides in accordance with regulations made under section 46 that it is no longer
necessary to maintain the plan to meet the young person’s reasonable needs for
education or training.

Before deciding to cease to maintain an IDP because it believes the child or young
person no longer hasALN or, in the case of ayoung person, that it isno longer necessary
to maintainit, the governing body or local authority must notify the child, child’ sparent,
young person and in the case of alooked after child, the independent reviewing officer,
of the proposed decision. It must also notify the same persons when it has made its
decision (together with reasons). A governing body of a maintained school must aso
inform those persons of their right to request a local authority reconsideration of the
decision under section 32.

Section 35 deal swith situationswhere aduty to maintain an IDPistransferred to another
body (see also the regulation power about transfers in section 37). Section 562 of the
1996 Act and section 44 deal with the effect on duties in the Act (including duties to
maintain an IDP) where a child or young person becomes subject to a detention order.
See sections 84 and 85 in respect of the requirementsto notify achild.

Section 32 - Reconsideration by local authorities of decisions of governing bodies
under section 31

92.

93.

94.

Section 32 enables a child, a child’s parent or a young person to request that a local
authority (which is responsible for the person) reconsiders a school governing body’s
decision to cease to maintain an IDP. The period during which this request can be
made will be set out in regulations. The local authority must decide whether the duty to
maintain the IDP should cease and notify (with reasons) the governing body, the child
and their parent, or the young person accordingly. See sections 84 and 85 in respect of
arequest by a child and the requirements to notify achild.

If the local authority decides that the IDP should be maintained, the governing body
must continue to maintain it. Where the local authority agreesthat the IDP should cease
to be maintained, its decision is appealable under section 70 and the appeal must be
determined or the time for bringing an appeal must have expired with no appeal being
made, before the governing body can cease to maintain the IDP (see section 33).

See also paragraph 73 above for further information.
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Section 33 - Limitation on ceasing to maintain plansto allow reconsideration or

appeal
95,

Section 33 ensures that where there has been a decision that an IDP should cease to be
maintained, it continues to be maintained until the child, the child’s parent or young
person has had the opportunity to exhaust their appeal options. So the governing body
of amaintained school may not cease to maintain the IDP unless the period prescribed
for requesting reconsideration by thelocal authority under section 32 has ended without
a request being made. If a reguest is made in that period, the governing body of a
maintained school may not cease to maintain the IDP until the local authority has made
its decision and the period for appealing it has ended, or where an appeal is brought
within that period, it has been fully determined. Similarly, a governing body of a FEI
or alocal authority may not cease to maintain the IDP until the period for an appeal to
be made ends without an appeal being brought or, where an appeal is brought in that
period, it has been fully determined. The period for bringing an appeal isto be set out
in regulations made under section 75.

Section 34 - Individual development plan after a young person’s 25th birthday

96.

Section 34 ensures that if ayoung person with an IDP (being prepared or maintained)
becomes 25, the duty to prepare or maintain it does not immediately cease, rather it
continues until the end of the academic year as defined in subsection (2). This means
that the body responsible for the IDP and the ALP it contains must continue to deliver
the ALP until the end of the academic year.

Transfer of plans

Section 35 - Transfer of dutiesto maintain plans

97.

Section 35 transfers the duty to maintain an IDP in the various situations set out.
Generally, where a child or young person with an IDP transfers between maintained
schools, or between amaintained school and an FEI, or moves from one local authority
areato another, the IDP transfers/moves with them. Similarly, it dealswith achild with
an IDP becoming looked after or ceasing to be looked after.

Section 36 — Request to transfer plan to governing body of further education
institution

98.

Section 36 permitsalocal authority to request the governing body of an FEI to become
responsible for maintaining an IDP for a young person, where that young person is
enrolled at the FEI and the local authority currently maintains an IDP for him or her.
If the governing body does not agree with the request within the period prescribed
in regulations, section 36 permits the local authority to refer the matter to the Welsh
Ministers for them to decide whether the governing body should maintain the plan. If
the governing body agrees to the request, or if the Welsh Ministers determine that it
should maintain the plan, then it is under a duty to do so (see section 12(4)).

Section 37 - Regulations about transfer of individual development plans

99.

Section 37 enables the Welsh Ministers to make further provision in regulations on
the matters listed in subsection (1) which are all about transfers of duties to maintain
IDPs. Thisincludes providing for further transfers (besides those in section 35) between
the bodies with responsibility for IDPs under the Act in specific circumstances and
provision related to local authorities requesting FEIs to take over an IDP and referring
the matter to the Welsh Ministers for them to determine (under section 36).
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Power sto direct governing bodies of maintained schools

Section 38 - local authority power to direct governing bodies of maintained schools

100.

Where alocal authority does not maintain a maintained school, section 38 prevents it
from using any of its powersto direct the governing body of that school without having
consulted the local authority which does maintain the school.

Additional learning provision for detained persons (sections 39 —45)

101.

102.

103.

Section 39 provides the definitions for these sections, sections 40 — 43 set out duties on
local authoritiesrelating to “ detained persons’ and section 44 deal swith the application
of duties in the Act to both detained persons and those detained otherwise than in
relevant youth accommodation in Wales or England. Section 45 contains a regulation
power to apply particular functions with or without modification in respect of children
or young persons subject to a detention order and detained in a hospital under Part 3
of the Mental Health Act 1983.

The application of duties in the Act to children or young people who are subject to
a detention order depends upon where they are detained. If the person is a “detained
person”, that is detained in relevant youth accommodation in Wales or England (for
example, in a secure college), then various duties on governing bodies and local
authorities cease to apply but the duties set out in sections 40 to 43 apply instead. These
dutiesaresimilar to other dutiesinthe Act, but adapted in light of the detention situation.
For example, only local authorities are responsible for ALN matters (not governing
bodies) during the detained person’s detention and their duty is to arrange appropriate
ALP, rather than securethe ALP set out inthe IDP. Thistakes account of the possibility
that thelocal authority might not be ableto securethe particular AL P becausethe person
is detained.

If a child or young person subject to a detention order is detained in other
accommodation (for example in a prison), then various duties on governing bodies
and local authorities do not apply during detention in such accommodation (see
section 562 of the 1996 Act and section 44(3)-(7)). Thisisbecause education in relevant
youth accommodation is fundamentally different to that in prisons (for example, it is
compulsory in the former, but not in the latter).

Section 39 - Meaning of “detained person” and other key terms

104.

105.

Section 39 defines “detained person” as a child or young person who is subject to a
detention order and detained in relevant youth accommodation in Wales or England
(and in the case of provisions applying on release, covers someone who was detained
immediately before release). The definitions of being subject to a*“ detention order” and
“relevant youth accommodation” arein section 562 of the 1996 Act:

e a“detention order” is an order made by a court, or an order of recall made by the
Secretary of State (but not the orders or authorisations mentioned in section 562(2)
and (3) of the 1996 Act);

* “relevant youth accommodation” is youth detention accommodation (within the
meaning given by section 107(1) of the Powers of Criminal Courts (Sentencing)
Act 2000), and is not a young offender institution, or part of such an institution,
that is used wholly or mainly for the detention of persons aged 18 and over.

This section also defines other related keys terms used in the Act, including “home
authority” (which refers to the definition in section 562J of the 1996 Act). A home
authority is alocal authority identified in relation to an individual in accordance with
the definition. In addition, it allows for regulations to be made which apply, with
modifications, particular aspects of the definition of “home authority” provided for in
section 562J of the 1996 Act.
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Section 40 - Duty to prepareindividual development plansfor detained persons

106.  The purpose of section 40 is to ensure that where it is brought to the attention of, or
otherwise appears to, a home authority in Wales that a detained person may have ALN
and an IDPis not being kept for them under section 42 the home authority must decide
whether the child or young person has ALN. If the home authority decides that the
person does have ALN, it must decide in accordance with regulations under section 45
whether it will be necessary to maintain an IDPfor that child or young person once they
have been released from detention in order to meet their reasonable needs for education
or training.

107.  Inorder to makethisdecision, thereisaduty placed on the home authority to invite the
person in charge of the relevant youth accommodation to participate in the decision-
making process, and if necessary in the preparation of an IDP. A copy of the IDP must
be given to the detained child and their parent, or the detained young person, and the
person in charge of the relevant youth accommodation.

108. The home authority must notify the detained child and their parent, or the detained
young person, and the person in charge of the relevant youth accommodation, if it
decides that the child or young person does not have ALN or that maintaining an IDP
would not be necessary when he or she is released. The home authority must provide
an explanation of the reasons for their decision. See sections 84 and 85 in respect of the
regquirementsto notify, or give copies of a plan to, achild.

Section 41 - Circumstances in which the duty in section 40(2) does not apply

109.  Section 41 sets out the exceptions to the duties on home authorities in section 40(2) in
relation to deciding whether a detained person has ALN and whether an IDP will be
needed for when the person is released. These duties do not apply if a detained young
person does not consent to the decision as to whether he or she has ALN being made
or to a plan being prepared. Nor do they apply if the home authority has previously
decided whether the child or young person has ALN and is satisfied that the person’s
needs have not changed materially since that decision was made, and that there is no
new information which materially affects that decision or the one that it will not be
necessary to maintain an IDP for the person when released.

Section 42 - Duty to keep individual development plansfor detained persons

110. If a detained person had an IDP immediately before becoming detained, or one is
prepared during their detention by the home authority in preparation for their release
(under section 40), unless the person is a young person who does not consent to it,
section 42 places a duty on the home authority to keep the IDP while the person is
detained in relevant youth accommodation. Thisis different from the duty to maintain
an |DP, which involvesthe body maintaining it being required, amongst other things, to
securethe ALP set outinit. By contrast, keeping an IDP simply involveskeeping it (but
not reviewing it) and arranging for ‘appropriate ALP' to be provided to the detained
person whilst so detained (subsection (8)). Appropriate ALP isthe ALP set out in the
IDP, or if that is not practicable, educational provision which corresponds as closely as
possible to it, or, where the ALP in the plan is no longer appropriate, ALP which the
home authority considers appropriate (subsection (9)).

111. A home authority will only be responsible for keeping an IDP previously maintained
by another body or authority once the fact that an IDP was being maintained is brought
to their attention (subsection (5)).

112.  Thedetained child and their parent, or the detained young person must be informed by
the home authority if an IDPisbeing kept and a copy of it given to the person in charge
of the relevant youth accommodation (subsections (6) — (7)). See sections 84 and 85 in
respect of the requirement to inform achild.
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Section 43 - Release of a detained person

113.

Section 43 ensures that when a detained person is released from detention and on the
date of release alocal authority in Wales is responsible for the child or young person,
that local authority is responsible for maintaining a plan which was being kept for the
person under section 42 and for securing the ALP set out in it. This plan is treated as
maintained under section 14. However, if the released person is a looked after child
upon release, it is the local authority in Wales that looks after the child that must
maintain the plan, which is treated as maintained under section 19.

Section 44 - Certain provisions of Part 2 not to apply to children and young persons
in detention

114.

115.

116.

Section 44 deals with the application of duties in the Act in relation to children and
young people who are detained. Subsection (1) provides for the duties on governing
bodies and local authorities listed in subsection (2) to cease to apply in relation to a
detained person (defined in section 39(1)) from the start of the detention.

Subsection (3) provides for the duties on governing bodies listed in subsection (4) not
to apply inrelation to achild or young person who is detained in accommodation other
than relevant youth accommodation in Wales or England.

Subsections (5) to (7) deal with the interaction between Part 2 and section 562 of the
1996 Act. Section 562 disapplies a local authority’s functions under the 1996 Act in
relation to certain persons who are detained. The Apprenticeships, Skills, Children and
Learning Act 2009 amends section 562 so that the disapplication no longer applies to
thosewho are detained in rel evant youth accommodation. Section 562 appliesto the Act
(see section 99(6)). Subsections (5) to (7) apply section 562 for the purposes of the Act
asif the amendments to it made by the Apprenticeships, Skills, Children and Learning
Act 2009 were aready fully in force in relation to Wales, and its reference to relevant
youth accommodation were to relevant youth accommodation in Wales or England.
The result is that the duties in Part 2 of the Act on home authorities are not disapplied
in relation to those detained in relevant youth accommodation in Wales or England, but
duties on local authorities in Part 2 do not apply in relation to a child or young person
who is detained in accommodation other than relevant youth accommodation in Wales
or England.

Section 45 — Detention under Part 3 of the Mental Health Act 1983

117.

Section 45 gives the Welsh Ministers a regulation power to apply functions provided
for by Part 2 in respect of persons who are subject to a detention order and detained in
a hospital under Part 3 of the Mental Health Act 1983. The power is available where
the functions do not apply due to section 562 of the 1996 Act or section 44. The power
isto apply the functions with or without modification.

Necessity of plans

Section 46 — Regulations about deciding whether an individual development plan is
necessary

118.

Generally, for young persons with ALN, if they are at a maintained school or FEI in
Wales, they are entitled to an IDP (see sections 11, 14 and 31(6)(b)). If ayoung person
is not such a student or pupil or is detained, whether or not the person is entitled to an
I DP depends upon adecision involving whether it is necessary to maintain aplan for the
person to meet his or her reasonable needs for education or training (see sections 14(1)
(o)(ii), 31(6)(b) and 40(2)(b), although the precise wording of the decision is dightly
different in each case given the different circumstances involved). Section 46 enables
the Welsh Ministersto make provision in regul ations about those decisions, specifically
the matters listed in subsection (2).
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