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ADDITIONAL LEARNING NEEDS AND

EDUCATION TRIBUNAL (WALES) ACT 2018

EXPLANATORY NOTES

COMMENTARY ON SECTIONS OF THE ACT

Part 2 – Additional Learning Needs
Chapter 2 – Individual Development Plans

Additional learning provision for looked after children

Sections 15 to 19 - Key terms, Amendments to the Social Services and Well-being
(Wales) Act 2014, Duty to refer a matter to a local authority that looks after a child,
Duty to decide whether a looked after child has additional learning needs, Duties to
prepare and maintain plans for looked after children

53. Sections 15 to 19 contain provisions on ALN which are to apply in the case of children
looked after by a local authority in Wales. Generally, looked after children have care
and support plans which include a personal education plan (‘PEP’) by virtue of the
Social Services and Well-being (Wales) Act 2014. In the case of such children (subject
to exceptions – see section 15(2)), the authority that looks after the child is to be
responsible for any decision on ALN, maintaining an IDP and incorporating it into the
child’s PEP. Accordingly, the equivalent duties (in sections 12 – 14) on the governing
body of a maintained school the child may attend and on the local authority in whose
area the child is, do not apply. The result is that the educational planning, including
planning for the provision of ALP of the looked after child who has ALN, is done
by one body, namely the local authority looking after the child, and is set out in one
document, rather than potentially being split between two documents and potentially
also two bodies. For young persons who are looked after or were formerly looked after,
the duties under the Act apply as they do to other young persons.

54. The duty to decide whether a looked after child has ALN does not apply if the child is in
the area of a local authority in England (section 18(2)(c)). If the child is not in the area
of a local authority, for example a child may be placed in Scotland, there is no duty to
prepare and maintain an IDP (section 19(2)). This is because a local authority’s ability
to secure ALP for a child living outside Wales may be relatively limited in many cases.
However, the child may be within the local education system and have entitlements
under it. For example, if the child is in the area of a local authority in England, that
authority may be responsible for the child under section 24 of the Children and Families
Act 2014 (Part 3 of that Act deals with children and young people in England with
special educational needs or disabilities).

55. Section 15 sets out the meaning of key terms used in the Act which relate to children
who are looked after by a local authority. A person who is looked after for the purposes
of Part 6 of the Social Services and Well-being (Wales) Act 2014 is not looked after
for the purposes of the Act if the person is a young person, a detained person (defined
in section 39(1)) or within a category of looked after child prescribed in regulations.
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56. Section 16 amends the Social Services and Well-being (Wales) Act 2014 so that a PEP
is usually an element of the care and support plan prepared for those who are looked
after by a local authority under that Act. Furthermore, section 16 amends the Social
Services and Well-being (Wales) Act 2014 so that any IDP maintained under section 19
must be incorporated into the PEP in the case of looked after children of compulsory
school age and below who have ALN.

57. Section 17 requires the governing body of a maintained school which a looked after
child attends, or the local authority in whose area a looked after child is, to inform the
local authority which looks after the child if it becomes aware that the child may have
ALN.

58. Section 18 imposes a duty on the local authority which looks after a child to decide
whether the child has ALN which is equivalent to the duty in section 13 in relation to
children and young people who are not looked after. This duty does not apply if the
child is in the area of a local authority in England. See sections 84 and 85 in relation
to the requirement in subsection (3) to notify a child of a decision that the child does
not have ALN.

59. Section 19 imposes on the local authority which looks after a child (provided that
the child is in the area of a local authority in Wales), duties to prepare and maintain
individual development plans which are equivalent to the duties on local authorities
in section 14(2) in relation to children and young people who are not looked after.
However, the local authority must prepare and maintain the plan itself: it cannot direct
a maintained school attended by the looked after child to do so.

60. Sections 35 (and see the related regulation making power in section 37) and 43 set out
other situations in which a local authority is, in effect, subject to the duty in section 19
to maintain an IDP for a looked after child. Section 31 provides for the circumstances
in which the duties in this section cease to apply. If a looked after child becomes a
detained person, the duties in these sections also cease because the person ceases to be a
looked after child for the purposes of the Act (section 15). The duties that apply instead
are found in sections 40 – 42 . Section 562 of the Education Act 1996 and section 44
set out the effect on the local authority duties under sections 17 – 19 where the person
to whom they relate is subject to a detention order.

Section 20 - Additional learning provision: Local Health Boards and NHS Trusts

61. Section 20 enables a local authority and (if it is preparing or maintaining an IDP
for the young person) the governing body of an FEI to ask an NHS body (defined
in section 99(1) as a Local Health Board or NHS trust, but see also the power in
section 99(8)) whether there is any treatment or service (normally provided as part of
the comprehensive health service) which is likely to be of benefit in addressing the
ALN of a child or young person. Before making such a referral, the referring body
must discuss the matter with the child, the child’s parent or the young person and be
satisfied that making the referral is in the best interests of the child or young person
(subsection (3) and, in respect of a child, see sections 84 and 85). If a referral is made,
the NHS body must consider the matter and if it identifies any such treatment or service,
it must secure its provision, decide whether it should be provided in Welsh and if so
take all reasonable steps to secure its provision in Welsh.

62. Section 21 deals with related procedural steps, including the consequences for the
person’s IDP.

Section 21 - Individual development plans: Local Health Boards and NHS Trusts

63. Section 21 requires an NHS body to inform the body that has made a section 20 referral,
and if different, the body that maintains an individual development plan for the child
or young person concerned, of the outcome of the referral (subsections (1) and (2)).
It must do so within the period of time to be prescribed in regulations, subject to any
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prescribed exceptions (subsection (10)). In cases where a relevant treatment or service is
identified, once informed, the body maintaining the individual development plan must
include the treatment or service as ALP within the plan as provision to be delivered by
the NHS body (subsection (3)). If it was decided that the provision should be provided
in Welsh, this must also be specified in the plan (subsection (4)). The NHS body, not the
governing body or local authority, is then under a duty to secure the provision, which
may only be changed or removed from the plan on a review under section 23 or 24 and
with the agreement or at the request of the NHS body. If so requested, the governing
body or local authority must comply with the request (subsections (5) – (7)). As any
relevant treatment or service identified and included in an IDP is ALP, then there can
be an appeal in relation to it, or the fact that it is not in the IDP (see section 70).

64. Where the Tribunal orders a revision to the ALP included in the plan under this section,
the NHS body is not required to secure the revised provision unless it agrees to do so
(subsection (9)). If it does not agree, the body maintaining the IDP is under a duty to
secure the ALP set out (sections 12(7), 14(10), 19(7)).
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