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COMMENTARY ON SECTIONS

Part 8 —Interpretation and Final Provisions
Schedule 2 - Pre-completion transactions
Part 4 - The minimum consideration rule

The minimum consideration rule

144. Paragraph 15 provides for a minimum consideration rule for pre-completion
transactions where there is a relevant connection between the parties. The meaning
of “relevant connection between the parties’ includes where there are a series of
pre-completion transactions, and is provided at sub-paragraph (3). In this Part of the
Schedule, references to “the implemented transaction” are to be read as references to

pre-completion transactions referred to in paragraphs 7(1) or 13(1).

145.  Sub-paragraph (2) providesthat wherethereisarelevant connection between the parties
in a pre-completion transaction, the amount of consideration for the final acquisitionis

to comprise the highest of:
» theconsideration it would normally be in the absence of this sub-paragraph;
» thefirst minimum amount (paragraph 16); or

» the second minimum amount (paragraph 17).

146.  Sub-paragraph (4) provides that references to the “original contract” in this Part of the
Schedule, where the implemented transaction forms part of aseries of contractsrelating
to the same subject-matter, shall be read asareferenceto thefirst contract in that series.

References to the “original buyer” are also to be read accordingly.

Thefirst minimum amount

147.  Paragraph 16 provides the meaning of first minimum amount and sets out how thisis

calculated for the purposes of paragraph 15.

148.  The*first minimum amount” (see paragraph 15(2)(b)) in respect of achargeableinterest

acquired under aland transaction referred to in paragraphs 7(4) or 13(2) is:

» the amount of consideration for the subject matter of the original contract (if the

whole of the subject matter of that contract is acquired); or
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e theamount of consideration just and reasonably apportioned (if apart of the subject-
matter of the original contract is acquired).

Sub-paragraph (3) sets out conditions A — C, which if satisfied provide that the first
minimum amount isthe total of any consideration required to be given by the transferor
(thefirst T — see sub-paragraph (4)(a)) under the terms of the contract for thefirst T's
acquisition (see sub-paragraph (4)(b)) of the subject matter of that contract and, if not
included, any consideration required to be given by thefirst T under any pre-completion
transaction where thefirst T isatransferee.

For the purposes of paragraph 16, the meaning of “the first T” is provided at sub-
paragraph (4) (a) and (4) (b) provides that “the transfer to the first T” is the pre-
completion transaction wherethefirst T isatransferee or the origina contract (if T (see
Condition B in sub-paragraph (3)) isthe original buyer).

The second minimum amount
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Paragraph 17 sets out how the second minimum amount is cal culated for the purposes of
paragraph 15. The second minimum amount is the total amount of consideration given
by relevant parties (see sub-paragraph (3)).

The formulafor determining the net amount of consideration given by arelevant party
isset out at sub-paragraph (2). Thisand the provisions of sub-paragraph (4) require that
the calculation is carried out for each relevant party.

The relevant parties (subject to sub-paragraph (4)) for the purposes of the calculation
of the second minimum amount are the original buyer and the transferee. Where there
are successive pre-completion transactions, thisincludes al the transfereesin the chain
of transactions.

Sub-paragraph (4) identifies the relevant parties in a pre-completion transaction (an
“implemented transaction”) which is part of a chain of pre-completion transactions
in respect of an original contract (see paragraph 15(4)). A “preceding transaction” is
defined as a pre-completion transaction that precedes the implemented transaction in
achain.

Sub-paragraph (5) provides that any amounts given by connected parties are treated as
given by the relevant party for the purposes of sub-paragraph (2).

Sub-paragraph (6) providesthat amounts given in respect of animplemented transaction
where that transaction relates to part of the subject-matter of the original contract
are to be adjusted and determined on a just and reasonable basis. This includes any
transactionsinvolving part of the subject-matter of the original contract, which precede
any implemented transaction.
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