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S C H E D U L E S

SCHEDULE 12 Article 41

PROTECTIVE PROVISIONS

PART 1
FOR THE PROTECTION OF ELECTRICITY,

GAS, WATER AND SEWERAGE UNDERTAKERS
1. For the protection of the utility undertakers referred to in this Part of this Schedule, the

following provisions have effect, unless otherwise agreed in writing between the undertaker and the
utility undertaker concerned.

2. In this Part—
“alternative apparatus” means alternative apparatus adequate to enable the utility undertaker
in question to fulfil its statutory functions in a manner not less efficient than previously;
“apparatus” means—
(a) in the case of a utility undertaker within paragraph (a) of the definition of that term,

electric lines or electrical plant (as defined in the 1989 Act), belonging to or maintained
by that utility undertaker;

(b) in the case of a utility undertaker within paragraph (b) of the definition of that term, any
mains, pipes or other apparatus belonging to or maintained by a gas transporter for the
purposes of gas supply;

(c) in the case of a utility undertaker within paragraph (c) of the definition of that term—
(i) mains, pipes or other apparatus belonging to or maintained by that utility undertaker

for the purposes of water supply; and
(ii) any water mains or service pipes (or part of a water main or service pipe) that is

the subject of an agreement to adopt made under section 51A (agreement to adopt
water main or service pipe at future date) of the Water Industry Act 1991;

(d) in the case of a utility undertaker within paragraph (d) of the definition of that term—
(i) any drain or works vested in the utility undertaker under the Water Industry Act

1991;
(ii) any sewer which is so vested or is the subject of a notice of intention to adopt

given under section 102(4) (adoption of sewers and disposal works) of that Act
or an agreement to adopt made under section 104 (agreements to adopt sewer,
drain or sewage disposal works, at future date) of that Act, and includes a sludge
main, disposal main (within the meaning of section 219 (general interpretation)
of that Act) or sewer outfall and any manholes, ventilating shafts, pumps or other
accessories forming part of any such sewer, drain or works, and includes any
structure in which apparatus is or is to be lodged or which gives or will give access
to apparatus; and
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(e) any other mains, pipelines or cables that are not the subject of the protective provisions
in Parts 2 to 28 of this Schedule;

“functions” includes powers and duties;
“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference
to apparatus or alternative apparatus under, over or upon land; and
“utility undertaker” means—
(a) any licence holder within the meaning of Part 1 (electricity supply) of the 1989 Act;
(b) a gas transporter within the meaning of Part 1 (gas supply) of the 1986 Act;
(c) water undertaker within the meaning of Part 2 of the Water Industry Act 1991;
(d) a sewerage undertaker within the meaning of Part 2 of the Water Industry Act 1991; and
(e) an owner or operator of apparatus within paragraph (e) of the definition of that term,
for the area of the authorised development, and in relation to any apparatus, means the utility
undertaker to whom it belongs or by whom it is maintained, and only where such owner or
operator is not the subject of any of the protective provisions in Parts 2 to 28 of this Schedule.

Precedence of the 1991 Act in respect of apparatus in the streets

3. This Part does not apply to apparatus in respect of which the relations between the undertaker
and the utility undertaker are regulated by the provisions of Part 3 (street works in England and
Wales) of the 1991 Act.

4. Regardless of the temporary prohibition or restriction of use of streets under the powers
conferred by article 13 (temporary stopping up of streets, public rights of way and access land), a
utility undertaker is at liberty at all times to take all necessary access across any such street and to
execute and do all such works and things in, upon or under any such street as may be reasonably
necessary or desirable to enable it to maintain any apparatus which at the time of the prohibition or
restriction was in that street.

No acquisition etc. except by agreement

5. Regardless of any provision in this Order or anything shown on the land plans, the undertaker
must not acquire any apparatus otherwise than by agreement.

Removal of apparatus

6.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any
interest in any land in which any apparatus is placed or over which access to any apparatus is enjoyed
or requires that the utility undertaker’s apparatus is relocated or diverted, that apparatus must not be
removed under this Part, and any right of a utility undertaker to maintain that apparatus in that land
and to gain access to it must not be extinguished, until alternative apparatus has been constructed
and is in operation, and access to it has been provided, to the reasonable satisfaction of the utility
undertaker in question in accordance with sub-paragraphs (2) to (7).

(2)  If, for the purpose of executing any works in, on or under any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed
in that land, the undertaker must give to the utility undertaker in question written notice of that
requirement, together with a plan and section of the work proposed, and of the proposed position
of the alternative apparatus to be provided or constructed and in that case (or if in consequence of
the exercise of any of the powers conferred by this Order a utility undertaker reasonably needs to
remove any of its apparatus) the undertaker must, subject to sub-paragraph (3), afford to the utility
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undertaker the necessary facilities and rights for the construction of alternative apparatus in other
land of the undertaker and subsequently for the maintenance of that apparatus.

(3)  If alternative apparatus or any part of such apparatus is to be constructed elsewhere than
in other land of the undertaker, or the undertaker is unable to afford such facilities and rights as
are mentioned in sub-paragraph (2), in the land in which the alternative apparatus or part of such
apparatus is to be constructed, the utility undertaker in question must, on receipt of a written notice to
that effect from the undertaker, as soon as reasonably possible use reasonable endeavours to obtain
the necessary facilities and rights in the land in which the alternative apparatus is to be constructed.

(4)  Any alternative apparatus to be constructed in land of the undertaker under this Part of this
Schedule must be constructed in such manner and in such line or situation as may be agreed between
the utility undertaker in question and the undertaker or in default of agreement settled by arbitration
in accordance with article 47 (arbitration).

(5)  The utility undertaker in question must, after the alternative apparatus to be provided or
constructed has been agreed or settled by arbitration in accordance with article 47 (arbitration), and
after the grant to the utility undertaker of any such facilities and rights as are referred to in sub-
paragraph (2) or (3), proceed without unnecessary delay to construct and bring into operation the
alternative apparatus and subsequently to remove any apparatus required by the undertaker to be
removed under the provisions of this Part.

(6)  Regardless of anything in sub-paragraph (5), if the undertaker gives notice in writing to
the utility undertaker in question that it desires itself to execute any work, or part of any work, in
connection with the construction or removal of apparatus in any land controlled by the undertaker,
that work, instead of being executed by the utility undertaker, must be executed by the undertaker
without unnecessary delay under the superintendence, if given, and to the reasonable satisfaction
of the utility undertaker.

(7)  Nothing in sub-paragraph (6) authorises the undertaker to execute the placing, installation,
bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling
around the apparatus (where the apparatus is laid in a trench) within 300 millimetres of the apparatus.

Facilities and rights for alternative apparatus

7.—(1)  Where, in accordance with the provisions of this Part, the undertaker affords to a utility
undertaker facilities and rights for the construction and maintenance in land of the undertaker of
alternative apparatus in substitution for apparatus to be removed, those facilities and rights must be
granted upon such terms and conditions as may be agreed between the undertaker and the utility
undertaker in question or in default of agreement settled by arbitration in accordance with article
47 (arbitration).

(2)  If the facilities and rights to be afforded by the undertaker in respect of any alternative
apparatus, and the terms and conditions subject to which those facilities and rights are to be granted,
are in the opinion of the arbitrator less favourable on the whole to the utility undertaker in question
than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms and
conditions to which those facilities and rights are subject, the arbitrator must make such provision for
the payment of compensation by the undertaker to that utility undertaker as appears to the arbitrator
to be reasonable having regard to all the circumstances of the particular case.

Retained Apparatus

8.—(1)  Not less than 28 days before starting the execution of any works in, on or under any land
purchased, held, appropriated or used under this Order that are near to, or will or may affect, any
apparatus the removal of which has not been required by the undertaker under paragraph 6(2), the
undertaker must submit to the utility undertaker in question a plan, section and description of the
works to be executed.
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(2)  Those works must be executed only in accordance with the plan, section and description
submitted under sub-paragraph (1) and in accordance with such reasonable requirements as may be
made in accordance with sub-paragraph (3) by the utility undertaker for the alteration or otherwise
for the protection of the apparatus, or for securing access to it, and the utility undertaker is entitled
to watch and inspect the execution of those works.

(3)  Any requirements made by a utility undertaker under sub-paragraph (2) must be made within
a period of 21 days beginning with the date on which a plan, section and description under sub-
paragraph (1) are submitted to it.

(4)  If a utility undertaker in accordance with sub-paragraph (1) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written
notice to the undertaker of that requirement, paragraphs 1 to 7 apply as if the removal of the apparatus
had been required by the undertaker under paragraph 6(2).

(5)  Nothing in this paragraph precludes the undertaker from submitting at any time or from time
to time, but in no case less than 28 days before commencing the execution of any works, a new
plan, section and description instead of the plan, section and description previously submitted, and
having done so the provisions of this paragraph apply to and in respect of the new plan, section and
description.

(6)  The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in
that case it must give to the utility undertaker in question notice as soon as is reasonably practicable
and a plan, section and description of those works as soon as reasonably practicable subsequently
and must comply with sub-paragraph (2) in so far as is reasonably practicable in the circumstances.

Expenses and costs

9.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay to a
utility undertaker the reasonable expenses incurred by that utility undertaker in, or in connection
with, the inspection, removal, alteration or protection of any apparatus or the construction of any
new apparatus which may be required in consequence of the execution of any such works as are
referred to in paragraph 6(2).

(2)  There is to be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part, that value being calculated after removal.

(3)  If in accordance with the provisions of this Part—
(a) apparatus of better type, of greater capacity or of greater dimensions is placed in

substitution for existing apparatus of worse type, of smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was, and the placing
of apparatus of that type or capacity or of those dimensions or the placing of apparatus at
that depth, as the case may be, is not agreed by the undertaker or, in default of agreement,
is not determined by arbitration in accordance with article 47 (arbitration) to be necessary,
then, if such placing involves cost in the construction of works under this Part exceeding
that which would have been involved if the apparatus placed had been of the existing type,
capacity or dimensions, or at the existing depth, as the case may be, the amount which
apart from this sub-paragraph would be payable to the utility undertaker in question by
virtue of sub-paragraph (1) is to be reduced by the amount of that excess.

(4)  For the purposes of sub-paragraph (3)—
(a) an extension of apparatus to a length greater than the length of existing apparatus is not

to be treated as a placing of apparatus of greater dimensions than those of the existing
apparatus where such extension is required in consequence of the execution of any such
works as are referred to in paragraph 6(2); and
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(b) where the provision of a joint in a cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also
had been agreed or had been so determined.

(5)  An amount which apart from this sub-paragraph would be payable to a utility undertaker
in respect of works by virtue of sub-paragraph (1), if the works include the placing of apparatus
provided in substitution for apparatus placed more than seven years and six months earlier so as to
confer on the utility undertaker any financial benefit by deferment of the time for renewal of the
apparatus in the ordinary course, is to be reduced by the amount which represents that benefit.

10.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction
of any of the works referred to in paragraph 6(2), any damage is caused to any apparatus (other
than apparatus the repair of which is not reasonably necessary in view of its intended removal for
the purposes of those works) or property of a utility undertaker, or there is any interruption in any
service provided, or in the supply of any goods, by any utility undertaker, the undertaker must—

(a) bear and pay the cost reasonably incurred by that utility undertaker in making good such
damage or restoring the supply; and

(b) make reasonable compensation to that utility undertaker for any other expenses, loss,
damages, penalty or costs incurred by the utility undertaker, by reason or in consequence
of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to—
(a) any damage or interruption to the extent that it is attributable to the act, neglect or default

of a utility undertaker, its officers, employees, servants, contractors or agents; or
(b) any indirect or consequential loss or loss of profits by a utility undertaker.

(3)  A utility undertaker must give the undertaker reasonable notice of any such claim or demand
and no settlement or compromise is to be made without the consent of the undertaker which, if it
withholds such consent, has the sole conduct of any settlement or compromise or of any proceedings
necessary to resist the claim or demand.

(4)  A utility undertaker must use its reasonable endeavours to mitigate in whole or in part and
to minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this
paragraph 10 applies. If requested to do so by the undertaker, a utility undertaker must provide an
explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 10
for claims reasonably incurred by a utility undertaker.

Enactments and agreements

11. Nothing in this Part affects the provisions of any enactment or agreement regulating the
relations between the undertaker and a utility undertaking in respect of any apparatus laid or erected
in land belonging to the undertaker on the date on which this Order is made.

PART 2
FOR THE PROTECTION OF OPERATORS OF

ELECTRONIC COMMUNICATIONS CODE NETWORKS

12.—(1)  For the protection of any operator, the following provisions have effect, unless otherwise
agreed in writing between the undertaker and the operator.

(2)  In this Part—
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“the 2003 Act” means the Communications Act 2003;
“electronic communications apparatus” has the same meaning as set out in paragraph 5 of the
electronic communications code;
“the electronic communications code” has the same meaning as set out in section 106
(application of the electronic communications code) of the 2003 Act;
“infrastructure system” has the same meaning as in the electronic communications code
and references to providing an infrastructure system are to be construed in accordance with
paragraph 7 of that code;
“network” means—
(a) so much of a network or infrastructure system provided by an operator as is not

excluded from the application of the electronic communications code by a direction under
section 106(3)(a) of the 2003 Act; and

(b) a network which the Secretary of State is providing or proposing to provide; and
“operator” means a person in whose case the electronic communications code is applied
by a direction under section 106(3)(a) of the 2003 Act and who is an operator of a
network; and

“operator” means a person in whose case the electronic communications code is applied by a
direction under section 106(3)(a) of the 2003 Act and who is an operator of a network.

13. The exercise of the powers of article 33 (statutory undertakers) is subject to Part 10 of
Schedule 3A (the electronic communications code) of the 2003 Act.

14.—(1)  Subject to sub-paragraphs (2) to (4), if as the result of the authorised development or
its construction, or of any subsidence resulting from any of those works—

(a) any damage is caused to any electronic communications apparatus belonging to an
operator (other than apparatus the repair of which is not reasonably necessary in view of
its intended removal for the purposes of those works), or other property of an operator; or

(b) there is any interruption in the supply of the service provided by an operator,
(c) the undertaker must bear and pay the cost reasonably incurred by the operator in making

good such damage or restoring the supply and make reasonable compensation to that
operator for any other expenses, loss, damages, penalty or costs incurred by it, by reason,
or in consequence of, any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to—
(a) any damage or interruption to the extent that it is attributable to the act, neglect or default

of an operator, its officers, employees, servants, contractors or agents; or
(b) any indirect or consequential loss or loss of profits by an operator.

(3)  The operator must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise of the claim or demand is to be made without the consent of the undertaker
which, if it withholds such consent, has the sole conduct of any settlement or compromise or of any
proceedings necessary to resist the claim or demand.

(4)  The operator must use its reasonable endeavours to mitigate in whole or in part and to
minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this
paragraph 14 applies. If requested to do so by the undertaker, the operator must provide an
explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 14
for claims reasonably incurred by the operator.

(5)  Any difference arising between the undertaker and the operator under this Part of this Schedule
must be referred to and settled by arbitration under article 47 (arbitration).
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15. This Part of this Schedule does not apply to—
(a) any apparatus in respect of which the relations between the undertaker and an operator

are regulated by the provisions of Part 3 (street works in England and Wales) of the 1991
Act; or

(b) any damage, or any interruption, caused by electro-magnetic interference arising from the
construction or use of the authorised development.

16. Nothing in this Part affects the provisions of any enactment or agreement regulating the
relations between the undertaker and an operator in respect of any apparatus laid or erected in land
belonging to the undertaker on the date on which this Order is made.

PART 3
FOR THE PROTECTION OF NATIONAL GRID ELECTRICITY

TRANSMISSION AS ELECTRICITY UNDERTAKER

Application

17. For the protection of National Grid as referred to in this Part of this Schedule the following
provisions have effect, unless otherwise agreed in writing between the undertaker and National Grid.

Interpretation

18. In this Part of this Schedule—
“alternative apparatus” means appropriate alternative apparatus to the satisfaction of National
Grid to enable National Grid to fulfil its statutory functions in a manner no less efficient than
previously;
“apparatus” means any electric lines or electrical plant as defined in the 1989 Act, belonging
to or maintained by National Grid, together with any replacement apparatus and such other
apparatus constructed pursuant to the Order that becomes operational apparatus of National
Grid for the purposes of transmission, distribution and/or supply and includes any structure in
which apparatus is or will be lodged or which gives or will give access to apparatus;
“authorised development” has the same meaning as in article 2 (interpretation) of this Order
and includes any associated development authorised by the Order and (unless otherwise
specified) for the purposes of this Part of this Schedule includes the use and maintenance of
the authorised development and construction of any works authorised by this Schedule;
“commence” and “commencement” has the same meaning as in article 2 of this Order and
commencement is construed to have the same meaning save that for the purposes of this Part
of this Schedule only the term commence and commencement includes any below ground
surveys, monitoring, ground work operations or the receipt and erection of construction plant
and equipment within 15 metres of any apparatus;
“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over, across, along or upon such land;
“maintain” and “maintenance” shall include the ability and right to do any of the following
in relation to any apparatus or alternative apparatus of National Grid including construct, use,
repair, alter, inspect, renew or remove the apparatus;
“National Grid” means National Grid Electricity Transmission Plc (Company Number
2366977) whose registered office is at 1-3 Strand, London, WC2N 5EH or any successor as a
licence holder within the meaning of Part 1 of the 1989 Act;
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“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary
properly and sufficiently to describe and assess the works to be executed;
“specified works” means any of the authorised development or activities undertaken in
association with the authorised development which—
(a) will or may be situated over, or within 15 metres measured in any direction of any

apparatus the removal of which has not been required by the undertaker under paragraph
22(2) or otherwise; and/or

(b) may in any way adversely affect any apparatus the removal of which has not been
required by the undertaker under paragraph 22(2) or otherwise; and/or

(c) activity that is referred to in development near overhead lines EN43-8 and HSE’s
guidance note 6 “Avoidance of Danger from Overhead Lines”;

“undertaker” means the undertaker as defined in article 2(1) of this Order.

On Street Apparatus

19. Except for paragraphs 20 (apparatus of National Grid in streets subject to temporary stopping
up), 24 (retained apparatus), 25 (expenses) and 26 (indemnity) of this Schedule which will apply in
respect of the exercise of all or any powers under this Order affecting the rights and apparatus of
National Grid, the other provisions of this Schedule do not apply to apparatus in respect of which the
relations between the undertaker and National Grid are regulated by the provisions of Part 3 (street
works in England and Wales) of the 1991 Act.

Apparatus of National Grid in streets subject to temporary stopping up

20. Notwithstanding the temporary stopping up or diversion of any street under the powers of
article 13 (temporary stopping up of streets, public rights of way and access land), National Grid
will be at liberty at all times to take all necessary access across any such stopped up street and to
execute and do all such works and things in, upon or under any such street as may be reasonably
necessary or desirable to enable it to maintain any apparatus which at the time of the stopping up
or diversion was in that street.

Protective works to buildings

21. The undertaker, in the case of the powers conferred by article 19 (protective works to
buildings), must exercise those powers so as not to obstruct or render less convenient the access to
any apparatus without the written consent of National Grid.

Removal of apparatus

22.—(1)  If, in the exercise of powers conferred by this Order, the undertaker acquires any interest
in or possesses temporarily any land in which any apparatus is placed, that apparatus must not be
removed under this Part of this Schedule and any right of National Grid to maintain that apparatus
in that land must not be extinguished until alternative apparatus has been constructed, and is in
operation to the reasonable satisfaction of National Grid in accordance with sub-paragraphs (2) to
(5).

(2)  If, for the purpose of executing any works comprised in the authorised development in, on,
under or over any land purchased, held, appropriated or used under this Order, the undertaker requires
the removal of any apparatus placed in that land, it must give to National Grid advance written
notice of that requirement, together with a plan of the work proposed, and of the proposed position
of the alternative apparatus to be provided or constructed and in that case (or if in consequence
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of the exercise of any of the powers conferred by this Order National Grid reasonably needs to
remove any of its apparatus) the undertaker must, subject to sub-paragraph (3), secure any necessary
consents for the alternative apparatus and afford to National Grid to its satisfaction (taking into
account paragraph 23(1) below) the necessary facilities and rights—

(a) for the construction of alternative apparatus in other land of or land secured by the
undertaker; and

(b) subsequently for the maintenance of that apparatus.
(3)  If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in

other land of or land secured by the undertaker, or the undertaker is unable to afford such facilities
and rights as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or
part of such apparatus is to be constructed, National Grid must, on receipt of a written notice to that
effect from the undertaker, take such steps as are reasonable in the circumstances in an endeavour
to obtain the necessary facilities and rights in the land in which the alternative apparatus is to be
constructed save that this obligation must not extend to the requirement for National Grid to use its
compulsory purchase powers to this end unless it elects to so do.

(4)  Any alternative apparatus to be constructed in land of or land secured by the undertaker under
this Part of this Schedule must be constructed in such manner and in such line or situation as may
be agreed between National Grid and the undertaker.

(5)  National Grid must, after the alternative apparatus to be provided or constructed has been
agreed, and subject to a written diversion agreement having been entered into between the parties and
the grant to National Grid of any such facilities and rights as are referred to in sub-paragraph (2) or
(3), proceed without unnecessary delay to construct and bring into operation the alternative apparatus
and subsequently to remove any apparatus required by the undertaker to be removed under the
provisions of this Part of this Schedule.

Facilities and rights for alternative apparatus

23.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker
affords to or secures for National Grid facilities and rights in land for the construction, use,
maintenance and protection of alternative apparatus in substitution for apparatus to be removed,
those facilities and rights must be granted upon such terms and conditions as may be agreed between
the undertaker and National Grid and must be no less favourable on the whole to National Grid than
the facilities and rights enjoyed by it in respect of the apparatus to be removed unless otherwise
agreed by National Grid.

(2)  If the facilities and rights to be afforded by the undertaker and agreed with National Grid under
sub-paragraph (1) above in respect of any alternative apparatus, and the terms and conditions subject
to which those facilities and rights are to be granted, are less favourable on the whole to National Grid
than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms and
conditions to which those facilities and rights are subject the matter will be referred to arbitration in
accordance with paragraph 30 (arbitration) of this Part of this Schedule and the arbitrator may make
such provision for the payment of compensation by the undertaker to National Grid as appears to
the arbitrator to be reasonable having regard to all the circumstances of the particular case.

Retained apparatus

24.—(1)  Not less than 56 days before the commencement of any specified works the undertaker
must submit to National Grid a plan of the works to be executed and seek from National Grid details
of the underground extent of their electricity tower foundations.

(2)  In relation to works which will or may be situated on, over, under or within (i) 15 metres
measured in any direction of any apparatus, or (ii) involve embankment works within 15 metres of
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any apparatus, the plan to be submitted to National Grid under sub-paragraph (1) must include a
method statement and describe—

(a) the exact position of the works;
(b) the level at which these are proposed to be constructed or renewed;
(c) the manner of their construction or renewal including details of excavation, positioning

of plant;
(d) the position of all apparatus;
(e) by way of detailed drawings, every alteration proposed to be made to or close to any such

apparatus;
(f) any intended maintenance regimes; and
(g) an assessment of risks of rise of earth issues.

(3)  In relation to any works which will or may be situated on, over, under or within 10 metres
of any part of the foundations of an electricity tower or between any two or more electricity towers,
the plan to be submitted under sub-paragraph (1) must, in addition to the matters set out in sub-
paragraph (2), include a method statement describing—

(a) details of any cable trench design including route, dimensions, clearance to pylon
foundations;

(b) demonstration that pylon foundations will not be affected prior to, during and post
construction;

(c) details of load bearing capacities of trenches;
(d) details of any cable installation methodology including access arrangements, jointing bays

and backfill methodology;
(e) a written management plan for high voltage hazard during construction and ongoing

maintenance of any cable route;
(f) written details of the operations and maintenance regime for any cable, including

frequency and method of access;
(g) assessment of earth rise potential if reasonably required by National Grid’s engineers; and
(h) evidence that trench bearing capacity is to be designed to support overhead line

construction traffic of at least 26 tonnes in weight.
(4)  The undertaker must not commence any works to which sub-paragraph (2) or (3) apply until

National Grid has given written approval of the plan so submitted.
(5)  Any approval of National Grid required under sub-paragraph (4)—

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-
paragraph (6) or (8); and

(b) must not be unreasonably withheld.
(6)  In relation to any work to which sub-paragraph (2) or (3) apply, National Grid may require

such modifications to be made to the plans as may be reasonably necessary for the purpose of
securing its apparatus against interference or risk of damage, for the provision of protective works
or for the purpose of providing or securing proper and convenient means of access to any apparatus.

(7)  Works executed under sub-paragraph (2) or (3) must be executed in accordance with the plan,
submitted under sub-paragraph (1) or as relevant sub-paragraph (6), as approved or as amended from
time to time by agreement between the undertaker and National Grid and in accordance with such
reasonable requirements as may be made in accordance with sub-paragraph (6) or (8) by National
Grid for the alteration or otherwise for the protection of the apparatus, or for securing access to it,
and National Grid will be entitled to watch and inspect the execution of those works.
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(8)  Where National Grid requires any protective works to be carried out by itself or by the
undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any
measures or schemes required and approved as part of the plan approved pursuant to this paragraph,
must be carried out to National Grid’s satisfaction prior to the commencement of any specified works
for which protective works are required and National Grid must give notice of its requirement for
such works within 42 days of the date of submission of a plan pursuant to this paragraph (except
in an emergency).

(9)  If National Grid in accordance with sub-paragraph (6) or (8) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written
notice to the undertaker of that requirement, paragraphs 17 to 19, 22 and 23 apply as if the removal
of the apparatus had been required by the undertaker under paragraph 22(2).

(10)  Nothing in this paragraph precludes the undertaker from submitting at any time or from
time to time, but in no case less than 56 days before commencing the execution of the authorised
development, a new plan, instead of the plan previously submitted, and having done so the provisions
of this paragraph shall apply to and in respect of the new plan.

(11)  The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry
out “emergency works” as defined in Part 3 of the 1991 Act but in that case it must give to National
Grid notice as soon as is reasonably practicable and a plan of those works and must comply with
sub-paragraphs (6), (7) and (8) insofar as is reasonably practicable in the circumstances and comply
with sub-paragraph (12) at all times.

(12)  At all times when carrying out any works authorised under the Order, the undertaker must
comply with National Grid’s policies for development near overhead lines EN43-8 and HSE’s
guidance note 6 “Avoidance of Danger from Overhead Lines”.

Expenses

25.—(1)  Save where otherwise agreed in writing between National Grid and the undertaker and
subject to the following provisions of this paragraph, the undertaker must pay to National Grid
on demand all charges, costs and expenses reasonably and properly incurred by National Grid in,
or in connection with, the inspection, removal, relaying or replacing, alteration or protection of
any apparatus or the construction of any new or alternative apparatus which may be required in
consequence of the execution of any authorised development including without limitation—

(a) any costs reasonably incurred by or compensation properly paid by National Grid in
connection with the acquisition of rights or the exercise of statutory powers for such
apparatus including without limitation all costs incurred by National Grid as a consequence
of National Grid—

(i) using its own compulsory purchase powers to acquire any necessary rights under
paragraph 22(3); or

(ii) exercising any compulsory purchase powers in the Order transferred to or benefitting
National Grid;

(b) in connection with the cost of the carrying out of any diversion work or the provision of
any alternative apparatus, where no written diversion agreement is otherwise in place;

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant
apparatus;

(d) the approval of plans;
(e) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining

and renewing permanent protective works;
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(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the
installation or removal of any temporary works reasonably necessary in consequence of
the execution of any such works referred to in this Part of this Schedule.

(2)  There will be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part of this Schedule and which is not re-used as part
of the alternative apparatus, that value being calculated after removal.

(3)  If in accordance with the provisions of this Part of this Schedule—
(a) apparatus of better type, of greater capacity or of greater dimensions is placed in

substitution for existing apparatus of worse type, of smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was situated,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is
not determined by arbitration in accordance with paragraph 30 (arbitration) to be necessary, then, if
such placing involves cost in the construction of works under this Part of this Schedule exceeding
that which would have been involved if the apparatus placed had been of the existing type, capacity
or dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-
paragraph would be payable to National Grid by virtue of sub-paragraph (1) will be reduced by the
amount of that excess save to the extent that it is not possible in the circumstances to obtain the
existing type of apparatus at the same capacity and dimensions or place at the existing depth in which
case full costs will be borne by the undertaker.

(4)  For the purposes of sub-paragraph (3)—
(a) an extension of apparatus to a length greater than the length of existing apparatus will

not be treated as a placing of apparatus of greater dimensions than those of the existing
apparatus; and

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary,
the consequential provision of a jointing chamber or of a manhole will be treated as if it
also had been agreed or had been so determined.

(5)  Any amount which apart from this sub-paragraph would be payable to National Grid in
respect of works by virtue of sub-paragraph (1) will, if the works include the placing of apparatus
provided in substitution for apparatus placed more than 7 years and 6 months earlier so as to confer
on National Grid any financial benefit by deferment of the time for renewal of the apparatus in the
ordinary course, be reduced by the amount which represents that benefit.

Indemnity

26.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction
of any works authorised by this Part of this Schedule or in consequence of the construction, use,
maintenance or failure of any of the authorised development by or on behalf of the undertaker or
in consequence of any act or default of the undertaker (or any person employed or authorised by
it) in the course of carrying out such works, including without limitation works carried out by the
undertaker under this Part of this Schedule or any subsidence resulting from any of these works,
any damage is caused to any apparatus or alternative apparatus (other than apparatus the repair of
which is not reasonably necessary in view of its intended removal for the purposes of the authorised
development) or property of National Grid, or there is any interruption in any service provided, or
in the supply of any goods, by National Grid, or National Grid becomes liable to pay any amount
to any third party, the undertaker will—

(a) bear and pay on demand the cost reasonably and properly incurred by National Grid in
making good such damage or restoring the supply; and
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(b) indemnify National Grid for any other expenses, loss, demands, proceedings, damages,
claims, penalty or costs incurred by or recovered from National Grid, by reason or in
consequence of any such damage or interruption or National Grid becoming liable to any
third party as aforesaid other than arising from any default of National Grid.

(2)  The fact that any act or thing may have been done by National Grid on behalf of the undertaker
or in accordance with a plan approved by National Grid or in accordance with any requirement
of National Grid as a consequence of the authorised development or under its supervision will not
(unless sub-paragraph (3) applies), excuse the undertaker from liability under the provisions of sub-
paragraph (2) unless National Grid fails to carry out and execute the works properly with due care
and attention and in a skilful and workman like manner or in a manner that does not accord with
the approved plan.

(3)  Nothing in sub-paragraph (1) imposes any liability on the undertaker in respect of—
(a) any damage or interruption to the extent that it is attributable to the neglect or default of

National Grid, its officers, employees, servants, contractors or agents; and
(b) any part of the authorised development and/or any other works authorised by this Part

of this Schedule carried out by National Grid as an assignee, transferee or lessee of the
undertaker with the benefit of this Order pursuant to section 156 of the Planning Act
2008 or article 8 (consent to transfer benefit of the Order) subject to the proviso that once
such works become apparatus (“new apparatus”), any authorised development yet to be
executed and not falling within this sub-section 3(b) will be subject to the full terms of
this Part of this Schedule including this paragraph 26.

(4)  National Grid must give the undertaker reasonable notice of any third party claim or demand
and no settlement, admission of liability, or compromise or demand is to be made without the consent
of the undertaker which, if it withholds such consent, has the sole conduct of any settlement or
compromise or of any proceedings necessary to resist the claim or demand.

(5)  National Grid must use its reasonable endeavours to mitigate in whole or in part and
to minimise any costs, expenses, loss, demands and penalties to which the indemnity under this
paragraph 26 applies where it is within National Grid’s reasonable ability and control to do so
and which expressly excludes any obligation to mitigate liability arising from third parties which
is outside of National Grid’s control. If requested to do so by the undertaker, National Grid must
provide an explanation of how the claim has been minimised or details to substantiate any cost or
compensation claimed pursuant to sub-paragraph (1).

(6)  National Grid must, in respect of any matter covered by the indemnity given by the undertaker
in this paragraph, at all times act reasonably and in the same manner as it would as if settling third
party claims on its own behalf from its own funds.

Enactments and agreements

27. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by
agreement in writing between National Grid and the undertaker, nothing in this Part of this Schedule
affects the provisions of any enactment or agreement regulating the relations between the undertaker
and National Grid in respect of any apparatus laid or erected in land belonging to the undertaker on
the date on which this Order is made.

Co-operation

28.—(1)  Where in consequence of the proposed construction of any part of the authorised
development, the undertaker or National Grid requires the removal of apparatus under paragraph
22(2) or National Grid makes requirements for the protection or alteration of apparatus under
paragraph 24, the undertaker must use its best endeavours to co-ordinate the execution of the works
in the interests of safety and the efficient and economic execution of the authorised development and
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taking into account the need to ensure the safe and efficient operation of National Grid’s undertaking
and National Grid must use its best endeavours to co-operate with the undertaker for that purpose.

(2)  For the avoidance of doubt whenever National Grid’s consent, agreement or approval is
required in relation to plans, documents or other information submitted by the undertaker or the
taking of action by the undertaker, it must not be unreasonably withheld or delayed.

Access

29. If in consequence of the powers granted under this Order the access to any apparatus is
materially obstructed, the undertaker must provide such alternative means of access to such apparatus
as will enable National Grid to maintain or use the apparatus no less effectively than was possible
before such obstruction.

Arbitration

30. Save for differences or disputes arising under paragraphs 22(2), 22(4), 23(1) and 24 any
difference or dispute arising between the undertaker and National Grid under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and National Grid, be
determined by arbitration in accordance with article 47 (arbitration).

Notices

31. Notwithstanding article 46 (service of notices), any plans submitted to National Grid by the
undertaker pursuant to paragraph 24 must be submitted using the LSBUD system or such other
address as National Grid may from time to time appoint instead for that purpose and notify to the
undertaker in writing.

PART 4
FOR THE PROTECTION OF NATIONAL GAS
TRANSMISSION PLC AS GAS UNDERTAKER

Application

32. For the protection of National Gas as referred to in this Part of this Schedule the following
provisions have effect, unless otherwise agreed in writing between the undertaker and National Gas.

Interpretation

33. In this Part of this Schedule—
“alternative apparatus” means appropriate alternative apparatus to the satisfaction of National
Gas to enable National Gas to fulfil its statutory functions in a manner no less efficient than
previously;
“apparatus” means any mains, pipes or other apparatus belonging to or maintained by National
Gas for the purposes of gas supply, together with any replacement apparatus and such other
apparatus constructed pursuant to the Order that becomes operational apparatus of National
Gas for the purposes of transmission, distribution and/or supply and includes any structure in
which apparatus is or will be lodged or which gives or will give access to apparatus;
“authorised development” has the same meaning as in article 2 (interpretation) of this Order
and includes any associated development authorised by the Order and (unless otherwise
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specified) for the purposes of this Part of this Schedule includes the use and maintenance of
the authorised development and construction of any works authorised by this Schedule;
“commence” and “commencement” has the same meaning as in article 2 (interpretation) of this
Order and commencement is construed to have the same meaning save that for the purposes
of this Part of this Schedule only the term commence and commencement includes any below
ground surveys, monitoring, ground work operations or the receipt and erection of construction
plant and equipment within 15 metres of any apparatus;
“functions” includes powers and duties;
“ground mitigation scheme” means a scheme approved by National Gas (such approval not to
be unreasonably withheld or delayed) setting out the necessary mitigation measures (if any)
for a ground subsidence event;
“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out
the apparatus which is to be subject to such monitoring, the extent of land to be monitored, the
manner in which ground levels are to be monitored, the timescales of any monitoring activities
and the extent of ground subsidence which, if exceeded, will require the undertaker to submit
for National Gas’s approval a ground mitigation scheme;
“ground subsidence event” means any ground subsidence identified by the monitoring
activities set out in the ground monitoring scheme that has exceeded the level described in the
ground monitoring scheme as requiring a ground mitigation scheme;
“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over, across, along or upon such land;
“maintain” and “maintenance” shall include the ability and right to do any of the following
in relation to any apparatus or alternative apparatus of National Gas including construct, use,
repair, alter, inspect, renew or remove the apparatus;
“National Gas” means National Gas Transmission plc (Company Number 02006000) whose
registered office is at National Grid House, Warwick Technology Park, Gallows Hill, Warwick,
CV34 6DA or any successor as a gas transporter within the meaning of Part 1 of the 1986 Act;
“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary
properly and sufficiently to describe and assess the works to be executed; and
“specified works” means any of the authorised development or activities undertaken in
association with the authorised development which—
(a) will or may be situated over, or within 15 metres measured in any direction of any

apparatus the removal of which has not been required by the undertaker under paragraph
37(2) or otherwise;

(b) may in any way adversely affect any apparatus the removal of which has not been
required by the undertaker under paragraph 37(2) or otherwise; and/or

(c) includes any of the activities that are referred to in section 8 of T/SP/SSW/22 (National
Gas’s policies for safe working in proximity to gas apparatus “Specification for safe
working in the vicinity of National Gas, High pressure Gas pipelines and associated
installation requirements for third parties”).

On Street Apparatus

34. Except for paragraphs 35 (apparatus of National Gas in streets subject to temporary stopping
up), 39 (retained apparatus), 40 (expenses) and 41 (indemnity) of this Schedule which will apply in
respect of the exercise of all or any powers under this Order affecting the rights and apparatus of
National Gas, the other provisions of this Schedule do not apply to apparatus in respect of which the
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relations between the undertaker and National Gas are regulated by the provisions of Part 3 (street
works in England and Wales) of the 1991 Act.

Apparatus of National Gas in streets subject to temporary stopping up

35. Notwithstanding the temporary stopping up or diversion of any street under the powers of
article 13 (temporary stopping up of streets, public rights of way and access land), National Gas
will be at liberty at all times to take all necessary access across any such stopped up street and/or
to execute and do all such works and things in, upon or under any such street as may be reasonably
necessary or desirable to enable it to maintain any apparatus which at the time of the stopping up
or diversion was in that street.

Protective works to buildings

36. The undertaker, in the case of the powers conferred by article 19 (protective works to
buildings), must exercise those powers so as not to obstruct or render less convenient the access to
any apparatus without the written consent of National Gas.

Removal of apparatus

37.—(1)  If, in the exercise of powers conferred by this Order, the undertaker acquires any interest
in or possesses temporarily any land in which any apparatus is placed, that apparatus must not be
removed under this Part of this Schedule and any right of National Gas to maintain that apparatus
in that land must not be extinguished until alternative apparatus has been constructed, and is in
operation to the reasonable satisfaction of National Gas in accordance with sub-paragraphs (2) to (5).

(2)  If, for the purpose of executing any works comprised in the authorised development in, on,
under or over any land purchased, held, appropriated or used under this Order, the undertaker requires
the removal of any apparatus placed in that land, it must give to National Gas advance written
notice of that requirement, together with a plan of the work proposed, and of the proposed position
of the alternative apparatus to be provided or constructed and in that case (or if in consequence
of the exercise of any of the powers conferred by this Order National Gas reasonably needs to
remove any of its apparatus) the undertaker must, subject to sub-paragraph (3), secure any necessary
consents for the alternative apparatus and afford to National Gas to its satisfaction (taking into
account paragraph 38(1) below) the necessary facilities and rights—

(a) for the construction of alternative apparatus in other land of or land secured by the
undertaker; and

(b) subsequently for the maintenance of that apparatus.
(3)  If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in

other land of or land secured by the undertaker, or the undertaker is unable to afford such facilities
and rights as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus
or part of such apparatus is to be constructed, National Gas must, on receipt of a written notice
to that effect from the undertaker, take such steps as are reasonable in the circumstances in an
endeavour to assist the undertaker to obtain the necessary facilities and rights in the land in which the
alternative apparatus is to be constructed save that this obligation must not extend to the requirement
for National Gas to use its compulsory purchase powers to this end unless it elects to so do.

(4)  Any alternative apparatus to be constructed in land of or land secured by the undertaker under
this Part of this Schedule must be constructed in such manner and in such line or situation as may
be agreed between National Gas and the undertaker.

(5)  National Gas must, after the alternative apparatus to be provided or constructed has been
agreed, and subject to a written diversion agreement having been entered into between the parties and
the grant to National Gas of any such facilities and rights as are referred to in sub-paragraph (2) or (3),
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proceed without unnecessary delay to construct and bring into operation the alternative apparatus and
subsequently to remove any apparatus required by the undertaker to be removed under the provisions
of this Part of this Schedule.

Facilities and rights for alternative apparatus

38.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker
affords to or secures for National Gas facilities and rights in land for the construction, use,
maintenance and protection of alternative apparatus in substitution for apparatus to be removed,
those facilities and rights must be granted upon such terms and conditions as may be agreed between
the undertaker and National Gas and must be no less favourable on the whole to National Gas than
the facilities and rights enjoyed by it in respect of the apparatus to be removed unless otherwise
agreed by National Gas.

(2)  If the facilities and rights to be afforded by the undertaker and agreed with National Gas under
subparagraph (1) above in respect of any alternative apparatus, and the terms and conditions subject
to which those facilities and rights are to be granted, are less favourable on the whole to National Gas
than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms and
conditions to which those facilities and rights are subject the matter will be referred to arbitration in
accordance with paragraph 45 (arbitration) of this Part of this Schedule and the arbitrator may make
such provision for the payment of compensation by the undertaker to National Gas as appears to the
arbitrator to be reasonable having regard to all the circumstances of the particular case.

Retained apparatus

39.—(1)  Not less than 56 days before the commencement of any specified works the undertaker
must submit to National Gas a plan and, if reasonably required by National Gas, a ground monitoring
scheme in respect of those works.

(2)  The plan to be submitted to National Gas under sub-paragraph (1) must include a method
statement and describe—

(a) the exact position of the works;
(b) the level at which these are proposed to be constructed or renewed;
(c) the manner of their construction or renewal including details of excavation, positioning

of plant etc;
(d) the position of all apparatus;
(e) by way of detailed drawings, every alteration proposed to be made to or close to any such

apparatus; and
(f) any intended maintenance regimes.

(3)  The undertaker must not commence any works to which sub-paragraphs (1) and (2) apply
until National Gas has given written approval of the plan so submitted.

(4)  Any approval of National Gas required under sub-paragraph (3)—
(a) may be given subject to reasonable conditions for any purpose mentioned in sub-

paragraph (5) or (7); and
(b) must not be unreasonably withheld.

(5)  In relation to any work to which sub-paragraphs (1) and/or (2) apply, National Gas may
require such modifications to be made to the plans as may be reasonably necessary for the purpose
of securing its apparatus against interference or risk of damage for the provision of protective works
or for the purpose of providing or securing proper and convenient means of access to any apparatus.
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(6)  Works executed under sub-paragraphs (1) and (2) must be executed in accordance with
the plan, submitted under sub-paragraph (2) or as relevant sub-paragraph (5), as approved or as
amended from time to time by agreement between the undertaker and National Gas and in accordance
with such reasonable requirements as may be made in accordance with sub-paragraph (5) or (7) by
National Gas for the alteration or otherwise for the protection of the apparatus, or for securing access
to it, and National Gas will be entitled to watch and inspect the execution of those works.

(7)  Where National Gas requires any protective works to be carried out by itself or by the
undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any
measures or schemes required and approved as part of the plan approved pursuant to this paragraph,
must be carried out to National Gas’s satisfaction prior to the commencement of any specified works
for which protective works are required and National Gas must give notice of its requirement for
such works within 42 days of the date of submission of a plan pursuant to this paragraph (except
in an emergency).

(8)  If National Gas in accordance with sub-paragraph (4) or (6) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written
notice to the undertaker of that requirement, paragraphs 32 to 34, 37 and 38 apply as if the removal
of the apparatus had been required by the undertaker under paragraph 37(2).

(9)  Nothing in this paragraph precludes the undertaker from submitting at any time or from time
to time, but in no case less than 56 days before commencing the execution of the specified works,
a new plan, instead of the plan previously submitted, and having done so the provisions of this
paragraph will apply to and in respect of the new plan.

(10)  The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry
out emergency works as defined in Part 3 of the 1991 Act but in that case it must give to National
Gas notice as soon as is reasonably practicable and a plan of those works and must comply with
sub-paragraphs (5), (6) and (7) insofar as is reasonably practicable in the circumstances and comply
with sub-paragraph (10) at all times;

(11)  At all times when carrying out any works authorised under the Order National Gas must
comply with National Gas’s policies for safe working in proximity to gas apparatus “Specification
for safe working in the vicinity of National Gas, High pressure Gas pipelines and associated
installation requirements for third parties T/SP/SSW22” and HSE’s “HS(~G)47 Avoiding Danger
from underground services”.

(12)  As soon as reasonably practicable after any ground subsidence event attributable to the
authorised development the undertaker shall implement an appropriate ground mitigation scheme
save that National Gas retains the right to carry out any further necessary protective works for the
safeguarding of its apparatus and can recover any such costs in line with paragraph 40.

Expenses

40.—(1)  Save where otherwise agreed in writing between National Gas and the undertaker and
subject to the following provisions of this paragraph, the undertaker must pay to National Gas
on demand all charges, costs and expenses reasonably and properly incurred by National Gas in,
or in connection with, the inspection, removal, relaying or replacing, alteration or protection of
any apparatus or the construction of any new or alternative apparatus which may be required in
consequence of the execution of any authorised development including without limitation—

(a) any costs reasonably incurred by or compensation properly paid by National Gas in
connection with the acquisition of rights or the exercise of statutory powers for such
apparatus including without limitation all costs incurred by National Gas as a consequence
of National Gas—

(i) using its own compulsory purchase powers to acquire any necessary rights under
paragraph 37(3); or
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(ii) exercising any compulsory purchase powers in the Order transferred to or benefitting
National Gas;

(b) in connection with the cost of the carrying out of any diversion work or the provision of
any alternative apparatus, where no written diversion agreement is otherwise in place;

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant
apparatus;

(d) the approval of plans;
(e) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining

and renewing permanent protective works;
(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the

installation or removal of any temporary works reasonably necessary in consequence of
the execution of any such works referred to in this Part of this Schedule.

(2)  There will be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part of this Schedule and which is not re-used as part
of the alternative apparatus, that value being calculated after removal.

(3)  If in accordance with the provisions of this Part of this Schedule—
(a) apparatus of better type, of greater capacity or of greater dimensions is placed in

substitution for existing apparatus of worse type, of smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was situated,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is
not determined by arbitration in accordance with paragraph 45 (arbitration) to be necessary, then, if
such placing involves cost in the construction of works under this Part of this Schedule exceeding
that which would have been involved if the apparatus placed had been of the existing type, capacity
or dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-
paragraph would be payable to National Gas by virtue of sub-paragraph (1) will be reduced by the
amount of that excess save to the extent that it is not possible in the circumstances to obtain the
existing type of apparatus at the same capacity and dimensions or place at the existing depth in which
case full costs will be borne by the undertaker.

(4)  For the purposes of sub-paragraph (3)—
(a) an extension of apparatus to a length greater than the length of existing apparatus will

not be treated as a placing of apparatus of greater dimensions than those of the existing
apparatus; and

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary,
the consequential provision of a jointing chamber or of a manhole will be treated as if it
also had been agreed or had been so determined.

(5)  Any amount which apart from this sub-paragraph would be payable to National Gas in respect
of works by virtue of sub-paragraph (1) will, if the works include the placing of apparatus provided in
substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on National
Gas any financial benefit by deferment of the time for renewal of the apparatus in the ordinary course,
be reduced by the amount which represents that benefit.

Indemnity

41.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction
of any works authorised by this Part of this Schedule or in consequence of the construction, use,
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maintenance or failure of any of the authorised development by or on behalf of the undertaker or
in consequence of any act or default of the undertaker (or any person employed or authorised by
it) in the course of carrying out such works, including without limitation works carried out by the
undertaker under this Part of this Schedule or any subsidence resulting from any of these works,
any damage is caused to any apparatus or alternative apparatus (other than apparatus the repair of
which is not reasonably necessary in view of its intended removal for the purposes of the authorised
development) or property of National Gas, or there is any interruption in any service provided, or
in the supply of any goods, by National Gas, or National Gas becomes liable to pay any amount to
any third party, the undertaker will—

(a) bear and pay on demand the cost reasonably and properly incurred by National Gas in
making good such damage or restoring the supply; and

(b) indemnify National Gas for any other expenses, loss, demands, proceedings, damages,
claims, penalty or costs incurred by or recovered from National Gas, by reason or in
consequence of any such damage or interruption or National Gas becoming liable to any
third party other than arising from any default of National Gas.

(2)  The fact that any act or thing may have been done by National Gas on behalf of the undertaker
or in accordance with a plan approved by National Gas or in accordance with any requirement
of National Gas as a consequence of the authorised development or under its supervision will not
(unless sub-paragraph (3) applies), excuse the undertaker from liability under the provisions of this
sub-paragraph (2) unless National Gas fails to carry out and execute the works properly with due
care and attention and in a skilful and workman like manner or in a manner that does not accord
with the approved plan.

(3)  Nothing in sub-paragraph (1) imposes any liability on the undertaker in respect of—
(a) any damage or interruption to the extent that it is attributable to the neglect or default of

National Gas, its officers, employees, servants, contractors or agents; and
(b) any part of the authorised development and/or any other works authorised by this Part

of this Schedule carried out by National Gas as an assignee, transferee or lessee of the
undertaker with the benefit of this Order pursuant to section 156 of the Planning Act
2008 or article 8 (consent to transfer benefit of the Order) subject to the proviso that once
such works become apparatus (“new apparatus”), any authorised development yet to be
executed and not falling within this sub-section 3(b) will be subject to the full terms of
this Part of this Schedule including this paragraph 41.

(4)  National Gas must give the undertaker reasonable notice of any such third party claim or
demand and no settlement, admission of liability, compromise or demand is to be made without the
consent of the undertaker which, if it withholds such consent, has the sole conduct of any settlement
or compromise or of any proceedings necessary to resist the claim or demand.

(5)  National Gas must use its reasonable endeavours to mitigate in whole or in part and to
minimise any costs, expenses, loss, demands and penalties to which the indemnity under this
paragraph 41 applies where it is within National Gas’s reasonable ability and control to do so
and which expressly excludes any obligation to mitigate liability arising from third parties which
is outside of National Gas’s control. If requested to do so by the undertaker, National Gas must
provide an explanation of how the claim has been minimised or details to substantiate any cost or
compensation claimed pursuant to sub-paragraph (1).

(6)  National Gas must, in respect of any matter covered by the indemnity given by the undertaker
in this paragraph, at all times act reasonably and in the same manner as it would as if settling third
party claims on its own behalf from its own funds.
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Enactments and agreements

42. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by
agreement in writing between National Gas and the undertaker, nothing in this Part of this Schedule
affects the provisions of any enactment or agreement regulating the relations between the undertaker
and National Gas in respect of any apparatus laid or erected in land belonging to the undertaker on
the date on which this Order is made.

Co-operation

43.—(1)  Where in consequence of the proposed construction of any part of the authorised
development, the undertaker or National Gas requires the removal of apparatus under paragraph
37(2) or National Gas makes requirements for the protection or alteration of apparatus under
paragraph 39, the undertaker must use its best endeavours to co-ordinate the execution of the works
in the interests of safety and the efficient and economic execution of the authorised development and
taking into account the need to ensure the safe and efficient operation of National Gas’s undertaking
and National Gas must use its best endeavours to co-operate with the undertaker for that purpose.

(2)  For the avoidance of doubt whenever National Gas’s consent, agreement or approval is
required in relation to plans, documents or other information submitted by the undertaker or the
taking of action by the undertaker, it must not be unreasonably withheld or delayed.

Access

44. If in consequence of the powers granted under this Order the access to any apparatus is
materially obstructed, the undertaker must provide such alternative means of access to such apparatus
as will enable National Gas to maintain or use the apparatus no less effectively than was possible
before such obstruction.

Arbitration

45. Save for differences or disputes arising under paragraphs 37(2), 37(4), 38(1) and 39 any
difference or dispute arising between the undertaker and National Gas under this Part of this Schedule
must, unless otherwise agreed in writing between the undertaker and National Gas, be determined
by arbitration in accordance with article 47 (arbitration).

Notices

46. Notwithstanding article 46 (service of notices), any plans submitted to National Gas by the
undertaker pursuant to paragraph 39 must be submitted using the LSBUD system or such other
address as National Gas may from time to time appoint instead for that purpose and notify to the
undertaker in writing.

PART 5
FOR THE PROTECTION OF AIR PRODUCTS PLC

47. For the protection of Air Products the following provisions have effect, unless otherwise
agreed in writing between the undertaker and Air Products.

48. In this Part—
“Air Products” means Air Products Public Limited Company (company number 00103881)
whose registered address is Hersham Place Technology Park, Molesey Road, Walton On
Thames, Surrey KT12 4RZ;
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“alternative apparatus” means alternative apparatus adequate to enable Air Products to fulfil
its contractual obligations in a manner not less efficient than previously;
“apparatus” means any mains, pipes or other apparatus belonging to or maintained by Air
Products for the purposes of gas supply; and
“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference
to apparatus or alternative apparatus under, over or upon land.

Precedence of the 1991 Act in respect of apparatus in streets

49. This Part does not apply to apparatus in respect of which the relations between the undertaker
and Air Products are regulated by the provisions of Part 3 (Street works in England and Wales) of
the 1991 Act.

50. Regardless of the temporary prohibition or restriction of use of streets under the powers
conferred by article 13 (temporary stopping up of streets, public rights of way and access land), Air
Products is at liberty at all times to take all necessary access across any such street and to execute
and do all such works and things in, upon or under any such street as may be reasonably necessary
or desirable to enable it to maintain any apparatus which at the time of the prohibition or restriction
was in that street.

No acquisition etc. except by agreement

51. Regardless of any provision in this Order or anything shown on the land plans, the undertaker
must not acquire any apparatus otherwise than by agreement.

Removal of apparatus

52.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any
interest in any land in which any apparatus is placed or over which access to any apparatus is enjoyed
or requires that Air Products’ apparatus is relocated or diverted, that apparatus must not be removed
under this Part, and any right of Air Products to maintain that apparatus in that land and to gain access
to it must not be extinguished, until alternative apparatus has been constructed and is in operation,
and access to it has been provided, to the reasonable satisfaction of Air Products in accordance with
sub-paragraphs (2) to (7).

(2)  If, for the purpose of executing any works in, on or under any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in
that land, the undertaker must give to Air Products written notice of that requirement, together with
a plan and section of the work proposed, and of the proposed position of the alternative apparatus
to be provided or constructed and in that case (or if in consequence of the exercise of any of the
powers conferred by this Order Air Products reasonably needs to remove any of its apparatus) the
undertaker must, subject to sub-paragraph (3), afford to Air Products the necessary facilities and
rights for the construction of alternative apparatus in other land of the undertaker and subsequently
for the maintenance of that apparatus.

(3)  If alternative apparatus or any part of such apparatus is to be constructed elsewhere than
in other land of the undertaker, or the undertaker is unable to afford such facilities and rights as
are mentioned in sub-paragraph (2), in the land in which the alternative apparatus or part of such
apparatus is to be constructed, Air Products must, on receipt of a written notice to that effect from
the undertaker, as soon as reasonably possible use reasonable endeavours to obtain the necessary
facilities and rights in the land in which the alternative apparatus is to be constructed.

(4)  Any alternative apparatus to be constructed in land of the undertaker under this Part of this
Schedule must be constructed in such manner and in such line or situation as may be agreed between
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Air Products and the undertaker or in default of agreement settled by arbitration in accordance with
article 47 (arbitration).

(5)  Air Products must, after the alternative apparatus to be provided or constructed has been
agreed or settled by arbitration in accordance with article 47 (arbitration), and after the grant
to Air Products of any such facilities and rights as are referred to in sub-paragraph (2) or (3),
proceed without unnecessary delay to construct and bring into operation the alternative apparatus and
subsequently to remove any apparatus required by the undertaker to be removed under the provisions
of this Part.

(6)  Regardless of anything in sub-paragraph (5), if the undertaker gives notice in writing to
Air Products that it desires itself to execute any work, or part of any work, in connection with the
construction or removal of apparatus in any land controlled by the undertaker, that work, instead
of being executed by Air Products, must be executed by the undertaker without unnecessary delay
under the superintendence, if given, and to the reasonable satisfaction of Air Products.

(7)  Nothing in sub-paragraph (6) authorises the undertaker to execute the placing, installation,
bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling
around the apparatus (where the apparatus is laid in a trench) within 300 millimetres of the apparatus.

Facilities and rights for alternative apparatus

53.—(1)  Where, in accordance with the provisions of this Part, the undertaker affords to Air
Products facilities and rights for the construction and maintenance in land of the undertaker of
alternative apparatus in substitution for apparatus to be removed, those facilities and rights must be
granted upon such terms and conditions as may be agreed between the undertaker and Air Products
or in default of agreement settled by arbitration in accordance with article 47 (arbitration).

(2)  If the facilities and rights to be afforded by the undertaker in respect of any alternative
apparatus, and the terms and conditions subject to which those facilities and rights are to be granted,
are in the opinion of the arbitrator less favourable on the whole to Air Products than the facilities and
rights enjoyed by it in respect of the apparatus to be removed and the terms and conditions to which
those facilities and rights are subject, the arbitrator must make such provision for the payment of
compensation by the undertaker to Air Products as appears to the arbitrator to be reasonable having
regard to all the circumstances of the particular case.

Retained Apparatus

54.—(1)  Not less than 28 days before starting the execution of any works in, on or under any land
purchased, held, appropriated or used under this Order that are near to, or will or may affect, any
apparatus the removal of which has not been required by the undertaker under paragraph 52(2), the
undertaker must submit to Air Products a plan, section and description of the works to be executed.

(2)  Those works must be executed only in accordance with the plan, section and description
submitted under sub-paragraph (1) and in accordance with such reasonable requirements as may be
made in accordance with sub-paragraph (3) by Air Products for the alteration or otherwise for the
protection of the apparatus, or for securing access to it, and Air Products is entitled to watch and
inspect the execution of those works.

(3)  Any requirements made by Air Products under sub-paragraph (2) must be made within a
period of 21 days beginning with the date on which a plan, section and description under sub-
paragraph (1) are submitted to it.

(4)  If Air Products in accordance with sub-paragraph (1) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written
notice to the undertaker of that requirement, paragraphs 47 to 53 apply as if the removal of the
apparatus had been required by the undertaker under paragraph 52(2).
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(5)  Nothing in this paragraph precludes the undertaker from submitting at any time or from time
to time, but in no case less than 28 days before commencing the execution of any works, a new
plan, section and description instead of the plan, section and description previously submitted, and
having done so the provisions of this paragraph apply to and in respect of the new plan, section and
description.

(6)  The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in
that case it must give to Air Products notice as soon as is reasonably practicable and a plan, section
and description of those works as soon as reasonably practicable subsequently and must comply
with sub-paragraph (2) in so far as is reasonably practicable in the circumstances.

Expenses and costs

55.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay to Air
Products the reasonable expenses incurred by it in, or in connection with, the inspection, removal,
alteration or protection of any apparatus or the construction of any new apparatus which may be
required in consequence of the execution of any such works as are referred to in paragraph 52(2).

(2)  There is to be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part, that value being calculated after removal.

(3)  If in accordance with the provisions of this Part—
(a) apparatus of better type, of greater capacity or of greater dimensions is placed in

substitution for existing apparatus of worse type, of smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was, and the placing
of apparatus of that type or capacity or of those dimensions or the placing of apparatus at
that depth, as the case may be, is not agreed by the undertaker or, in default of agreement,
is not determined by arbitration in accordance with article 47 (arbitration) to be necessary,
then, if such placing involves cost in the construction of works under this Part exceeding
that which would have been involved if the apparatus placed had been of the existing type,
capacity or dimensions, or at the existing depth, as the case may be, the amount which apart
from this sub-paragraph would be payable to Air Products by virtue of sub-paragraph (1)
is to be reduced by the amount of that excess.

(4)  For the purposes of sub-paragraph (3)—
(a) an extension of apparatus to a length greater than the length of existing apparatus is not

to be treated as a placing of apparatus of greater dimensions than those of the existing
apparatus where such extension is required in consequence of the execution of any such
works as are referred to in paragraph 52(2); and

(b) where the provision of a joint in a cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also
had been agreed or had been so determined.

(5)  An amount which apart from this sub-paragraph would be payable to Air Products in respect
of works by virtue of sub-paragraph (1), if the works include the placing of apparatus provided in
substitution for apparatus placed more than seven years and six months earlier so as to confer on Air
Products any financial benefit by deferment of the time for renewal of the apparatus in the ordinary
course, is to be reduced by the amount which represents that benefit.

56.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction
of any of the works referred to in paragraph 52(2), any damage is caused to any apparatus (other
than apparatus the repair of which is not reasonably necessary in view of its intended removal for
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the purposes of those works) or property of Air Products, or there is any interruption in any service
provided, or in the supply of any goods, by Air Products, the undertaker must—

(a) bear and pay the cost reasonably incurred by Air Products in making good such damage
or restoring the supply; and

(b) make reasonable compensation to Air Products for any other expenses, loss, damages,
penalty or costs incurred by Air Products, by reason or in consequence of any such damage
or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of Air Products,
its officers, employees, servants, contractors or agents.

(3)  Air Products must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand.

(4)  Air Products must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 56
applies. If requested to do so by the undertaker, Air Products must provide an explanation of how the
claim has been minimised or details to substantiate any cost or compensation claimed pursuant to
sub-paragraph (1). The undertaker shall only be liable under this paragraph 56 for claims reasonably
incurred by Air Products.

Enactments and agreements

57. Nothing in this Part affects the provisions of any enactment or agreement regulating the
relations between the undertaker and Air Products in respect of any apparatus laid or erected in land
belonging to the undertaker on the date on which this Order is made.

PART 6
FOR THE PROTECTION OF CATS NORTH SEA LIMITED

58. For the protection of CATS, the following provisions have effect, unless otherwise agreed in
writing between the undertaker and CATS.

59. In this Part of this Schedule—
“CATS” means CATS North Sea Limited (Company number 09250798) whose registered
address is Suite 17th Floor, 50 Broadway, London, United Kingdom, SW1H 0BL and any
successor in title or function to the CATS pipelines;
“CATS pipeline(s)” means the following pipelines, owned by CATS and operated by Wood
UK Ltd—
(a) The 36″ CATS pipeline (PL-774) transporting high pressure natural gas 411.84km

(404km subsea, 7.84km onshore) from the CATS Riser Platform, located in the Central
Graben Development of the North Sea, to processing facilities at the CATS Terminal in
Teesside;

(b) Onshore 6″ Condensate export pipeline (PL-937) transporting natural gas condensate
2.87km from the CATS Terminal to Sabic, North Tees plant;

(c) Onshore 6″ Condensate export pipeline (PL-938) transporting natural gas condensate
2.45km from the CATS Terminal to the Navigator Terminals storage site;
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(d) Onshore 6″ Propane pipeline (CAT-Pipeline-04) transporting Propane 1.09km from the
CATS Terminal to ConocoPhillips storage site;

(e) CAT-Pipeline-05 6″ Butane pipeline transporting butane 1.09km from the CATS
Terminal to Conoco Phillips storage site;

“CATS requirements” means the requirements applicable for works undertaken within 50
metres of the CATS pipelines as set out in the—
(a) CATS Wayleaves Guidance for Landowners and Third Parties, Doc Number: CAT-PPI-

PRC-019;
(b) CATS Conditions and Restrictions for Work Activities in Close Proximity to CATS

Pipelines, Doc Number: CAT-PPI-PRC-020; and
(c) CATS Procedures for the Excavation and Backfill of CATS Pipelines, Doc Number:

CAT-PPI-PRC-021,
or any updates or amendments thereto as notified to the undertaker in writing; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 60.

Consent under this Part

60. Before commencing any part of the authorised development within 50 metres of the CATS
pipelines, the undertaker must submit to CATS the works details for the proposed works and such
further particulars as CATS may, within 28 days from the day on which the works details are
submitted under this paragraph, reasonably require in line with the CATS requirements.

61. No works comprising any part of the authorised development within 50 metres of the CATS
pipelines are to be commenced until the works details in respect of those works submitted under
paragraph 60 have been approved by CATS.

62.—(1)  Any approval of CATS required under paragraph 61 must not be unreasonably withheld
or delayed but may be given subject to such reasonable requirements as CATS may require to be
made having regard to the CATS requirements.

(2)  Where CATS consider that the authorised development will adversely affect the safe operation
of the CATS pipelines it is entitled to withhold its authorisation until the undertaker can demonstrate
to the reasonable satisfaction of CATS that the authorised development will not adversely affect the
safe operation of the CATS pipeline.

(3)  The authorised development must be carried out in accordance with the works details
approved under paragraph 61 and any requirements imposed on the approval under sub-
paragraph (1).

(4)  Where there has been a reference to an arbitrator in accordance with paragraph 70 and the
arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 70.

63. Where formal consent is required under the CATS requirements for works within the
wayleave of the CATS pipelines (between 3.5 metres to 7.5 metres either side of the pipeline,
depending on location), approval given by CATS under paragraph 61 constitutes formal consent for
the purposes of the CATS requirements.

26



Document Generated: 2024-04-11
Status:  This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

Compliance with the CATS requirements

64. In undertaking any works or exercising any rights within 50 metres of the CATS pipelines,
the undertaker must comply with such conditions, requirements or regulations as are set out in the
CATS requirements.

65. No explosives for blasting are to be used within 400 metres of any part of the CATS
pipeline(s) or associated installations, until the details in respect of those works have been submitted
to and approved by CATS, such approval not to be unreasonably withheld or delayed and shall be
deemed to have been given if no response is received from CATS within 60 days of a request having
been made by the undertaker.

Monitoring for damage to pipelines

66.—(1)  When undertaking any works or exercising any rights within 50 metres of the CATS
pipelines, the undertaker must monitor the CATS pipelines to establish whether damage has
occurred.

(2)  Where any damage occurs to the CATS pipelines as a result of the works, the undertaker must
immediately cease all work in the vicinity of the damage and must notify CATS to enable repairs to
be carried out to the reasonable satisfaction of CATS.

(3)  If damage has occurred to the CATS pipelines as a result of the works the undertaker will,
at the request and election of CATS—

(a) afford CATS all reasonable facilities to enable it to fully and properly repair and test the
CATS pipelines and pay to CATS its costs incurred in doing so including the costs of
testing the effectiveness of the repairs and cathodic protection and any further works or
testing shown by that testing to be reasonably necessary; or

(b) fully and properly repair the affected pipeline as soon as reasonably practicable, in
which case the repairs must be properly tested by the undertaker and be shown to the
reasonable satisfaction of CATS to have effectively repaired the affected pipeline before
any backfilling takes place.

(4)  Where testing has taken place under sub-paragraph (3)(b), the undertaker must (except where
CATS agrees otherwise in writing) provide CATS with a copy of the results of such testing prior
to any backfilling.

(5)  Following the completion of any works within 50 metres of the CATS pipelines if damage is
found to have occurred to any of the CATS pipelines as a result of the relevant works, sub-paragraphs
(2) to (4) of this paragraph apply to that damage.

(6)  In the event that the undertaker does not carry out necessary remedial work in a timely manner
then CATS is entitled, but not obliged, to undertake the necessary remedial work and recover the
cost of doing so from the undertaker.

67.—(1)  If any damage occurs to a CATS pipeline causing a leakage or escape from a pipeline,
all work in the vicinity must cease and CATS must be notified immediately.

(2)  Where there is leakage or escape, the undertaker must immediately—
(a) evacuate all personnel from the immediate vicinity of the leak;
(b) inform CATS;
(c) prevent any approach by the public;
(d) shut down any machinery and other sources of ignition within at least 350 metres from

the leakage; and
(e) assist emergency services as may be requested.
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Indemnity

68.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction
of any of the works referred to in paragraph 60, any damage is caused to the CATS Pipelines, or there
is any interruption in any service provided, or in the supply of any goods, by CATS, the undertaker
must—

(a) bear and pay the cost reasonably incurred by CATS in making good such damage or
restoring the supply; and

(b) make reasonable compensation to CATS for any other expenses, loss, damages, penalty or
costs incurred by CATS, by reason or in consequence of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of CATS, its
officers, employees, servants, contractors or agents.

(3)  CATS must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand.

(4)  CATS must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 68
applies. If requested to do so by the undertaker, CATS must provide an explanation of how the claim
has been minimised or details to substantiate any cost or compensation claimed pursuant to sub-
paragraph (1). The undertaker shall only be liable under this paragraph 68 for claims reasonably
incurred by CATS.

Costs

69.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay to
CATS the reasonable expenses incurred by them in, or in connection with, the inspection, removal,
alteration or protection of any CATS pipeline which may be required in consequence of the execution
of any such works referred to or approved under this Part, including without limitation—

(a) authorisation of works details in accordance with paragraphs 60 to 63;
(b) the engagement of an engineer and their observation of the authorised works affecting

the CATS pipelines and the provision of safety advice in accordance with the CATS
requirements; and

(c) any reasonable costs incurred by CATS in engaging and retaining such external experts,
consultants and contractors as may be reasonably necessary.

(2)  Prior to incurring any fees, costs, charges or expenses associated with the activities outlined in
sub-paragraph (1), CATS must give prior written notice to the undertaker of the activity or activities
to be undertaken and an estimate of the fees, costs, charges or expenses to be incurred.

(3)  Any fees, costs, charges and expenses reasonably incurred by the operating partner of the
CATS pipeline (who for the time being is Wood Group UK Limited) shall not be notifiable costs
in terms of paragraph (2).

Arbitration

70. Any difference or dispute arising between the undertaker and CATS under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and CATS, be referred to
and settled by arbitration in accordance with article 47 (arbitration).
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PART 7
FOR THE PROTECTION OF CF FERTILISERS UK LIMITED

71. For the protection of CF Fertilisers, the following provisions have effect, unless otherwise
agreed in writing between the undertaker and CF Fertilisers.

72. In this Part of this Schedule—
“alternative apparatus” means alternative apparatus adequate to enable CF Fertilisers to
undertake its operations on the CF Fertilisers site in a manner not less efficient than previously;
“apparatus” means any mains, pipes or other apparatus belonging to or maintained by CF
Fertilisers;
“CF Fertilisers” means CF Fertilisers UK Limited (company number 03455690) whose
registered address is Head Office Building, Ince, Chester, Cheshire CH2 4LB and any
successor in title to the CF Fertilisers site;
“the CF Fertilisers site” means the land in between Haverton Hill Road and Belasis Avenue,
adjacent to the Order limits and which is owned and operated by CF Fertilisers;
“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference
to apparatus or alternative apparatus under, over or upon land;
“the proposed CF pipeline” the proposed pipeline to service the CF Fertilisers site and which
is to be owned or for the benefit of CF Fertilisers and to be used for the passage of multi-
purpose hydrocarbon fuels and all ancillary apparatus including such works and apparatus
properly appurtenant to the pipeline as are specified by section 65(2) of the Pipe-lines Act
1962 (meaning of “pipe-line”);
“the respective authorised developments” means the authorised development and the proposed
CF pipeline respectively; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph79.

Precedence of the 1991 Act in respect of apparatus in streets

73. This Part does not apply to apparatus in respect of which the relations between the undertaker
and CF Fertilisers are regulated by the provisions of Part 3 (Street works in England and Wales)
of the 1991 Act.

74. Regardless of the temporary prohibition or restriction of use of streets under the powers
conferred by article 13 (temporary stopping up of streets, public rights of way and access land), CF
Fertilisers is at liberty at all times to take all necessary access across any such street and to execute
and do all such works and things in, upon or under any such street as may be reasonably necessary
or desirable to enable it to maintain any apparatus which at the time of the prohibition or restriction
was in that street.

Removal of apparatus/access

75.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any
interest in any land in which any apparatus is placed or over which access to any apparatus is enjoyed
or requires that apparatus is relocated or diverted, that apparatus must not be removed under this
Part, and any right of CF Fertilisers to maintain that apparatus in that land and to gain access to
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it must not be extinguished (or otherwise made less advantageous), until alternative apparatus (or
alternative rights as the case may be) has been constructed (or granted) and is in operation, and
access to it has been provided, to the reasonable satisfaction of CF Fertilisers in accordance with
sub-paragraphs (2) to (7).

(2)  If, for the purpose of executing any works in, on or under any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in
that land, the undertaker must give to CF Fertilisers written notice of that requirement, together with
a plan and section of the work proposed, and of the proposed position of the alternative apparatus
to be provided or constructed and in that case (or if in consequence of the exercise of any of the
powers conferred by this Order CF Fertilisers reasonably needs to remove any of its apparatus) the
undertaker must, subject to sub-paragraph (3), afford to CF Fertilisers the necessary facilities and
rights for the construction of alternative apparatus in other land of the undertaker and subsequently
for the maintenance of that apparatus.

(3)  If alternative apparatus or any part of such apparatus is to be constructed elsewhere than
in other land of the undertaker, or the undertaker is unable to afford such facilities and rights as
are mentioned in sub-paragraph (2), in the land in which the alternative apparatus or part of such
apparatus is to be constructed, CF Fertilisers must, on receipt of a written notice to that effect from
the undertaker, as soon as reasonably possible use reasonable endeavours to obtain the necessary
facilities and rights in the land in which the alternative apparatus is to be constructed.

(4)  Any alternative apparatus to be constructed in land of the undertaker under this Part of this
Schedule must be constructed in such manner and in such line or situation as may be agreed between
CF Fertilisers and the undertaker or in default of agreement settled by arbitration in accordance with
article 47 (arbitration).

(5)  CF Fertilisers must, after the alternative apparatus to be provided or constructed has been
agreed or settled by arbitration in accordance with article 47 (arbitration), and after the grant
to CF Fertilisers of any such facilities and rights as are referred to in sub-paragraph (2) or (3),
proceed without unnecessary delay to construct and bring into operation the alternative apparatus and
subsequently to remove any apparatus required by the undertaker to be removed under the provisions
of this Part.

(6)  Regardless of anything in sub-paragraph (5), if the undertaker gives notice in writing to CF
Fertilisers that it desires itself to execute any work, or part of any work, in connection with the
construction or removal of apparatus in any land controlled by the undertaker, that work, instead
of being executed by CF Fertilisers, must be executed by the undertaker without unnecessary delay
under the superintendence, if given, and to the reasonable satisfaction of CF Fertilisers.

(7)  Nothing in sub-paragraph (6) authorises the undertaker to execute the placing, installation,
bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling
around the apparatus (where the apparatus is laid in a trench) within 300 millimetres of the apparatus.

Facilities and rights for alternative apparatus

76.—(1)  Where, in accordance with the provisions of this Part, the undertaker affords to CF
Fertilisers facilities and rights for the construction and maintenance in land of the undertaker of
alternative apparatus in substitution for apparatus to be removed, those facilities and rights must be
granted—

(a) upon such terms and conditions as may be agreed between the undertaker and CF
Fertilisers or in default of agreement settled by arbitration in accordance with article 47;
and

(b) in compliance with all health and safety, environmental and regulatory requirements and
relevant industry standards.
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(2)  If the facilities and rights to be afforded by the undertaker in respect of any alternative
apparatus, and the terms and conditions subject to which those facilities and rights are to be granted,
are in the opinion of the arbitrator less favourable on the whole to CF Fertilisers than the facilities
and rights enjoyed by it in respect of the apparatus to be removed and the terms and conditions to
which those facilities and rights are subject, the arbitrator must make such provision for the payment
of compensation by the undertaker to CF Fertilisers as appears to the arbitrator to be reasonable
having regard to all the circumstances of the particular case.

Retained Apparatus

77.—(1)  Not less than 28 days before starting the execution of any works comprised in the
authorised development that are near to, or will or may affect, any apparatus the removal of which
has not been required by the undertaker under paragraph 76(2), the undertaker must submit to CF
Fertilisers the works details for the proposed works and such further particulars as CF Fertilisers
may, within 28 days from the day on which the works details are submitted under this paragraph,
reasonably require.

(2)  No works referred to in sub-paragraph (1) are to be commenced until the works details in
respect of those works submitted under sub-paragraph (1) have been approved by CF Fertilisers.

(3)  Any approval of CF Fertilisers required under sub-paragraph (1) must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as CF Fertilisers may
require to be made for the alteration or otherwise for the protection of the apparatus, or for securing
access to it, and CF Fertilisers is entitled to watch and inspect the execution of those works.

(4)  The works referred to in sub-paragraph (1) must be carried out in accordance with the works
details approved under sub-paragraph (2) and any requirements imposed on the approval under sub-
paragraph (3).

(5)  Where there has been a reference to an arbitrator in accordance with paragraph 87 and the
arbitrator gives approval for the works details, the works referred to in sub-paragraph (1) must be
carried out in accordance with the approval and conditions contained in the decision of the arbitrator
under paragraph 87.

(6)  If CF Fertilisers in accordance with sub-paragraph (3) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written
notice to the undertaker of that requirement, paragraphs 1 to 7 apply as if the removal of the apparatus
had been required by the undertaker under paragraph 76(2).

(7)  Nothing in this paragraph precludes the undertaker from submitting at any time or from time
to time, but in no case less than 28 days before commencing the execution of any works, a new
plan, section and description instead of the plan, section and description previously submitted, and
having done so the provisions of this paragraph apply to and in respect of the new plan, section and
description.

(8)  The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in
that case it must give to CF Fertilisers notice as soon as is reasonably practicable and a plan, section
and description of those works as soon as reasonably practicable subsequently and must comply
with sub-paragraph (2) in so far as is reasonably practicable in the circumstances.

Consent under this Part

78. Paragraphs 79 to 82 of this Part only apply where prior to the undertaker commencing any
part of Work Numbers 2A or 6 CF Fertilisers has begun (but not completed) construction of the
proposed CF pipeline anywhere within the Order limits.

79. Before commencing any part of the authorised development which would have an effect
on the operation or maintenance of the proposed CF pipeline or access to it, the undertaker must
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submit to CF Fertilisers the works details for the proposed works and such further particulars as CF
Fertilisers may, within 28 days from the day on which the works details are submitted under this
paragraph, reasonably require.

80. No works comprising any part of the authorised development which would have an effect
on the operation or maintenance of the proposed CF pipeline or access to it are to be commenced
until the works details in respect of those works submitted under paragraph 79 have been approved
by CF Fertilisers.

81. Any approval of CF Fertilisers required under paragraph 80 must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as CF Fertilisers may
require to be made for the routing, construction, safety, operational viability and maintenance of the
proposed CF pipeline.

82.—(1)  The authorised development must be carried out in accordance with the works details
approved under paragraph 80 and any requirements imposed on the approval under paragraph 81.

(2)  Where there has been a reference to an arbitrator in accordance with paragraph 87 and the
arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 87.

(3)  Nothing in paragraphs 79 to 82 precludes the undertaker from submitting at any time or from
time to time, but in no case less than 28 days before commencing the execution of any works, a
new plan, section and description instead of the plan, section and description previously submitted,
and having done so the provisions of paragraphs 79 to 84 apply to and in respect of the new plan,
section and description.

Notices

83. Any notices to be served on CF Fertilisers in accordance with this Part shall be served in
writing on the registered company address and on the General Counsel at CF Fertilisers, Ince,
Chester, Cheshire CH2 4LB.

Co-operation

84.—(1)  This paragraph applies insofar as—
(a) the construction of the authorised development would have the potential to have an effect

on the exercise by CF Fertilisers of its rights in connection with the proposed CF pipeline
within the Order limits;

(b) the construction of the respective authorised developments may be undertaken within the
Order limits concurrently; or

(c) the construction of one of the respective authorised developments would have an effect on
the operation or maintenance of the other respective authorised development or access to it.

(2)  Where this paragraph applies the undertaker and CF Fertilisers must—
(a) co-operate with each other with a view to ensuring—

(i) the compatibility of the respective authorised developments;
(ii) the co-ordination of construction programming and the carrying out of the respective

authorised developments;
(iii) that access for the purposes of constructing the respective authorised developments

is maintained for the undertaker, CF Fertilisers and their respective employees,
contractors and sub-contractors;
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(iv) the undertaker and CF Fertilisers have the appropriate risk assessments, method
statements (RAMS) and construction design management (CDM) in place and are
able to comply with their obligations in this respect; and

(v) that operation, maintenance and access to the respective authorised developments is
maintained for the undertaker and CF Fertilisers;

(b) use reasonable endeavours to avoid any conflict arising from the carrying out of the
respective authorised developments.

Expenses and costs

85.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay to CF
Fertilisers the reasonable expenses incurred by it in, or in connection with, the inspection, removal,
alteration or protection of any apparatus or the construction of any new apparatus which may be
required in consequence of the execution of any such works as are referred to in paragraph 76(2).

(2)  There is to be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part, that value being calculated and agreed after
removal.

(3)  If in accordance with the provisions of this Part—
(a) apparatus of better type, of greater capacity or of greater dimensions is placed in

substitution for existing apparatus of worse type, of smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was, and the placing
of apparatus of that type or capacity or of those dimensions or the placing of apparatus at
that depth, as the case may be, is not agreed by the undertaker or, in default of agreement,
is not determined by arbitration in accordance with article 47 (arbitration) to be necessary,

then, if such placing involves cost in the construction of works under this Part exceeding that
which would have been involved if the apparatus placed had been of the existing type, capacity or
dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-
paragraph would be payable to CF Fertilisers by virtue of sub-paragraph (1) is to be reduced by
the amount of that excess. The provisions of this sub-paragraph (3) shall only apply where the
alteration is at the election of CF Fertilisers and not where such change to the existing type, capacity,
dimensions or depth is as a result of industry requirements, legislation or environmental or health
and safety considerations.

(4)  For the purposes of sub-paragraph (3)—
(a) an extension of apparatus to a length greater than the length of existing apparatus is not

to be treated as a placing of apparatus of greater dimensions than those of the existing
apparatus where such extension is required in consequence of the execution of any such
works as are referred to in paragraph 76(2); and

(b) where the provision of a joint in a cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also
had been agreed or had been so determined.

(5)  An amount which apart from this sub-paragraph would be payable to CF Fertilisers in respect
of works by virtue of sub-paragraph (1), if the works include the placing of apparatus provided in
substitution for apparatus placed more than seven years and six months earlier so as to confer on CF
Fertilisers any financial benefit by deferment of the time for renewal of the apparatus in the ordinary
course, is to be reduced by the amount which represents that benefit.
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86.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction
of any works authorised by this Part of this Schedule, any damage is caused to any apparatus (other
than apparatus the repair of which is not reasonably necessary in view of its intended removal for
the purposes of those works) or property of CF Fertilisers, or there is any interruption in any service
provided, or in the supply of any goods, by CF Fertilisers, the undertaker must—

(a) bear and pay the cost reasonably incurred by CF Fertilisers in making good such damage
or restoring the supply; and

(b) make reasonable compensation to CF Fertilisers for any other expenses, loss, damages,
penalty or costs incurred by CF Fertilisers, by reason or in consequence of any such
damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of CF
Fertilisers, its officers, employees, servants, contractors or agents.

(3)  CF Fertilisers must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand subject to its obligations in sub-paragraph (4).

(4)  If the Undertaker becomes responsible for a claim or demand pursuant to sub-paragraph (3)
it must—

(a) keep CF Fertilisers fully informed of the developments and material elements of the
proceedings;

(b) take account of the views of CF Fertilisers before taking any action in relation to the claim;
(c) not bring the name of CF Fertilisers or any related company into disrepute and act in an

appropriate and professional manner when disputing any claim; and
(d) not pay or settle such claims without the prior written consent of CF Fertilisers, such

consent not to be unreasonably withheld or delayed.
(5)  CF Fertilisers must use its reasonable endeavours to mitigate in whole or in part and to

minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this
paragraph 86 applies. If requested to do so by the undertaker, CF Fertilisers must provide an
explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 86
for claims reasonably incurred by CF Fertilisers.

Arbitration

87. Any difference or dispute arising between the undertaker and CF Fertilisers under this Part
of this Schedule must, unless otherwise agreed in writing between the undertaker and CF Fertilisers,
be referred to and settled by arbitration in accordance with article 47 (arbitration).

PART 8
FOR THE PROTECTION OF EXOLUM SEAL
SANDS LTD AND EXOLUM RIVERSIDE LTD

88. For the protection of Exolum, the following provisions have effect, unless otherwise agreed
in writing between the undertaker and Exolum.

89. In this Part of this Schedule—
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“Exolum” means Exolum Seal Sands Ltd (Company number 00465548) and Exolum Riverside
Ltd (Company number 03422427), both of whose registered address is 1st Floor 55 King
William Street, London EC4R 9AD and any successor in function to Exolum’s operations;
“the Exolum operations” means the operations and assets within the Order limits or operations
and assets which have the benefit of rights (including access) over the Order limits vested in
Exolum including the pipeline crossing the Order limits operated by Exolum used at all times
and all ancillary apparatus including such works and apparatus properly appurtenant to the
pipelines as are specified by section 65(2) (meaning of “pipe-line”) of the Pipe-lines Act 1962;
“restricted works” means any works forming any part of the authorised development that are
near to, or will or may affect the Exolum operations or access to them including—
(a) all works within 15 metres of the Exolum operations;
(b) the crossing of the Exolum operations by other utilities;
(c) the use of explosives within 400 metres of the Exolum operations; and
(d) piling, undertaking of a 3D seismic survey or the sinking boreholes within 30 metres of

the Exolum operations,
whether carried out by the undertaker or any third party in connection with the authorised
development; and
“works details” means—
(a) plans and sections;
(b) a method statement describing—

(i) the exact position of the works;
(ii) the level at which the works are proposed to be constructed or renewed;
(iii) the manner of the works’ construction or renewal including details of excavation,

positioning of plant etc.;
(iv) the position of all apparatus;
(v) by way of detailed drawings, every alteration proposed to be made to or close to

any such apparatus;
(vi) any intended maintenance regime;
(vii) details of the proposed method of working and timing of execution of works;
(viii) details of vehicle access routes for construction and operational traffic; and
(ix) any other information reasonably required by Exolum to assess the works;

(c) where the restricted works will or may be situated on, over, under or within 15 metres
measured in any direction of the Exolum operations, or (wherever situated) impose any
load directly upon the Exolum operations or involve embankment works within 15 metres
of the Exolum operations, the method statement must also include—
(i) the position of the Exolum operations; and
(ii) by way of detailed drawings, every alteration proposed to be made to the Exolum

operations; and
(d) any further particulars provided in response to a request under paragraph 90.

Consent of restricted works under this Part

90.—(1)  Unless a shorter period is otherwise agreed in writing between the undertaker and
Exolum, not less than thirty five (35) days before commencing the execution of any restricted works,
the undertaker must submit to Exolum the works details for the restricted works and such further
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particulars as Exolum may, within 28 days from the day on which the works details are submitted
under this paragraph, reasonably require.

(2)  No restricted works are to be commenced until the works details in respect of those works
submitted under sub-paragraph (1) have been approved by Exolum.

(3)  Any approval of Exolum required under this paragraph 90 must not be unreasonably withheld
or delayed but may be given subject to such reasonable requirements as Exolum may require to be
made for—

(a) the continuing safety and operational viability of the Exolum operations; and
(b) the requirement for Exolum to have reasonable access with or without vehicles to inspect,

repair, replace and maintain and ensure the continuing safety and operation or viability of
the Exolum operations.

(4)  Any approval of Exolum required under this paragraph 90 including any reasonable
requirements required by Exolum under sub-paragraph (3), must be made in writing within a period
of 21 days (unless a shorter period is otherwise agreed in writing between the undertaker and
Exolum) beginning with the date on which the works details were submitted to Exolum under
sub-paragraph (1) or the date on which any further particulars requested by Exolum under sub-
paragraph (1) were submitted to Exolum (whichever is the later).

(5)  The authorised development must be executed only in accordance with the works details
approved by Exolum under this paragraph 90 including any reasonable requirements notified to the
undertaker in accordance with sub-paragraph (3) and Exolum shall be entitled to watch and inspect
the execution of those works.

(6)  If Exolum in accordance with sub-paragraph (3) and in consequence of the restricted works
proposed by the undertaker, reasonably requires the removal of any of the Exolum operations and
gives written notice to the undertaker of that requirement, this Order applies as if the removal of the
apparatus had been required by the undertaker under sub-paragraph (1).

(7)  Nothing in this paragraph precludes the undertaker from submitting at any time or from time
to time, but (unless otherwise agreed in writing between the undertaker and Exolum) in no case less
than 28 days before commencing the execution of any restricted works, new works details, instead
of the works details previously submitted, and having done so the provisions of this paragraph 90
apply to and in respect of the new works details.

Prohibition of acquisition and interference

91.—(1)  Regardless of any provision in this Order or anything shown on the land plans or if the
Order applies to any interest in any land in which the Exolum operations are placed or over which
access to the Exolum operations is enjoyed—

(a) the undertaker must not, otherwise than in accordance with terms of this Order including
any approval given under this Part—

(i) obstruct or render less convenient the access to the Exolum operations;
(ii) interfere with or affect the Exolum operations or Exolum’s ability to carry out its

functions including operating its pipeline and its terminal by way of the creation of
restrictive covenants or otherwise;

(iii) require that the Exolum operations are relocated or diverted; or
(iv) remove or require to be removed any Exolum operations; and

(b) any right of Exolum to access the Exolum operations shall not be extinguished until any
necessary alternative access has been provided to the reasonable satisfaction of Exolum.
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(2)  Where the undertaker takes temporary possession of any land or carries out survey works on
land in respect of which Exolum has an easement, right, operations, assets or other interests (together
“Exolum’s rights”)—

(a) where Exolum’s rights do not provide or require access over, in or under the Order limits,
there is no restriction on the exercise of such rights;

(b) where Exolum’s rights do provide or reasonably require access in, on or under the Order
limits, Exolum may exercise those rights where reasonably necessary—

(i) in an emergency without notice; and
(ii) in non-emergency circumstances having first given the undertaker prior written

notice in order to allow the parties to liaise over timing and co-ordination of their
respective works during the period of temporary possession; and

(c) subject to paragraph (b) the undertaker shall not extinguish Exolum’s rights, unless in
accordance with the provisions of this Order.

Cathodic protection testing

92. Where in the reasonable opinion of Exolum or the undertaker—
(a) the authorised development might interfere with the cathodic protection forming part of

the Exolum operations; or
(b) the Exolum operations might interfere with the proposed or existing cathodic protection

forming part of the authorised development,

Exolum and the undertaker must co-operate in undertaking the tests which they consider reasonably
necessary for ascertaining the nature and extent of such interference and implement measures for
providing or preserving cathodic protection.

Expenses

93.—(1)  Subject to the following provisions of this paragraph 93, the undertaker must pay to
Exolum the reasonable and properly incurred costs and expenses (including reasonable staffing costs
if work is carried out in-house) incurred by Exolum in, or in connection with—

(a) undertaking its obligations under this Order including—
(i) the execution of any works under this Order including for the protection of the

Exolum operations; and
(ii) the review and assessment of works details in accordance with paragraph 90;

(b) the watching of and inspecting the execution of the restricted works; and
(c) imposing reasonable requirements in accordance with paragraph 90(3).

(2)  Prior to incurring any costs or expenses associated with the activities in sub-paragraph (1),
Exolum must give prior written notice to the undertaker of the activities to be undertaken and an
estimate of the costs or expenses to be incurred.

Indemnity

94.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction
of any of the works referred to in paragraph 90, any damage is caused to the Exolum operations,
or there is any interruption in any service provided, or in the supply of any goods, by Exolum, the
undertaker must—

(a) bear and pay the cost reasonably incurred by Exolum in making good such damage or
restoring the supply; and
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(b) make reasonable compensation to Exolum for any other expenses, loss, damages, penalty
or costs incurred by Exolum, by reason or in consequence of any such damage or
interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of Exolum,
its officers, employees, servants, contractors or agents.

(3)  Exolum must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand.

(4)  Exolum must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 94
applies. If requested to do so by the undertaker, Exolum must provide an explanation of how the
claim has been minimised or details to substantiate any cost or compensation claimed pursuant to
sub-paragraph (1). The undertaker shall only be liable under this paragraph 94 for claims reasonably
incurred by Exolum.

Arbitration

95.—(1)  The undertaker and Exolum shall use their reasonable endeavours to secure the amicable
resolution of any dispute or difference arising between them out of or in connection with this Order
in accordance with the following provisions of this paragraph.

(2)  Any difference or dispute arising between the undertaker and Exolum under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and Exolum, be referred
to and settled by arbitration in accordance with article 47 (arbitration).

(3)  Where there has been a reference to an arbitrator in accordance with sub-paragraph (1) and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under sub-
paragraph (1)

PART 9
FOR THE PROTECTION OF INEOS NITRILES (UK) LIMITED

96. For the protection of INEOS, the following provisions have effect, unless otherwise agreed
in writing between the undertaker and INEOS.

97. In this Part of this Schedule—
“INEOS” means INEOS Nitriles (UK) Limited (Company number 06238238) whose
registered address is PO Box 62 Seal Sands, Middlesbrough TS2 1TX and any successor in
title or function to the INEOS operations;
“the INEOS operations” means the operations or property within Order limits vested in INEOS
Nitriles (UK) Limited including the pipeline crossing the Order limits owned and operated
by INEOS used at various times for the passage of multi-purpose hydrocarbon fuels and all
ancillary apparatus including such works and apparatus properly appurtenant to the pipelines
as are specified by section 65(2) (meaning of “pipe-line”) of the Pipe-lines Act 1962; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
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(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 98.

Consent under this Part

98. Before commencing any part of the authorised development which would have an effect on
the operation or maintenance of the INEOS operations or access to them or which would otherwise
be located on land within the INEOS operations, the undertaker must submit to INEOS the works
details for the proposed works and such further particulars as INEOS may, within 28 days from the
day on which the works details are submitted under this paragraph, reasonably require.

99. No works comprising any part of the authorised development which would have an effect on
the operation or maintenance of the INEOS operations or access to them or which would otherwise
be located on land within the INEOS operations are to be commenced until the works details in
respect of those works submitted under paragraph 98 have been approved by INEOS.

100.—(1)  Any approval of INEOS required under paragraph 99 must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as INEOS may require
to be made for—

(a) the continuing safety and operational viability of the INEOS operations;
(b) the continuing safe operation of infrastructure not belonging to INEOS but within or

adjacent to the INEOS operations, including access at all times for inspection maintenance
and repair etc whether that be by INEOS or by any party with rights in the land or
infrastructure on or in the land; and

(c) the requirement for INEOS to have—
(i) uninterrupted and unimpeded emergency access with or without vehicles to the

INEOS operations at all times; and
(ii) uninterrupted and unimpeded access with or without vehicles to inspect, repair,

replace and maintain and ensure the continuing safety and operation or viability of
the INEOS operations.

(2)  Where INEOS can reasonably demonstrate that the authorised development will significantly
adversely affect the safety of the INEOS operations it is entitled to withhold its authorisation until the
undertaker can demonstrate to the reasonable satisfaction of INEOS that the authorised development
will not significantly adversely affect the safety of the INEOS operations.

(3)  The authorised development must be carried out in accordance with the works details
approved under paragraph 99 and any requirements imposed on the approval under sub-
paragraph (1).

(4)  Where there has been a reference to an arbitrator in accordance with paragraph 103 and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 103.

Compliance with requirements, etc. applying to the INEOS operations

101. In undertaking any works in relation to the INEOS operations or exercising any rights
relating to or affecting the INEOS operations, the undertaker must comply with such conditions,
requirements or regulations relating to health, safety, security and welfare as are operated in relation
to access to or activities in the INEOS operations.
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Indemnity

102.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 98, any damage is caused to the INEOS
operations or there is any interruption in any service provided, or in the supply of any goods, by
INEOS, the undertaker must—

(a) bear and pay the cost reasonably incurred by INEOS in making good such damage or
restoring the supply; and

(b) make reasonable compensation to INEOS for any other expenses, loss, damages, penalty or
costs incurred by INEOS, by reason or in consequence of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of INEOS, its
officers, employees, servants, contractors or agents.

(3)  INEOS must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand.

(4)  INEOS must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 102
applies. If requested to do so by the undertaker, INEOS must provide an explanation of how the claim
has been minimised or details to substantiate any cost or compensation claimed pursuant to sub-
paragraph (1). The undertaker shall only be liable under this paragraph 102 for claims reasonably
incurred by INEOS.

Arbitration

103. Any difference or dispute arising between the undertaker and INEOS under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and INEOS, be referred
to and settled by arbitration in accordance with article 47 (arbitration).

PART 10
FOR THE PROTECTION OF MARLOW FOODS LIMITED

104. For the protection of Marlow Foods, the following provisions have effect, unless otherwise
agreed in writing between the undertaker and Marlow Foods.

105. In this Part of this Schedule—
“Marlow Foods” means Marlow Foods Limited (Company number 01752242) whose
registered address is Quorn Foods, Station Road, Stokesley, North Yorkshire TS9 7AB and
any successor in title to the Marlow Foods operations; and
“the Marlow Foods operations” means the operations of Marlow Foods located on Nelson
Avenue, Billingham TS23 4HA.

Regulation of powers

106. The undertaker must not exercise the powers granted under this Order so as to hinder or
prevent access to the Marlow Foods operations by Marlow Foods, its employees, contractors or sub-
contractors, such access to be either along the existing highway route at Nelson Avenue, Billingham
or such diversionary route as the undertaker may provide.
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107. The undertaker must give to Marlow Foods not less than 28 days’ written notice of its
intention to commence the construction of any part of the authorised development that uses the
existing highway route at Nelson Avenue, Billingham.

Co-operation

108. Insofar as the construction of any part of the authorised development and access to the
Marlow Foods operations would have an effect on each other, the undertaker and Marlow Foods
must—

(a) co-operate with each other with a view to ensuring—
(i) that access for the purposes of constructing the authorised development is maintained

for the undertaker, its employees, contractors and sub-contractors; and
(ii) that access to the Marlow Foods operations is maintained for Marlow Foods, its

employees, contractors and sub-contractors; and
(b) use reasonable endeavours to avoid any conflict arising from the access to the Marlow

Foods operations and the construction of the authorised development.

Indemnity

109.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the use of the
highway at Nelson Avenue by the undertaker in connection with the construction of the authorised
development, there is any interruption in any service provided, or in the supply of any goods,
by Marlow Foods, the undertaker must make reasonable compensation to Marlow Foods for any
expenses, loss, damages, penalty or costs incurred by Marlow Foods, by reason or in consequence
of any such interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to—
(a) any damage or interruption to the extent that it is attributable to the act, neglect or default

of Marlow Foods, its officers, employees, servants, contractors or agents; or
(b) any indirect or consequential loss or loss of profits by Marlow Foods.

(3)  Marlow Foods must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand.

(4)  Marlow Foods must use its reasonable endeavours to mitigate in whole or in part and
to minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this
paragraph 109 applies. If requested to do so by the undertaker, Marlow Foods must provide an
explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 109
for claims reasonably incurred by Marlow Foods.

Arbitration

110. Any difference or dispute arising between the undertaker and Marlow Foods under this Part
of this Schedule must, unless otherwise agreed in writing between the undertaker and Marlow Foods,
be referred to and settled by arbitration in accordance with article 47 (arbitration).
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PART 11
FOR THE PROTECTION OF RAILWAY INTERESTS

111. The provisions of this Part of this Schedule have effect, unless otherwise agreed in writing
between the undertaker and Network Rail and, in the case of paragraph 124 of this Part of this
Schedule, any other person on whom rights or obligations are conferred by that paragraph.

112.—(1)  In this Part of this Schedule—
“construction” includes execution, placing, alteration and reconstruction and “construct” and
“constructed” have corresponding meanings;
“the engineer” means an engineer appointed by Network Rail for the purposes of this Order;
“network licence” means the network licence, as the same is amended from time to time,
granted to Network Rail Infrastructure Limited by the Secretary of State in exercise of their
powers under section 8 (licences) of the Railways Act 1993(1);
“Network Rail” means Network Rail Infrastructure Limited (company number 02904587,
whose registered office is at Waterloo General Office, London, United Kingdom, SE1 8SW)
and any associated company of Network Rail Infrastructure Limited which holds property
for railway purposes, and for the purpose of this definition “associated company” means any
company which is (within the meaning of section 1159 of the Companies Act 2006) the holding
company of Network Rail Infrastructure Limited, a subsidiary of Network Rail Infrastructure
Limited or another subsidiary of the holding company of Network Rail Infrastructure Limited
and any successor to Network Rail Infrastructure Limited’s railway undertaking;
“plans” includes sections, designs, design data, software, drawings, specifications, soil
reports, calculations, descriptions (including descriptions of methods of construction), staging
proposals, programmes and details of the extent, timing and duration of any proposed
occupation of railway property;
“protective works” means any works specified by the engineer under paragraph 114(4);
“railway operational procedures” means procedures specified under any access agreement (as
defined in Part 1, section 83(1) of the Railways Act 1993) or station lease;
“railway property” means any railway belonging to Network Rail and—
(a) any station, land, works, apparatus and equipment belonging to Network Rail or

connected with any such railway; and
(b) any easement or other property interest held or used by Network Rail or a tenant or

licensee of Network Rail for the purposes of such railway or related works, apparatus
or equipment;

“regulatory consents” means any consent or approval required under—
(a) the Railways Act 1993;
(b) the network licence; and/or
(c) any other relevant statutory or regulatory provisions,
by either the Office of Rail and Road or the Secretary of State for Transport or any other
competent body including change procedures and any other consents, approvals of any access
or beneficiary that may be required in relation to the authorised development; and
“specified work” means so much of any of the authorised development as is or is to be situated
upon, across, under, over or within 15 metres of, or may in any way adversely affect, railway

(1) 1993 c. 43.
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property and for the avoidance of doubt, includes the maintenance of such works under the
powers conferred by article 5 (maintenance of authorised development).
“undertaker” has the same meaning as in article 2 (interpretation) of this Order.

113.—(1)  Where under this Part of this Schedule Network Rail is required to give its consent,
or approval in respect of any matter, that consent, or approval is subject to the condition that
Network Rail complies with any relevant railway operational procedures and any obligations under
its network licence or under statute.

(2)  In so far as any specified work or the acquisition or use of railway property is or may be
subject to railway operational procedures, Network Rail must—

(a) co-operate with the undertaker with a view to avoiding undue delay and securing
conformity as between any plans approved by the engineer and requirements emanating
from those procedures; and

(b) use their reasonable endeavours to avoid any conflict arising between the application of
those procedures and the proper implementation of the authorised development pursuant
to this Order.

114. The undertaker must not under the powers of this Order do anything which would result in
railway property being incapable of being used or maintained or which would affect the safe running
of trains on the railway.

115.—(1)  The undertaker must before commencing construction of any specified work supply
to Network Rail proper and sufficient plans of that work for the reasonable approval of the engineer
and the specified work must not be commenced except in accordance with such plans as have been
approved in writing by the engineer or settled by arbitration under article 47 (arbitration).

(2)  The approval of the engineer under sub-paragraph (1) must not be unreasonably withheld,
and if by the end of the period of 28 days beginning with the date on which such plans have been
supplied to Network Rail the engineer has not communicated their disapproval of those plans and
the grounds of such disapproval the undertaker may serve upon the engineer written notice requiring
the engineer to communicate approval or disapproval within a further period of 28 days beginning
with the date upon which the engineer receives written notice from the undertaker. If by the expiry
of the further 28 days the engineer has not communicated approval or disapproval, the engineer shall
be deemed to have approved the plans as submitted.

(3)  If by the end of the period of 28 days beginning with the date on which written notice was
served upon the engineer under sub-paragraph (2), Network Rail gives notice to the undertaker
that Network Rail desires itself to construct any part of a specified work which in the opinion of
the engineer will or may affect the stability of railway property or the safe operation of traffic
on the railways of Network Rail then, if the undertaker desires such part of the specified work to
be constructed, Network Rail must construct it without unnecessary delay on behalf of and to the
reasonable satisfaction of the undertaker in accordance with the plans approved or deemed to be
approved or settled under this paragraph, and under the supervision (where appropriate and if given)
of the undertaker.

(4)  When signifying their approval of the plans the engineer may specify any protective works
(whether temporary or permanent) which in the engineer’s reasonable opinion should be carried out
before the commencement of the construction of a specified work to ensure the safety or stability
of railway property or the continuation of safe and efficient operation of the railways of Network
Rail or the services of operators using the same (including any relocation decommissioning and
removal of works, apparatus and equipment necessitated by a specified work and the comfort and
safety of passengers who may be affected by the specified works), and such protective works as
may be reasonably necessary for those purposes must be constructed by Network Rail or by the
undertaker, if Network Rail so desires, and such protective works must be carried out at the expense
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of the undertaker in either case without unnecessary delay and the undertaker must not commence the
construction of the specified works until the engineer has notified the undertaker that the protective
works have been completed to their reasonable satisfaction.

116.—(1)  Any specified work and any protective works to be constructed by virtue of paragraph
114(4) must, when commenced, be constructed—

(a) without unnecessary delay in accordance with the plans approved or deemed to have been
approved or settled under paragraph 114;

(b) under the supervision (where appropriate and if given) and to the reasonable satisfaction
of the engineer;

(c) in such manner as to cause as little damage as is possible to railway property; and
(d) so far as is reasonably practicable, so as not to interfere with or obstruct the free,

uninterrupted and safe use of any railway of Network Rail or the traffic thereon and the
use by passengers of railway property.

(2)  If any damage to railway property or any such interference or obstruction shall be caused
by the carrying out of, or in consequence of the construction of a specified work, the undertaker
must, notwithstanding any such approval, make good such damage and must pay to Network Rail
all reasonable expenses to which Network Rail may be put and compensation for any loss which it
may sustain by reason of any such damage, interference or obstruction.

(3)  Nothing in this Part of this Schedule imposes any liability on the undertaker with respect to
any damage, costs, expenses or loss attributable to the negligence of Network Rail or its servants,
contractors or agents or any liability on Network Rail with respect of any damage, costs, expenses
or loss attributable to the negligence of the undertaker or its servants, contractors or agents.

117. The undertaker must—
(a) at all times afford reasonable facilities to the engineer for access to a specified work during

its construction; and
(b) supply the engineer with all such information as they may reasonably require with regard

to a specified work or the method of constructing it.

118. Network Rail must at all times afford reasonable facilities to the undertaker and its
employees, contractors or agents for access to any works carried out by Network Rail under this Part
of this Schedule during their construction and must supply the undertaker with such information as
it may reasonably require with regard to such works or the method of constructing them.

119.—(1)  If any permanent or temporary alterations or additions to railway property are
reasonably necessary in consequence of the construction of a specified work, or during a period of
24 months after the completion of that work in order to ensure the safety of railway property or the
continued safe operation of the railway of Network Rail, such alterations or additions may be carried
out by Network Rail and if Network Rail gives to the undertaker 56 days’ notice (or in the event of an
emergency or safety critical issue such notice as is reasonable in the circumstances) of its intention
to carry out such alterations or additions (which must be specified in the notice), the undertaker must
pay to Network Rail the reasonable cost of those alterations or additions including, in respect of any
such alterations or additions as are to be permanent, a capitalised sum representing the increase of
the costs which are expected to be reasonably incurred by Network Rail in maintaining, working
and, when necessary, renewing any such alterations or additions.

(2)  If during the construction of a specified work by the undertaker, Network Rail gives notice to
the undertaker that Network Rail desires itself to construct that part of the specified work which in
the opinion of the engineer is endangering the stability of railway property or the safe operation of
traffic on the railways of Network Rail then, if the undertaker decides that part of the specified work
is to be constructed, Network Rail must assume construction of that part of the specified work and
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the undertaker must, notwithstanding any such approval of a specified work under paragraph 114,
pay to Network Rail all reasonable expenses to which Network Rail may be put and compensation
for any loss which it may suffer by reason of the execution by Network Rail of that specified work.

(3)  The engineer must, in respect of the capitalised sums referred to in this paragraph and
paragraph 119(a), provide such details of the formula by which those sums have been calculated as
the undertaker may reasonably require.

(4)  If the cost of maintaining, working or renewing railway property is reduced in consequence of
any such alterations or additions, a capitalised sum representing such saving must be set off against
any sum payable by the undertaker to Network Rail under this paragraph.

120. The undertaker must repay to Network Rail all reasonable fees, costs, charges and expenses
reasonably incurred by Network Rail—

(a) in constructing any part of a specified work on behalf of the undertaker as provided
by paragraph 114(3) or in constructing any protective works under the provisions of
paragraph 114(4) including, in respect of any permanent protective works, a capitalised
sum representing the cost of maintaining and renewing those works;

(b) in respect of the approval by the engineer of plans submitted by the undertaker and the
supervision by the engineer of the construction of a specified work;

(c) in respect of the employment or procurement of the services of any inspectors, signallers,
watch persons and other persons whom it shall be reasonably necessary to appoint for
inspecting, signalling, watching and lighting railway property and for preventing, so far as
may be reasonably practicable, interference, obstruction, danger or accident arising from
the construction or failure of a specified work;

(d) in respect of any special traffic working resulting from any speed restrictions which may
in the opinion of the engineer require to be imposed by reason or in consequence of the
construction or failure of a specified work or from the substitution or diversion of services
which may be reasonably necessary for the same reason; and

(e) in respect of any additional temporary lighting of railway property in the vicinity of the
specified works, being lighting made reasonably necessary by reason or in consequence
of the construction or failure of a specified work.

121.—(1)  In this paragraph—
“EMI” means, subject to sub-paragraph (2), electromagnetic interference with Network Rail
apparatus generated by the operation of the authorised development where such interference
is of a level which adversely affects the safe operation of Network Rail’s apparatus; and
“Network Rail’s apparatus” means any lines, circuits, wires, apparatus or equipment (whether
or not modified or installed as part of the authorised development) which are owned or
used by Network Rail for the purpose of transmitting or receiving electrical energy or of
radio, telegraphic, telephonic, electric, electronic or other like means of signalling or other
communications.

(2)  This paragraph applies to EMI only to the extent that such EMI is not attributable to any
change to Network Rail’s apparatus carried out after approval of plans under paragraph 114 for the
relevant part of the authorised development giving rise to EMI (unless the undertaker has been given
notice in writing before the approval of those plans of the intention to make such change).

(3)  Subject to sub-paragraph (5), the undertaker must in the design and construction of the
authorised development take all measures necessary to prevent EMI and must establish with Network
Rail (both parties acting reasonably) appropriate arrangements to verify their effectiveness.

(4)  In order to facilitate the undertaker’s compliance with sub-paragraph (3)—
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(a) the undertaker must consult with Network Rail as early as reasonably practicable to
identify all Network Rail’s apparatus which may be at risk of EMI, and thereafter must
continue to consult with Network Rail (both before and after formal submission of plans
under paragraph 114) in order to identify all potential causes of EMI and the measures
required to eliminate them;

(b) Network Rail must make available to the undertaker all information in the possession
of Network Rail reasonably requested by the undertaker in respect of Network Rail’s
apparatus identified pursuant to sub-paragraph (a); and

(c) Network Rail must allow the undertaker reasonable facilities for the inspection of Network
Rail’s apparatus identified pursuant to sub-paragraph (a).

(5)  In any case where it is established that EMI can only reasonably be prevented by
modifications to Network Rail’s apparatus, Network Rail must not withhold its consent unreasonably
to modifications of Network Rail’s apparatus, but the means of prevention and the method of their
execution must be selected in the reasonable discretion of Network Rail, and in relation to such
modifications paragraph 114 has effect subject to the sub-paragraph.

(6)  Prior to the commencement of operation of the authorised development the undertaker shall
test the use of the authorised development in a manner that shall first have been agreed with Network
Rail and if, notwithstanding any measures adopted pursuant to sub-paragraph (3) the testing of
the authorised development causes EMI, then the undertaker must immediately upon receipt of
notification by Network Rail of such EMI either in writing or communicated orally (such oral
communication to be confirmed in writing as soon as reasonably practicable after it has been issued)
forthwith cease to use (or procure the cessation of use of) the undertaker’s apparatus causing such
EMI until all measures necessary have been taken to remedy such EMI by way of modification
to the source of such EMI or (in the circumstances, and subject to the consent specified in sub-
paragraph (5)) to Network Rail’s apparatus.

(7)  In the event of EMI having occurred—
(a) the undertaker must afford reasonable facilities to Network Rail for access to the

undertaker’s apparatus in the investigation of such EMI;
(b) Network Rail must afford reasonable facilities to the undertaker for access to Network

Rail’s apparatus in the investigation of such EMI;
(c) Network Rail must make available to the undertaker any additional material information

in its possession reasonably requested by the undertaker in respect of Network Rail’s
apparatus or such EMI; and

(d) The undertaker shall not allow the use or operation of the authorised development in a
manner that has caused or will cause EMI until measures have been taken in accordance
with this paragraph to prevent EMI occurring.

(8)  Where Network Rail approves modifications to Network Rail’s apparatus pursuant to sub-
paragraph (5) or (6)—

(a) Network Rail must allow the undertaker reasonable facilities for the inspection of the
relevant part of Network Rail’s apparatus;

(b) any modifications to Network Rail’s apparatus approved pursuant to those sub-paragraphs
must be carried out and completed by the undertaker in accordance with paragraph 115.

(9)  To the extent that it would not otherwise do so, the indemnity in paragraph 124(1) applies to
the costs and expenses reasonably incurred or losses reasonably suffered by Network Rail through the
implementation of the provisions of this paragraph (including costs incurred in connection with the
consideration of proposals, approval of plans, supervision and inspection of works and facilitating
access to Network Rail’s apparatus) or in consequence of any EMI to which sub-paragraph (6)
applies.
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(10)  For the purpose of paragraph 119(a) any modifications to Network Rail’s apparatus under
this paragraph shall be deemed to be protective works referred to in that paragraph.

122.—(1)  If at any time after the completion of a specified work, not being a work vested in
Network Rail, Network Rail gives notice to the undertaker informing it that the state of maintenance
of any part of the specified work appears to be such as adversely affects the operation of railway
property, the undertaker must, on receipt of such notice, take such steps as may be reasonably
necessary to put that specified work in such state of maintenance as not adversely to affect railway
property.

(2)  Regardless of anything in sub-paragraph (1), on receipt of a notice given by Network Rail
pursuant to sub-paragraph (1), the undertaker may respond in writing to Network Rail requesting
Network Rail to take the steps as may be reasonably necessary to put the specified work the subject
of the notice in such state of maintenance as not adversely to affect railway property. If Network
Rail agrees to undertake the steps it must give to the undertaker reasonable notice of its intention to
carry out such steps, and the undertaker must pay to Network Rail the reasonable cost of doing so.

123. The undertaker must not provide any illumination or illuminated sign or signal on or in
connection with a specified work in the vicinity of any railway belonging to Network Rail unless it
has first consulted Network Rail and it must comply with Network Rail’s reasonable requirements
for preventing confusion between such illumination or illuminated sign or signal and any railway
signal or other light used for controlling, directing or securing the safety of traffic on the railway.

124. Any additional expenses which Network Rail may reasonably incur in altering,
reconstructing or maintaining railway property under any powers existing at the making of this Order
by reason of the existence of a specified work must, provided that 56 days’ previous notice of the
commencement of such alteration, reconstruction or maintenance has been given to the undertaker,
be repaid by the undertaker to Network Rail.

125.—(1)  The undertaker must pay to Network Rail all reasonable costs, charges, damages and
expenses not otherwise provided for in this Part of this Schedule which may be occasioned to or
reasonably incurred by Network Rail—

(a) by reason of the construction, maintenance or operation of a specified work or the failure
thereof it;

(b) by reason of any act or omission of the undertaker or of any person in its employ or of its
contractors or others within the control of the undertaker whilst engaged upon a specified
work;

(c) by reason of any act or omission of the undertaker or of any person in its employ or of its
contractors or others within the control of the undertaker whilst accessing to or egressing
from the authorised development;

(d) in respect of any damage caused to or additional maintenance required to railway property
or any such interference or obstruction or delay to the operation of the railway as a result
of access to or egress from the authorised development by the undertaker or any person in
its employ or of its contractors or others within the control of the undertaker; or

(e) in respect of costs incurred by Network Rail in complying with any railway operational
procedure or obtaining any regulatory consents which procedures are required to be
followed or consents obtained to facilitate the carrying out or operation of the authorised
development

and the undertaker must indemnify and keep indemnified Network Rail from and against all claims
and demands arising out of or in connection with a specified work or any such failure, act or omission
and the fact that any act or thing may have been done by Network Rail on behalf of the undertaker
or in accordance with plans approved by the engineer or in accordance with any requirement of the
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engineer or under the engineer’s supervision shall not (if it was done without negligence on the part
of Network Rail or any person in its employ or of its contractors or agents) excuse the undertaker
from any liability under the provisions of this sub-paragraph.

(2)  Network Rail must—
(a) give the undertaker reasonable written notice of any such claims or demands;
(b) not make any settlement or compromise of such a claim or demand without the prior

consent of the undertaker; and
(c) take all steps as are within its control and are reasonable in the circumstances to mitigate

any liabilities relating to such claims or demands and to minimise any costs, expenses,
loss, demands and penalties to which the indemnity under this paragraph 124 applies. If
requested to do so by the undertaker, Network Rail is to provide an explanation of how
the claim has been minimised or details to substantiate any cost or compensation claimed
pursuant to sub-paragraph (1). The undertaker is to only be liable under this paragraph 124
for claims reasonably incurred by Network Rail.

(3)  In no circumstances is the undertaker liable to Network Rail under sub-paragraph (1) for any
indirect or consequential loss or loss of profits, save that the sums payable by the undertaker under
sub-paragraph (1) shall if relevant include a sum equivalent to the relevant costs.

(4)  Subject to the terms of any agreement between Network Rail and a train operator regarding
the timing or method of payment of the relevant costs in respect of that train operator, Network Rail
must promptly pay to each train operator the amount of any sums which Network Rail receives under
sub-paragraph (3) which relates to the relevant costs of that train operator.

(5)  The obligation under sub-paragraph (3) to pay Network Rail the relevant costs shall, in the
event of default, be enforceable directly by any train operator concerned to the extent that such sums
would be payable to that operator pursuant to sub-paragraph (4).

(6)  In this paragraph—
“the relevant costs” means the costs, direct losses and expenses (including loss of revenue)
reasonably incurred by each train operator as a consequence of any specified work including
but not limited to any restriction of the use of Network Rail’s railway network as a result of
the construction, maintenance or failure of a specified work or any such act or omission as
mentioned in sub-paragraph (1); and
“train operator” means any person who is authorised to act as the operator of a train by a licence
under section 8 of the Railways Act 1993.

126. Network Rail must, on receipt of a request from the undertaker, from time to time provide the
undertaker free of charge with written estimates of the costs, charges, expenses and other liabilities
for which the undertaker is or will become liable pursuant to this Part of this Schedule (including
the amount of the relevant costs mentioned in paragraph 124) and with such information as may
reasonably enable the undertaker to assess the reasonableness of any such estimate or claim made or
to be made pursuant to this Part of this Schedule (including any claim relating to those relevant costs).

127. In the assessment of any sums payable to Network Rail under this Part of this Schedule
there must not be taken into account any increase in the sums claimed that is attributable to any
action taken by or any agreement entered into by Network Rail if that action or agreement was not
reasonably necessary and was taken or entered into with a view to obtaining the payment of those
sums by the undertaker under this Part of this Schedule or increasing the sums so payable.

128. The undertaker and Network Rail may, subject in the case of Network Rail to compliance
with the terms of its network licence, enter into, and carry into effect, agreements for the transfer
to the undertaker of—

(a) any railway property shown on the works and land plans and described in the book of
reference;
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(b) any lands, works or other property held in connection with any such railway property; and
(c) any rights and obligations (whether or not statutory) of Network Rail relating to any

railway property or any lands, works or other property referred to in this paragraph.

129. Nothing in this Order, or in any enactment incorporated with or applied by this Order,
prejudices or affects the operation of Part 1 of the Railways Act 1993.

130. The undertaker must give written notice to Network Rail if any application is proposed to
be made by the undertaker for the Secretary of State’s consent under article 8 (consent to transfer of
benefit or Order) of this Order) and any such notice must be given no later than 7 days before any
such application is made and must describe or give (as appropriate)—

(a) the nature of the application to be made;
(b) the extent of the geographical area to which the application relates; and
(c) the name and address of the person acting for the Secretary of State to whom the

application is to be made.

131. The undertaker must no later than 28 days from the date that the plans submitted to and
certified by the Secretary of State in accordance with article 45 (certification of plans etc.) are
certified by the Secretary of State provide a set of those plans and documents to Network Rail in a
format specified by Network Rail.

PART 12
FOR THE PROTECTION OF NORTHERN POWERGRID (NORTHEAST) PLC
132. For the protection of Northern Powergrid (Northeast) Plc the following provisions have

effect, unless otherwise agreed in writing between the undertaker and Northern Powergrid.

133. In this Part of this Schedule—
“alternative apparatus” means alternative apparatus adequate to enable Northern Powergrid to
fulfil its statutory functions in a manner not less efficient than previously;
“apparatus” means electric lines or electrical plant (as defined in Part 1 of the 1989 Act),
belonging to or maintained by Northern Powergrid and includes any structure in which
apparatus is or is to be lodged or which gives or will gives access to Northern Powergrid to
such apparatus;
“functions” includes powers and duties;
“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference
to apparatus or alternative apparatus under, over or upon land;
“plan” includes all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary
properly and sufficiently to describe the works to be executed and shall include any measures
proposed by the undertaker to ensure the grant of sufficient land or rights in land necessary to
mitigate the impact of the works on the apparatus; and
“Northern Powergrid” means Northern Powergrid (Northeast) Plc (Company number
02906593) whose registered office is at Lloyds Court, 78 Grey Street, Newcastle Upon Tyne,
NE1 6AF.

134. This Part of this Schedule does not apply to apparatus in respect of which the relations
between the undertaker and Northern Powergrid are regulated by the provisions of Part 3 (Street
works in England and Wales) of the 1991 Act.
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135. Regardless of the temporary prohibition or restriction of use of streets under the powers
conferred by article 13 (temporary stopping up of streets, public rights of way and access land),
Northern Powergrid is at liberty at all times to take all necessary access across any such street and
to execute and do all such works and things in, upon or under any such street as may be reasonably
necessary or desirable to enable it to maintain any apparatus which at the time of the prohibition or
restriction was in that street.

136. Regardless of any provision in this Order or anything shown on the land plans, the
undertaker must not acquire any apparatus otherwise than by agreement of Northern Powergrid.

137.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any
interest in any land in which any apparatus is placed or over which access to any apparatus is enjoyed
or requires that Northern Powergrid’s apparatus is relocated or diverted, that apparatus must not
be removed under this Part of this Schedule, and any right of Northern Powergrid to maintain that
apparatus in that land and to gain access to it must not be extinguished, until alternative apparatus
has been constructed and is in operation, and access to it has been provided pursuant to a completed
easement for a tenure no less than exists to the apparatus being relocated or diverted, all to the
reasonable satisfaction of Northern Powergrid in accordance with sub-paragraphs (2) to (5).

(2)  If, for the purpose of executing any works in, on or under any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed
in that land, the undertaker must give to Northern Powergrid written notice of that requirement,
together with a plan and section of the work proposed, and of the proposed position of the alternative
apparatus to be provided or constructed and in that case (or if in consequence of the exercise of
any of the powers conferred by this Order Northern Powergrid reasonably needs to remove any
of its apparatus) the undertaker must, subject to sub-paragraph (3), afford to Northern Powergrid
the necessary facilities and rights for the construction of alternative apparatus in other land of the
undertaker and subsequently for the maintenance of that apparatus.

(3)  If alternative apparatus or any part of such apparatus is to be constructed elsewhere than
in other land of the undertaker, or the undertaker is unable to afford such facilities and rights as
are mentioned in sub-paragraph (2), in the land in which the alternative apparatus or part of such
apparatus is to be constructed, Northern Powergrid must, on receipt of a written notice to that effect
from the undertaker, as soon as reasonably practicable and at the cost of the undertaker (subject
to prior approval by the undertaker of its estimate of costs of doing so) use reasonable endeavours
to obtain the necessary facilities and rights in the land in which the alternative apparatus is to be
constructed.

(4)  Any alternative apparatus to be constructed in land of the undertaker under this Part of this
Schedule must be constructed in such manner and in such line or situation as may be agreed between
Northern Powergrid and the undertaker or in default of agreement settled by arbitration in accordance
with paragraph 148.

(5)  Northern Powergrid must, after the alternative apparatus to be provided or constructed has
been agreed or settled by arbitration in accordance with paragraph 148, and after the grant to
Northern Powergrid of any such facilities and rights as are referred to in sub-paragraph (2) or (3),
proceed without unnecessary delay to construct and bring into operation the alternative apparatus and
subsequently to remove any apparatus required by the undertaker to be removed under the provisions
of this Part of this Schedule.

138.—(1)  Where, in accordance with the provisions of this Part of this Schedule, the undertaker
affords to Northern Powergrid facilities and rights for the construction and maintenance in land of the
undertaker of alternative apparatus in substitution for apparatus to be removed, those facilities and
rights must be granted upon such terms and conditions as may be agreed between the undertaker and
Northern Powergrid or in default of agreement settled by arbitration in accordance with paragraph
148.
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(2)  If the facilities and rights to be afforded by the undertaker in respect of any alternative
apparatus, and the terms and conditions subject to which those facilities and rights are to be granted,
are in the opinion of the arbitrator less favourable on the whole to Northern Powergrid than the
facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms and
conditions to which those facilities and rights are subject, the arbitrator must make such provision for
the payment of compensation by the undertaker to Northern Powergrid as appears to the arbitrator
to be reasonable having regard to all the circumstances of the particular case.

139.—(1)  Not less than ninety days before starting the execution of any works in, on or under any
land purchased, held, appropriated or used under this Order that are near to, or will or may affect,
any apparatus the removal of which has not been required by the undertaker under paragraph 136(2),
the undertaker must submit to Northern Powergrid a plan, section and description of the works to
be executed.

(2)  Those works must be executed only in accordance with the plan, section and description
submitted under sub-paragraph (1) and in accordance with such reasonable requirements as may be
made in accordance with sub-paragraph (3) by Northern Powergrid for the alteration or otherwise
for the protection of the apparatus, or for securing access to it, and Northern Powergrid is entitled
to watch and inspect the execution of those works.

(3)  Any requirements made by Northern Powergrid under sub-paragraph (2) must be made within
a period of twenty-eight days beginning with the date on which a plan, section and description under
sub-paragraph (1) are submitted to it.

(4)  If Northern Powergrid in accordance with sub-paragraph (3) and in consequence of the works
proposed by the undertaker, reasonably requires the removal of any apparatus and gives written
notice to the undertaker of that requirement, paragraphs 131 to 137> apply as if the removal of the
apparatus had been required by the undertaker under paragraph 136(2).

(5)  Nothing in this paragraph precludes the undertaker from submitting at any time or from time
to time, but in no case less than thirty-five days before commencing the execution of any works, a
new plan, section and description instead of the plan, section and description previously submitted,
and having done so the provisions of this paragraph apply to and in respect of the new plan, section
and description.

(6)  The undertaker is not required to comply with sub-paragraph (1) in a case of emergency
but in that case it must give to Northern Powergrid notice as soon as is reasonably practicable and
a plan, section and description of those works as soon as reasonably practicable subsequently and
must comply with sub-paragraph (2) in so far as is reasonably practicable in the circumstances.

140.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay to
Northern Powergrid the reasonable expenses incurred by Northern Powergrid—

(a) in, or in connection with, the inspection, removal, alteration or protection of any apparatus
or the construction of any new apparatus which may be required in consequence of the
execution of any such works as are referred to in paragraph 136(2); and

(b) in assessing and preparing a design for its apparatus to address and accommodate the
proposals of the undertaker whether or not the undertaker proceeds to implement those
proposals or alternative or none at all,

provided that if it so prefers Northern Powergrid may abandon apparatus that the undertaker does not
seek to remove in accordance with paragraph 136(1) having first decommissioned such apparatus.

(2)  There is to be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part of this Schedule, that value being calculated
after removal and for the avoidance of doubt, if the apparatus removed under the provisions of this
Part of this Schedule has nil value, no sum will be deducted from the amount payable under sub-
paragraph (1).
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(3)  If in accordance with the provisions of this Part of this Schedule—
(a) apparatus of better type, of greater capacity or of greater dimensions is placed in

substitution for existing apparatus of worse type, of smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement,
is not determined by arbitration in accordance with paragraph 148 to be necessary, then, if such
placing involves cost in the construction of works under this Part of this Schedule exceeding that
which would have been involved if the apparatus placed had been of the existing type, capacity or
dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-
paragraph would be payable to Northern Powergrid by virtue of sub-paragraph (1) is to be reduced
by the amount of that excess.

(4)  For the purposes of sub-paragraph (3)—
(a) an extension of apparatus to a length greater than the length of existing apparatus is not

to be treated as a placing of apparatus of greater dimensions than those of the existing
apparatus where such extension is required in consequence of the execution of any such
works as are referred to in paragraph 136(2); and

(b) where the provision of a joint in a cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also
had been agreed or had been so determined.

(5)  An amount which apart from this sub-paragraph would be payable to Northern Powergrid in
respect of works by virtue of sub-paragraph (1), is to be reduced by the amount which represents that
benefit if the works include the placing of apparatus provided in substitution for apparatus placed
more than 7 years and 6 months earlier so as to confer on Northern Powergrid any financial benefit
by deferment of the time for renewal of the apparatus in the ordinary course.

141.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 136(2), any damage is caused to any
apparatus (other than apparatus the repair of which is not reasonably necessary in view of its
intended removal for the purposes of those works) or property of Northern Powergrid, or there is
any interruption in any service provided by Northern Powergrid, the undertaker must—

(a) bear and pay the cost reasonably incurred by Northern Powergrid in making good such
damage or restoring the supply; and

(b) make reasonable compensation to Northern Powergrid for any other expenses, loss,
damages, penalty or costs incurred by Northern Powergrid,

by reason or in consequence of any such damage or interruption.
(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any

damage or interruption to the extent that it is attributable to the act, neglect or default of Northern
Powergrid, its officers, employees, servants, contractors or agents.

(3)  Northern Powergrid must give the undertaker reasonable notice of any such claim or demand
and no settlement or compromise is to be made without the consent of the undertaker which, if it
withholds such consent, has the sole conduct of any settlement or compromise or of any proceedings
necessary to resist the claim or demand.

(4)  Northern Powergrid must use its reasonable endeavours to mitigate in whole or in part and
to minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this
paragraph 140 applies. If requested to do so by the undertaker, Northern Powergrid must provide an
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explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 140
for claims reasonably incurred by Northern Powergrid.

142. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement
regulating the relations between the undertaker and Northern Powergrid in respect of any apparatus
laid or erected in land belonging to the undertaker on the date on which this Order is made.

143. Without prejudice to the generality of the protective provisions in this Part of the Schedule,
Northern Powergrid must from time to time submit to the undertaker estimates of reasonable costs
and expenses it expects to incur in relation to the implementation of any diversions or relocation of
apparatus contemplated under this Part of the Schedule including without limitation—

(a) in assessing and preparing a design for its apparatus to address and accommodate the
proposals of the undertaker under paragraph 139;

(b) costs incurred in fulfilling its obligations in paragraph 136(3);
(c) fees incurred in settling and completing and registering any documentation to secure rights

for its diverted or relocated apparatus; and
(d) costs and expenses of contractors required to undertake any works for which Northern

Powergrid is responsible and of purchasing the necessary cabling and associated apparatus,

provided that Northern Powergrid must use reasonable endeavours to minimise to a proper and
reasonable level any charges, costs, fees and expenses to the extent that they are incurred.

144. Northern Powergrid and the undertaker must use their reasonable endeavours to agree
the amount of any estimates submitted by Northern Powergrid under paragraph 142 within 15
working days following receipt of such estimates by the undertaker. The undertaker must confirm its
agreement to the amount of such estimates in writing and must not unreasonably withhold or delay
such agreement. If the parties are unable to agree the amount of an estimate, it will be dealt with
in accordance with paragraph 148.

145. Work in relation to which an estimate is submitted must not be commenced by Northern
Powergrid until that estimate is agreed with the undertaker in writing and a purchase order up to
the value of the approved estimate has been issued by the undertaker to Northern Powergrid and
an easement for the routes of the apparatus has been granted to Northern Powergrid pursuant to
paragraph 136(1) for the benefit of its statutory undertaking.

146. If Northern Powergrid at any time becomes aware that an estimate agreed is likely to be
exceeded, it must forthwith notify the undertaker and must submit a revised estimate of the relevant
costs and expenses to the undertaker for agreement.

147. Northern Powergrid may from time to time and at least monthly from the date of this Order
issue to the undertaker invoices for costs and expenses incurred up to the date of the relevant invoice,
for the amount of the relevant estimate agreed. Invoices issued to the undertaker for payment must—

(a) specify the approved purchase order number; and
(b) be supported by timesheets and narratives that demonstrate that the work invoiced has

been completed in accordance with the agreed estimate.

148. The undertaker is not responsible for meeting costs or expenses in excess of an agreed
estimate, other than where agreed under paragraph 145 above or determined in accordance with
paragraph 148.

149. Any difference under the provisions of this Part of the Schedule, unless otherwise provided
for, is to be referred to and settled by a single arbitrator to be agreed between the parties or, failing
agreement, to be appointed on the application of either party (after giving notice in writing to the
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other) by an independent electrical engineer by or on behalf of the President for the time being of
the Institute of Engineering and Technology.

150. Prior to carrying out any works within the Order limits Northern Powergrid must give
written notice of the proposed works to the undertaker, such notice to include full details of the
location of the proposed works, their anticipated duration, access arrangements, depths of the works,
and any other information that may impact upon the works consented by the Order.

PART 13
FOR THE PROTECTION OF NPL WASTE MANAGEMENT LIMITED

151. For the protection of NPL, the following provisions have effect, unless otherwise agreed in
writing between the undertaker and NPL.

152. In this Part of this Schedule—
“NPL” means NPL Waste Management Limited (Company number 06112535) whose
registered address is One St Peter’s Square, Manchester M2 3DE and any successor in title or
function to the NPL access shafts;
“NPL access shafts” means the shafts within plots 4 and 5 in the Order limits owned and
operated by NPL for the purposes of accessing the Billingham Anhydrite Mine; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 152.

Consent under this Part

153. Before commencing any part of the authorised development which would have an effect on
the operation or maintenance of the NPL access shafts or access to them, the undertaker must submit
to NPL the works details for the proposed works and such further particulars as NPL may, within 28
days from the day on which the works details are submitted under this paragraph, reasonably require.

154. No works comprising any part of the authorised development which would have an effect
on the operation or maintenance of the NPL access shafts or access to them are to be commenced
until the works details in respect of those works submitted under paragraph 152 have been approved
by NPL.

155. Any approval of NPL required under paragraph 153 must not be unreasonably withheld or
delayed but may be given subject to such reasonable requirements as NPL may require to be made
for NPL to have reasonable access with or without vehicles to inspect, repair, replace and maintain
and ensure the continuing safety and operation of the NPL access shafts.

156.—(1)  The authorised development must be carried out in accordance with the works details
approved under paragraph 153 and any requirements imposed on the approval under paragraph 154.

(2)  Where there has been a reference to an arbitrator in accordance with paragraph 157 and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 157.
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Indemnity

157.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 152, any damage is caused to the NPL
access shafts or property of NPL, or there is any interruption in any service provided, or in the supply
of any goods, by NPL, the undertaker must—

(a) bear and pay the cost reasonably incurred by NPL in making good such damage or
restoring the supply; and

(b) make reasonable compensation to NPL for any other expenses, loss, damages, penalty or
costs incurred by NPL, by reason or in consequence of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of NPL, its
officers, employees, servants, contractors or agents.

(3)  NPL must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand.

(4)  NPL must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 156
applies. If requested to do so by the undertaker, NPL must provide an explanation of how the claim
has been minimised or details to substantiate any cost or compensation claimed pursuant to sub-
paragraph (1). The undertaker shall only be liable under this paragraph 156 for claims reasonably
incurred by NPL.

Arbitration

158. Any difference or dispute arising between the undertaker and NPL under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and NPL, be referred to
and settled by arbitration in accordance with article 47 (arbitration).

PART 14
FOR THE PROTECTION OF PD TEESPORT LIMITED

159. For the protection of PD Teesport, the following provisions have effect, unless otherwise
agreed in writing between the undertaker and PD Teesport.

160. In this Part of this Schedule—
“PD Teesport” means PD Teesport Limited (company number 02636007), whose registered
address is 17-27 Queen’s Square, Middlesborough, TS2 1AH and any successor in title or
function to the PD Teesport operations;
“the PD Teesport operations” means the port operations or property (including all freehold,
leasehold, easements, wayleaves, licences and other rights) vested in PD Teesport (or any
related company whose assets or operations are impacted by the construction, maintenance
and operation of the authorised development), including access to and from those operations
or activities via Tees Dock Road and access, use and occupation of the Redcar Bulk Terminal
as well as access over South Gare Road and Seal Sands Road;
“road user(s)” means any person who has a—
(a) right to use Seal Sands Road or South Gare Road (including parties authorised by PD

Teesport);
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(b) need to use Seal Sands Road or South Gare Road to access property or facilities owned,
operated or occupied by them; and

(c) need to use Seal Sands Road or South Gare Road in connection with undertaking their
business operations or statutory functions;

“Seal Sands Road” means any part of Seal Sands Road within the Order limits;
“South Gare Road” means any part of South Gare Road within the Order limits; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 164.

Regulation of powers

161. The undertaker must not exercise the powers granted under this Order so as to hinder or
prevent the operation or maintenance of the PD Teesport operations or access to them without the
prior written consent of PD Teesport.

162. Any approval of PD Teesport required under paragraph 160 must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as PD Teesport may
require to be made in relation to—

(a) the continuing safety, or operational activity of the PD Teesport operations;
(b) ensuring that there is no commercial loss to PD Teesport; or
(c) the requirement for PD Teesport (including its employees, agents, servants and

contractors), any, tenants, licencees and occupiers on its land to have reasonable access to,
occupation and use of the PD Teesport operations at all times.

Regulation of powers in relation to Seal Sands Road

163. The undertaker must not exercise the powers granted under this Order so as to hinder or
prevent use of Seal Sands Road by PD Teesport and road users, such access to be along the existing
highway route at Seal Sands Road.

Regulation of powers in relation to South Gare Road

164. The undertaker must not exercise the powers granted under this Order so as to hinder or
prevent access via South Gare Road to South Gare by PD Teesport and road users, such access to
be either along the existing highway route at South Gare Road, or such diversionary route as the
undertaker may provide (provided that such alternative route is equally commodious).

Consent under this Part

165. Before commencing any part of the authorised development which may have an effect on
the operation or maintenance of the PD Teesport operations or access to them, the undertaker must
submit to PD Teesport the works details for the proposed works and such further particulars as PD
Teesport may, within 28 days from the day on which the works details are submitted under this
paragraph, reasonably require.

166. No works comprising any part of the authorised development which may have an effect on
the operation or maintenance of the PD Teesport operations or access to them are to be commenced
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until the works details in respect of those works submitted under paragraph 164 have been approved
by PD Teesport.

167. Any approval of PD Teesport required under paragraph 165 must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as PD Teesport may
require to be made for—

(a) the continuing safety, operational activity or business interests of the PD Teesport
operations; and

(b) the requirement for PD Teesport to have uninterrupted and unimpeded access (including
river access) to PD Teesport operations at all times.

168. The authorised development must be carried out in accordance with the works details
approved under paragraph 165 and any requirements imposed on the approval under paragraph 166.

169. Where there has been a reference to an arbitrator in accordance with paragraph 170 and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 170.

Indemnity

170.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 164, any damage is caused to the PD
Teesport operations, or there is any interruption in any service provided, or in the supply of any
goods, by PD Teesport, the undertaker must—

(a) bear and pay the cost reasonably incurred by PD Teesport in making good such damage
or restoring the supply; and

(b) indemnify PD Teesport for any other expenses, loss (including loss of profits), damages,
penalty, claims, investigations, demands, charges, actions, notices, proceedings, orders,
awards, judgments, damages, other liabilities and expenses (including legal fees, expenses
and fines) or costs incurred of any kind or nature whatsoever by them, by reason or in
consequence of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of PD Teesport ,
its officers, employees, servants, contractors or agents.

(3)  PD Teesport must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand.

(4)  If the undertaker becomes responsible for a claim or demand pursuant to sub-paragraph (3)
it must—

(a) keep PD Teesport fully informed of the developments and material elements of the
proceedings;

(b) take account of the views of PD Teesport before taking any action in relation to the claim;
(c) not bring the name of the PD Teesport on any related company into disrepute and act in

an appropriate and professional manner when disputing any claim; and
(d) not pay or settle such claims without the prior written consent of PD Teesport, such consent

not to be unreasonably withheld or delayed.
(5)  PD Teesport must use its reasonable endeavours to mitigate in whole or in part and to minimise

any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 169
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applies. If requested to do so by the undertaker, PD Teesport must provide an explanation of how the
claim has been minimised or details to substantiate any cost or compensation claimed pursuant to
sub-paragraph (1). The undertaker shall only be liable under this paragraph 169 for claims reasonably
incurred by PD Teesport.

Arbitration

171. Any difference or dispute arising between the undertaker and PD Teesport under this Part
of this Schedule must, unless otherwise agreed in writing between the undertaker and PD Teesport,
be referred to and settled by arbitration in accordance with article 47 (arbitration).

PART 15
FOR THE PROTECTION OF REDCAR BULK TERMINAL LIMITED

172. For the protection of RBT, the following provisions have effect, unless otherwise agreed in
writing between the undertaker and RBT.

173. In this Part of this Schedule—
“apparatus” means any mains, pipes, cables or other apparatus within the Order limits which
provide water, electricity or electronic communications to the RBT operations together with
any replacement of that apparatus pursuant to the Order;
“alternative access” means appropriate alternative road or rail access which enables RBT to
access the RBT operations and RBT site in a manner no less efficiently than previously by
means of RBT’s existing road or rail accesses;
“alternative apparatus” means appropriate alternative apparatus which enables water,
electricity and electronic communications supply to be provided to the RBT operations in a
manner no less efficiently than previously by existing apparatus;
“offloading procedure” means the procedure whereby the undertaker, its employees,
contractors or sub-contractors are offloading materials, plant or machinery required for the
authorised development at the wharf within the RBT site, such procedure to commence when
the undertaker, its employees, contractors or sub-contractors have commenced docking the
relevant vessel at the wharf for the purposes of such offloading;
“RBT” means Redcar Bulk Terminal Limited (Company number 07402297), whose registered
address is Time Central, 32 Gallowgate, Newcastle Upon Tyne, Tyne and Wear, United
Kingdom, NE1 4BF and any successor in title or function to the RBT operations;
“the RBT operations” means the port business and other operations of RBT carried out upon
the RBT site;
“the RBT site” means land and property within the Order limits, vested in RBT; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working, management measures and locations on the

RBT site;
(c) details of the timing of execution of works and any interference this may cause to the

RBT operations;
(d) details of any management measures (including details of access routes for vehicles to

undertake) that will be put in place to ensure that road and rail traffic is still able to access
the RBT operations and the RBT site (unless it would be unsafe to do so in which case
such details must provide details of how alternative access is to be provided);
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(e) details of lifting and scheduling activities on the RBT site, including the programming
and access requirements for any offloading procedures; and

(f) any further particulars provided in response to a request under paragraph 177.

Regulation of powers

174. The undertaker must not exercise the powers granted under this Order so as to hinder or
prevent the RBT operations, or access to the RBT site without the prior written consent of RBT.

175. Any approval of RBT required under paragraph 173 must not be unreasonably withheld or
delayed but may be given subject to such reasonable requirements as RBT may require to be made
for—

(a) the continuing safety and operational viability of the RBT operations;
(b) the avoidance of commercial losses to the RBT operations; and
(c) the requirement for RBT to have reasonable access to the RBT operations and the RBT

site at all times.

176. Without limiting paragraph 174, it is not reasonable for RBT to give approval pursuant to
paragraph 174 subject to requirements which restrict or interfere with the undertaker’s access to the
RBT site during an offloading procedure.

Interference with Apparatus and Access

177.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker requires that
apparatus is removed, interrupted, severed or disconnected, that apparatus must not be removed,
interrupted, severed or disconnected until details of the alternative apparatus have been approved by
RBT and the alternative apparatus has been constructed at the undertaker’s cost and is in operation
to the satisfaction of RBT.

(2)  The undertaker must ensure that RBT shall hold the same facilities and rights that it holds
for the apparatus in respect of the alternative apparatus.

(3)  Regardless of the temporary prohibition or restriction of use of streets under the powers
conferred by article 13 (temporary stopping up of streets, public rights of way and access land), the
undertaker shall ensure that the party responsible for any apparatus is at liberty at all times to take
all necessary access across any such street and to execute and do all such works and things in, upon
or under any such street as may be reasonably necessary or desirable to enable it to maintain any
apparatus which at the time of the prohibition or restriction was in that street.

(4)  The provisions of this paragraph do not apply to apparatus in respect of which the relations
between the undertaker and the party responsible for the apparatus in question are regulated by the
provisions of Part 3 (Street works in England and Wales) of the 1991 Act.

(5)  If the undertaker uses its powers under the Order to temporarily extinguish or permanently
acquire any right of road or rail access which RBT benefits from the undertaker must provide at its
own cost an alternative access prior to the extinguishment or acquisition of that right of access and
ensure that RBT shall hold the equivalent rights for that access in respect of an alternative access.

Consent under this Part

178. Before commencing—
(a) any part of the authorised development which would have an effect on the RBT operations

or access to them; or
(b) any activities on or to the RBT site,
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the undertaker must submit to RBT the works details for the proposed works or activities and such
further particulars as RBT may, not less than 28 days from the day on which the works details are
submitted under this paragraph, reasonably require.

179. No—
(a) works comprising any part of the authorised development which would have an effect on

the RBT operations or access to them; or
(b) activities on the RBT site,

are to be commenced until the works details in respect of those works or activities submitted under
paragraph 177 have been approved by RBT.

180. Any approval of RBT required under paragraph 178 must not be unreasonably withheld or
delayed but may be given subject to such reasonable requirements as RBT may require to be made
for—

(a) the continuing safety and operational viability of the RBT operations;
(b) the avoidance of commercial losses to the RBT operations; and
(c) the requirement for RBT to have reasonable access to the RBT site at all times.

181. Without limiting paragraph 179, it is not reasonable for RBT to give approval pursuant to
paragraph 179 subject to requirements which restrict or interfere with the undertaker’s access to the
wharf and roadways within the RBT site during an offloading procedure.

182.—(1)  The authorised development and activities on the wharf and roadways within the RBT
site must be carried out in accordance with the works details approved under paragraph 178 and any
requirements imposed on the approval under paragraph 179.

(2)  Where there has been a reference to an arbitrator in accordance with paragraph 185 and
the arbitrator gives approval for the works details, the authorised development and activities on the
wharf and roadways within the RBT site must be carried out in accordance with the approval and
conditions contained in the decision of the arbitrator under paragraph 185.

Co-operation

183. Insofar as the construction of any part of the authorised development or activities on the
wharf and roadways within the RBT site, and the operation or maintenance of the RBT operations
or access to them would have an effect on each other, the undertaker and RBT must—

(a) co-operate with each other with a view to ensuring—
(i) the co-ordination of activities and programming to allow the authorised

development, the undertaker’s activities on the wharf and the roadways within the
RBT site (including offloading procedures) and the RBT operations to continue;

(ii) that reasonable access for the purposes of constructing the authorised development
and the undertaker’s activities on the wharf and the roadways within the RBT site
(including offloading procedures) is maintained for the undertaker, its employees,
contractors and sub-contractors; and

(iii) that operation of the RBT operations and access to the RBT site is maintained for
RBT at all times; and

(b) use reasonable endeavours to avoid any conflict arising from the carrying out of the RBT
operations, the construction of the authorised development and the undertaker’s activities
on the wharf and roadways within the RBT site (including offloading procedures).

184. The undertaker must pay to RBT—
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(a) a cost agreed with RBT for the daily use of the RBT site and RBT services in consequence
of the construction of any works referred to in paragraph 177 and use of the RBT site by
the undertaker; and

(b) the reasonable costs and expenses incurred by RBT in connection with the approval of
plans, inspection and approval of any works details.

Indemnity

185.—(1)  Subject to sub-paragraphs (2) and (3) below, if by reason or in consequence of the
construction of any of the works referred to in paragraph 177 or by the use of the RBT site by the
undertaker any damage is caused to the RBT site (including the wharf, roadways, any RBT buildings,
plant or machinery on the RBT site) or to the RBT operations, or there is any interruption in any
service provided, or in the provision by RBT or denial of any services, or in any loss of service from
apparatus that is affected by the authorised development the undertaker must—

(a) bear and pay the cost reasonably incurred by RBT in making good such damage or
restoring the provision by RBT of any services; and

(b) make compensation to RBT for any other expenses, loss, damages, penalty or costs
reasonably incurred by RBT (including, without limitation, all costs for the repair or
replacement necessitated by physical damage), by reason or in consequence of any such
damage or interruption or denial of any service provided by RBT.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of RBT, its
officers, employees, servants, contractors or agents.

(3)  RBT must give the undertaker reasonable notice of any claim or demand that has been made
against it in respect of the matters in subparagraph (1)(a) and (b) and no settlement or compromise of
such a claim is to be made without the consent of the undertaker such consent not to be unreasonably
withheld.

(4)  RBT must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 184
applies. If requested to do so by the undertaker, RBT must provide a reasonable explanation of how
the claim has been minimised or details to substantiate any cost or compensation claimed pursuant to
sub-paragraph (1). The undertaker shall only be liable under this paragraph 184 for claims reasonably
incurred by RBT.

Arbitration

186. Any difference or dispute arising between the undertaker and RBT under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and RBT, be referred to
and settled by arbitration in accordance with article 47 (arbitration).

PART 16
FOR THE PROTECTION OF SABIC PETROCHEMICALS UK LIMITED

Benefit of protective provisions

187. The following provisions of this Schedule have effect for the benefit of SABIC, unless
otherwise agreed between the undertaker and SABIC.
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Interpretation

188. In this Schedule—
“access roads” means the access roads within the Order limits giving access to pipelines or
the protected crossing;
“affected assets” means—
(a) apparatus which would be physically affected by the relevant works;
(b) the protected crossing where relevant works are to be carried out within 25 metres of the

protected crossing; and
(c) in relation to the exercise of an identified power, any apparatus in the protected land

which would be affected by the exercise of that power.
“apparatus” means pipelines and cables owned or operated by SABIC within the Order limits
and includes—
(a) any structure existing at the time when a particular action is to be taken under this Part

in which apparatus is or is to be lodged or which will give access to apparatus;
(b) any coating or special wrapping of the apparatus; and
(c) all ancillary apparatus properly appurtenant to the pipelines, that would be treated as

being associated with a pipe or systems of pipes under section 65(2) of the Pipe-Lines
Act 1962(2) as if the pipelines were a “pipe-line” in section 65(1) of that Act;

“construction access plan” means a plan identifying how access will be maintained to apparatus
the protected crossing and the North Tees Facilities during the proposed construction or
maintenance work including—
(a) any restrictions on general access by SABIC, including the timing of restrictions;
(b) any alternative accesses or routes of access that may be available to the undertaker using

the access roads;
(c) details of how the needs and requirements of SABIC (including their needs and

requirements in relation to any major works that they have notified to the other operators
of the protected land as at the date when the plan is published) have been taken into
account in preparing the plan;

(d) details of how uninterrupted and unimpeded emergency access with or without vehicles
will be provided at all times for SABIC; and

(e) details of how reasonable access with or without vehicles will be retained or an alternative
provided for SABIC to inspect, repair, replace and maintain and ensure the continuing
safety and operation or viability of the pipelines and the protected crossing;

“construction or maintenance works” means any works to construct, maintain, or
decommission the authorised development;
“damage” includes all damage including in relation to a pipeline leakage and the weakening
of the mechanical strength of a pipeline;
“engineer” means an engineer appointed by SABIC for the purposes of this Order;
“major works” means works by SABIC requiring the closure, diversion or regulation of any
roads serving the North Tees Facilities;
“North Tees Facilities” means the site at North Tees Works at which SABIC operates various
facilities;

(2) 1968 c. 58. Section 65 was amended by section 89(1) of and paragraphs 1 and 2 of Schedule 2 to the Energy Act 2011
(c. 16.)S.I. 2000/1937 and S.I. 2011/2305.
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“operator” means any person who is responsible for the construction, operation, use,
maintenance or renewal of any pipeline;
“owner” means—
(a) in relation to the pipeline corridor, any person—

(i) with an interest in a pipeline in the pipeline corridor;
(ii) with rights in, on, under or over the pipeline corridor in respect of a pipeline; or
(iii) with a pipeline or proposed pipeline in, on, under or over the pipeline corridor;

(b) in relation to the access roads, any person—
(i) with an interest in the access roads; or
(ii) with private rights of way on or over the access roads;

(c) in relation to the protected crossing, any person—
(i) with an interest in the protected crossing;
(ii) with rights in relation to the protected crossing; or
(iii) with pipelines in or comprising the protected crossing; and

(d) in relation to protected land means any person falling within paragraphs (a) to (c) above.
“pipeline corridor” means the land identified as the pipeline corridor on the Sembcorp Pipeline
Corridor protective provisions supporting plans;
“pipelines” means any apparatus owned or operated by SABIC located in the pipeline corridor
or in or comprising the protected crossing at the time the pipeline survey is carried out or as
may be added between the date of the pipeline survey and the commencement of the authorised
development, providing that any such additions are notified to the undertaker as soon as
reasonably practicable;
“pipeline survey” means a survey of the pipeline corridor and the protected crossing to establish
(if not known)—
(a) the precise location of the pipelines and the protected crossing;
(b) the specification of the pipelines and protected crossing including, where relevant, their

composition, diameter, pressure and the products they are used to convey;
(c) any special requirements or conditions relating to the pipelines which differ from the

requirements or conditions applying to standard pipelines of that type;
“protected crossing” means the tunnel which carries pipelines under the River Tees known as
Tunnel 2;
“protected land” means such parts of the Order land as fall within—
(a) the access roads;
(b) the pipeline corridor; or
(c) the protected crossing;
“relevant work” means a work which may have an effect on the operation, maintenance,
abandonment of or access to any pipeline or the protected crossing;
“SABIC” means SABIC Petrochemicals UK Limited whose registered office is at Wilton
Centre, Wilton, Redcar, Cleveland, TS10 4RF;
“Sembcorp Pipeline Corridor protective provisions supporting plan” means the plan which
is certified as the Sembcorp Pipeline Corridor protective provisions supporting plan by the
Secretary of State under article 45 (certification of plans etc.) for the purposes of this Order;
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“specified persons” means the Company Secretary, SABIC UK Petrochemicals Limited,
Wilton Centre, Redcar, Cleveland, TS10 4RF in relation to SABIC UK Petrochemicals
Limited, or such other person as they may notify to the undertaker in writing;
“works details” means the following—
(a) a description of the proposed works together with plans and sections of the proposed

works where such plans and sections are reasonably required to describe the works
concerned or their location;

(b) details of methods and locations of any piling proposed to be undertaken under paragraph
195;

(c) details of methods of excavation and any zones of influence the undertaker has calculated
under paragraph 196;

(d) details of methods and locations of any compaction of backfill proposed to be undertaken
under paragraph 197;

(e) details of the location of any pipelines affected by the oversailing provisions in paragraph
198, including details of the proposed clearance;

(f) details of the method location and extent of any dredging, a technical assessment of the
likely effect of the dredging on the protected crossing and any mitigation measures which
are proposed to be put in place to prevent damage to the protected crossing;

(g) details of the undertaker and their principal contractors’ management of change
procedures;

(h) details of the traffic management plan, which plan must include details of vehicle access
routes for construction and operational traffic and which must assess the risk from vehicle
movements and include safeguards to address identified risks;

(i) details of the lifting study during the construction phase, which must include a technical
assessment of the protection of underground assets and which study must provide for
individual lift plans;

(j) details of the lifting study during the operational phase, which must include a technical
assessment of the protection of underground assets and which study must provide for
individual lift plans;

(k) details of the emergency response plan as prepared in consultation with local emergency
services and the pipeline operators; and

(l) any further particulars provided in accordance with paragraph 189(2).

Pipeline survey

189.—(1)  Before commencing any part of the authorised development in the pipeline corridor
or which may affect a protected crossing the undertaker must—

(a) carry out and complete the pipeline survey; and
(b) comply with sub-paragraph 188(3) below.

(2)  The pipeline survey must be undertaken by an appropriately qualified person with at least
10 years’ experience of such surveys.

(3)  When the pipeline survey has been completed the undertaker must serve a copy of the pipeline
survey on SABIC and invite SABIC to advise the undertaker within 28 days of receipt of the survey
if SABIC considers that the pipeline survey is incomplete or inaccurate and if so in what respect
following which the undertaker must finalise its pipeline survey.
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Authorisation of works details affecting pipelines or protected crossing

190.—(1)  Before commencing any part of a relevant work the undertaker must submit to SABIC
the works details in respect of any affected asset and obtain a written acknowledgement of receipt
of those works details from the specified persons in relation to the affected asset concerned.

(2)  The undertaker must as soon as reasonably practicable provide such further particulars as
SABIC may, within 30 days (or such longer period as is agreed between the parties) from the receipt
of the works details under sub-paragraph (1), reasonably require.

191. No part of a relevant work is to be commenced until one of the following conditions has
been satisfied—

(a) the works details supplied in respect of that relevant work under paragraph 189 have been
authorised by SABIC; or

(b) the works details supplied in respect of that relevant work under paragraph 189 have been
authorised by an arbitrator under paragraph 192(3); or

(c) authorisation is deemed to have been given in accordance with paragraph 192(1).

192.—(1)  Any authorisation by SABIC required under paragraph 190(a) must not be
unreasonably withheld but may be given subject to such reasonable conditions as SABIC may require
to be made for—

(a) the continuing safety and operation or viability of the affected asset; and
(b) the requirement for SABIC to have—

(i) uninterrupted and unimpeded emergency access with or without vehicles to the
affected asset at all times; and

(ii) reasonable access with or without vehicles to inspect, repair, replace and maintain
and ensure the continuing safety and operation or viability of the affected asset.

(2)  The authorised development must be carried out in accordance with the works
details authorised under paragraph 190 and any conditions imposed on the authorisation under
paragraph 191(1).

(3)  Where there has been a reference to arbitration in accordance with paragraph 211 and the
arbitrator gives authorisation, the authorised development must be carried out in accordance with
the authorisation and conditions contained in the award of the arbitrator under paragraph 192(3).

193.—(1)  In the event that—
(a) no response has been received to the submission of the works details under paragraph 189

within 45 days of the undertaker obtaining a written acknowledgment of receipt from a
specified person under paragraph 189(1)and no further particulars have been requested
under paragraph 189(2); or

(b) authorisation has not been given within 30 days of the undertaker obtaining a written
acknowledgment of receipt from a specified person of the further particulars supplied
under paragraph 189(2).

approval of the works details is to be deemed to be given and the relevant works may commence.
(2)  In the event that—

(a) the undertaker considers that SABIC has unreasonably withheld its authorisation under
paragraph 191(1); or

(b) the undertaker considers that SABIC has given its authorisation under paragraph 191(1)
subject to unreasonable conditions

the undertaker may refer the matter to an arbitrator for determination under paragraph 211.
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(3)  Where the matter is referred to arbitration under paragraph 192(2) the arbitrator is to determine
whether or not authorisation should be given and, if so the conditions which should reasonably be
attached to the authorisation under sub-paragraphs (a) and (b) of paragraph 191(1).

Notice of works

194. The undertaker must provide to SABIC a minimum of 28 days’ notice prior to commencing
any relevant work in order that an engineer can be made available to observe the relevant works and,
when required, advise on the necessary safety precautions.

Further provisions about works

195. No explosives are to be used within the protected land.

196.—(1)  All piling within 1.5 metres of the centreline of a pipeline must be non-percussive.
(2)  Where piling is required within 50 metres of the centreline of a pipeline or which could have

an effect on the operation or maintenance of a pipeline or access to a pipeline, details of the proposed
method for and location of the piling must be provided to SABIC for approval in accordance with
paragraph 189.

197.—(1)  Where excavation of trenches (including excavation by dredging) adjacent to a pipeline
affects its support, the pipeline must be supported in a manner approved by SABIC.

(2)  Where the undertaker proposes to carry out excavations which might affect above ground
structures such as pipeline supports in the pipeline corridor, the undertaker must calculate the zone
of influence of those excavations and provide those calculations to SABIC under paragraph 189.

198.—(1)  Where a trench is excavated across or parallel to the line of a pipeline, the backfill
must be adequately compacted to prevent any settlement which could subsequently cause damage
to the pipeline.

(2)  Proposed methods and locations of compacting must be notified to SABIC in accordance
with paragraph 189.

(3)  Compaction testing must be carried out once back filling is completed to establish whether the
backfill has been adequately compacted as referred to in sub-paragraph (1) and what further works
may be necessary, and the results of such testing must be supplied to SABIC.

(4)  Where it is shown by the testing under sub-paragraph (3) to be necessary, the undertaker must
carry out further compaction under sub-paragraph (1) and sub-paragraphs (1), (2) and (3) continue
to apply until such time as the backfill has been adequately compacted.

(5)  In the event that it is necessary to provide permanent support to a pipeline which has been
exposed over the length of the excavation before backfilling and reinstatement is carried out, the
undertaker must pay to SABIC a capitalised sum representing the increase of the costs (if any which
may be expected to be reasonably incurred in maintaining, working and, when necessary, renewing
any such alterations or additions.

(6)  In the event of a dispute as to—
(a) whether or not backfill has been adequately compacted under sub-paragraphs (1) to (4); or
(b) the amount of any payment under sub-paragraph (5),

the undertaker or SABIC may refer the matter for arbitration under paragraph 211.

199.—(1)  A minimum clearance of 1500 millimetres must be maintained between any part of
the authorised development and any affected asset (whether that part of the authorised development
is parallel to or crosses the pipeline) unless otherwise agreed with SABIC.

66



Document Generated: 2024-04-11
Status:  This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

(2)  No manholes or chambers are to be built over or round the pipelines.

Monitoring for damage to pipelines

200.—(1)  When carrying out the relevant work the undertaker must monitor the relevant affected
assets within the Order limits to establish whether damage has occurred.

(2)  Where any damage occurs to an affected asset as a result of the relevant work, the undertaker
must immediately cease all work in the vicinity of the damage and must notify SABIC to enable
repairs to be carried out to the reasonable satisfaction of SABIC.

(3)  If damage has occurred to an affected asset as a result of relevant work the undertaker will,
at the request and election of SABIC—

(a) afford SABIC all reasonable facilities to enable it to fully and properly repair and test the
affected asset and pay to SABIC its costs incurred in doing so including the costs of testing
the effectiveness of the repairs and any further works or testing shown by that testing to
be reasonably necessary; or

(b) fully and properly repair the affected asset as soon as reasonably practicable, in which case
the repairs must be properly tested by the undertaker and be shown to the satisfaction of
SABIC to have effectively repaired the affected asset before any backfilling takes place.

(4)  Where testing has taken place under sub-paragraph (3)(b), the undertaker must (except where
SABIC agrees otherwise in writing) provide it with a copy of the results of such testing prior to
any backfilling.

(5)  Following the completion of a relevant work if damage is found to have occurred to an affected
asset as a result of the relevant work, sub-paragraphs (2) to (4) of this paragraph apply to that damage.

(6)  In the event that the undertaker does not carry out necessary remedial work in a timely manner
then SABIC is entitled, but not obliged, to undertake the necessary remedial work and recover the
cost of doing so from the undertaker.

201.—(1)  If any damage occurs to a pipeline causing a leakage or escape from a pipeline, all
work in the vicinity must cease and SABIC must be notified immediately.

(2)  Where there is leakage or escape of gas or any other substance, the undertaker must
immediately—

(a) remove all personnel from the immediate vicinity of the leak;
(b) inform SABIC;
(c) prevent any approach by the public, extinguish all naked flames and other sources of

ignition for at least 350 metres from the leakage; and
(d) assist emergency services as may be requested.

Compliance with requirements, etc. applying to the protected land

202.—(1)  Subject to sub-paragraph (2), in undertaking any works in relation to the protected
land or exercising any rights relating to or affecting owners of the protected land, the undertaker
must comply with such conditions, requirements or regulations relating to health, safety, security
and welfare as are operated in relation to access to or activities in the protected land.

(2)  The undertaker is not bound by any condition, requirement or regulation that is—
(a) introduced after the date on which notice of the works was given under paragraph 193; or
(b) determined by arbitration following a determination under paragraph 211 to

unreasonably—
(i) create significant engineering, technical or programming difficulties; or
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(ii) materially increase the cost of carrying out the works.
(3)  Sub-paragraph (2) does not apply if the condition, requirement or regulation was introduced

by way of legislation, direction or policy of the government, a relevant government agency, a local
authority (exercising its public functions) or the police.

Access for construction and maintenance

203.—(1)  Before carrying out any construction or maintenance works affecting SABIC’s access
rights over the access roads, the undertaker must prepare a draft construction access plan and consult
on the draft construction access plan with SABIC.

(2)  The undertaker must take account of the responses to any consultation referred to in sub-
paragraph (1) before approving the construction access plan.

204.—(1)  In preparing a construction access plan under paragraph 202 the undertaker must—
(a) establish the programme for SABIC’s major works in the pipeline corridor and the

North Tees Facilities and plan the construction or maintenance works to prevent or (if
such conflict cannot be reasonably prevented) to minimise any conflict between the
construction or maintenance works and the programmed major works; and

(b) establish where SABIC’s access to the protected land, or any pipeline or the North Tees
Facilities has a reasonable expectation to exercise access rights over particular access
roads in respect of which rights are proposed to be restricted or extinguished, establish
the purpose of that expectation and provide an alternative or replacement means of access
whereby that expectation can be met.

(2)  Where a reference is made to arbitration under paragraph 211 in relation to any disagreement
about a construction access plan the arbitrator must have regard to—

(a) whether major works were, at the date of the consultation already programmed to take
place;

(b) the extent to which the authorised development can be accommodated simultaneously with
the programmed major works;

(c) the usual practice in respect of conditions or requirements subject to which authorisation
to close or divert the access roads is given by the owner of the access roads;

(d) the undertaker’s programme in respect of the authorised development and the extent to
which it is reasonable for it to carry out the authorised development at a different time;

(e) the availability (or non-availability) of other times during which the authorised
development could be carried out;

(f) the programme in respect of the major works and the extent to which it is reasonable for
SABIC to carry out the major works at a different time; and

(g) the financial consequences of the decision on the undertaker and on SABIC.
(3)  In this paragraph, “programmed”, in relation to works, means works in respect of which

the owner of the access roads has been notified of the specific dates between which the works are
programmed to be carried out provided that the period covered by such dates must be length of time
the works are programmed to be carried out and not a period within part of which the works are
to be carried out.

205.—(1)  No works affecting access rights over the access roads are to commence until 30 days
after a copy of the approved construction access plan is served on SABIC.
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(2)  Where SABIC or the undertaker refers the construction access plan to arbitration for
determination under paragraph 211, no works affecting access rights over the access roads may
commence until that determination has been provided.

(3)  In carrying out construction or maintenance works the undertaker must at all times comply
with the construction access plan.

Insurance

206.—(1)  Before carrying out any part of the authorised development affecting SABIC, the
undertaker (or any contractor carrying out such works on behalf of the undertaker) must put in place a
policy of insurance with a reputable insurer with the terms, cover and level of cover as may be agreed
in writing between the undertaker and SABIC, and evidence of that insurance must be provided on
request to SABIC.

(2)  Not less than 30 days before carrying out any part of the authorised development on the
protected land or before proposing to change the terms of the insurance policy, the undertaker must
notify SABIC of details of the terms or cover of the insurance policy that it proposes to put in place,
including the proposed level of the cover to be provided.

(3)  The undertaker (or any contractor carrying out such works on behalf of the undertaker)
must maintain insurance in relation to the authorised development affecting SABIC during the
construction, operation, maintenance, repair and decommissioning of the authorised development in
the terms and at the level of cover as may be agreed in writing between the undertaker and SABIC.

207.—(1)  If SABIC has a dispute about the proposed insurance (including the terms or level of
cover) to be provided under paragraph 205—

(a) SABIC may refer the matter to arbitration under paragraph 211; and
(b) the undertaker may put in place an insurance policy it considers to be appropriate and

continue with the authorised development at its own risk whilst the determination under
paragraph 211 is complete, following which the undertaker must adjust the insurance
policy if necessary to accord with the determination.

Costs

208.—(1)  The undertaker must repay to SABIC all reasonable fees, costs, charges and expenses
reasonably incurred by SABIC in relation to these protective provisions in respect of—

(a) authorisation of survey details submitted by the undertaker under paragraph 188(3),
authorisation of works details submitted by the undertaker under paragraph 189 and the
imposition of conditions under paragraph 191;

(b) the engagement of an engineer and their observation of the authorised works affecting the
pipelines and the provision of safety advice under paragraph 193;

(c) responding to the consultation on piling under paragraph 195;
(d) considering the effectiveness of any compacting which has taken place under

paragraph 197, including considering and evaluating compacting testing results and the
details of further compaction works under that paragraph;

(e) the repair and testing of a pipeline or protected crossing under paragraph 199;
(f) considering and responding to consultation in relation to the construction access plan under

paragraph 202 and providing details of their programme for major works to the undertaker
under paragraph 203; and

(g) considering the adequacy of the terms and level of cover of any insurance policy proposed
or put in place by the undertaker under paragraph 205,
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including the reasonable costs incurred by SABIC in engaging and retaining such external experts,
consultants and contractors as may be reasonably necessary to allow SABIC to carry out its functions
under these protective provisions.

(2)  Subject to sub-paragraphs (3) and (4), if by reason or in consequence of the construction of
any of the works referred to in paragraph 189, any damage is caused to the affected assets or property
of SABIC, or there is any interruption in any service provided, or in the supply of any goods, by
SABIC, the undertaker must—

(a) bear and pay the cost reasonably incurred by SABIC in making good such damage or
restoring the supply; and

(b) make reasonable compensation to SABIC for any other expenses, loss, damages, penalty or
costs incurred by SABIC, by reason or in consequence of any such damage or interruption.

(3)  Nothing in sub-paragraphs (1) or (2) imposes any liability on the undertaker with respect to
any damage or interruption to the extent that it is attributable to the act, neglect or default of SABIC,
its officers, employees, servants, contractors or agents.

(4)  SABIC must give the undertaker reasonable notice of any claim or demand under sub-
paragraph (2) and no settlement or compromise of such a claim or demand is to be made without
the prior consent of the undertaker which, if it withholds such consent, has the sole conduct of any
settlement or compromise or of any proceedings necessary to resist the claim or demand.

(5)  SABIC must, on receipt of a request from the undertaker, from time to time provide the
undertaker free of charge with written estimates of the costs, charges, expenses and other liabilities
for which the undertaker is or will become liable under this Part and with such information as may
reasonably enable the undertaker to assess the reasonableness of any such estimate or claim made
or to be made under this Part.

(6)  In the assessment of any sums payable to SABIC under this Part there must not be taken into
account any increase in the sums claimed that is attributable to any action taken by, or any agreement
entered into by, SABIC if that action or agreement was not reasonably necessary and was taken or
entered into with a view to obtaining the payment of those sums by the undertaker under this Part
or increasing the sums so payable.

(7)  SABIC must use its reasonable endeavours to mitigate in whole or in part and to minimise any
costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph applies. If
requested to do so by the undertaker, SABIC must provide an explanation of how the claim has been
minimised or details to substantiate any cost or compensation claimed pursuant to sub-paragraph (2).
The undertaker shall only be liable under this paragraph for claims reasonably incurred by SABIC.

Further protection in relation to the exercise of powers under the Order

209. The undertaker must give written notice to SABIC of the terms and level of cover of any
guarantee or alternative form of security put in place under article 48 (funding for compulsory
acquisition compensation) and any such notice must be given no later than 28 days before any such
guarantee or alternative form of security is put in place specifying the date when the guarantee or
alternative form of security comes into force.

210. The undertaker, must when requested to do so by SABIC, provide it with a complete set
of the documents submitted to and certified by the Secretary of State in accordance with article 45
(certification of plans etc.) in electronic form.

211. Prior to the commencement of the authorised development the undertaker must prepare an
emergency response plan following consultation with the local emergency services and provide a
copy of that plan to SABIC.
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Arbitration

212. Any difference or dispute arising between the undertaker and SABIC under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and SABIC, be referred
to and settled by arbitration in accordance with article 47 (arbitration).

PART 17
FOR THE PROTECTION OF THE SEMBCORP PROTECTION CORRIDOR

Extent of this Part

213.—(1)  The provisions of this Part have effect for the benefit of owners and operators in the
Sembcorp Protection Corridor, owners and operators in the Wilton Complex and Sembcorp unless
otherwise agreed in writing between the undertaker and Sembcorp.

(2)  Except to the extent as may be otherwise agreed in writing between the undertaker and
Sembcorp, where the benefit of this Order is transferred or granted to another person under article 8
(consent to transfer benefit of Order)—

(a) any agreement of the type mentioned in sub-paragraph (1) has effect as if it had been made
between Sembcorp and the transferee or grantee (as the case may be); and

(b) written notice of the transfer or grant must be given to Sembcorp on or before the date
of that transfer or grant.

(3)  Sub-paragraph (2) applies to any agreement—
(a) which states that it is “entered into for the purposes of the Sembcorp Protective

Provisions”; and
(b) whether entered into before or after the making of this Order.

(4)  Article 44 (procedure in relation to certain approvals) paragraphs (4) and (5) do not apply to
any consent, agreement or approval required or contemplated by any of the provisions of this Part.

Interpretation of this Part

214. In this Part of this Schedule—
“alternative apparatus” means alternative apparatus adequate to serve the owner of the
apparatus in question in a manner no less efficient than previously;
“apparatus” means mains, pipes, cables, sewers, drains, ditches, watercourses or other
apparatus and includes any structure in which apparatus is or is to be lodged or which gives
or will give access to apparatus;
“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference
to apparatus or alternative apparatus under, over or on land;
“operator” means any person who is responsible for the construction, operation, use,
inspection, adjustment, alteration, repair, maintenance, renewal, removal or replacement of any
apparatus or alternative apparatus in the Sembcorp Protection Corridor or has rights to the use
of such apparatus or alternative apparatus, but who is not an owner in relation to the Sembcorp
Protection Corridor or the Wilton Complex and is not a third party owner or operator;
“owner” means—
(a) in relation to the Sembcorp Protection Corridor, any person—

(i) with an interest in the Sembcorp Protection Corridor;
(ii) with rights in, on, under or over the Sembcorp Protection Corridor; or
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(iii) with apparatus in, on or under the Sembcorp Protection Corridor; or
(b) in relation to the Wilton Complex, any owner (as defined in article 2(1) of this Order)

or occupier in the Wilton Complex;
but who is not a third party owner or operator;
“Sembcorp” means Sembcorp Utilities (UK) Limited, with Company Registration Number
04636301, whose registered office is at Sembcorp UK Headquarters, Wilton International,
Middlesbrough, Cleveland, TS90 8WS and any successor in title or function to the Sembcorp
operations in, under or over the Sembcorp Protection Corridor;
“the Sembcorp operations” means—
(a) the activities and functions carried on by Sembcorp in the Sembcorp Protection Corridor

(including in relation to any access routes and laydown spaces associated with them or it);
(b) the number 2 river tunnel between Bran Sands and North Tees crossing the Order limits

under the River Tees (together with associated headhouses) operated by Sembcorp; and
(c) other pipes and apparatus (including access routes and laydown spaces associated with

such pipes and apparatus) operated—
(i) by Sembcorp; or
(ii) by any owner or operator within the Sembcorp Protection Corridor; or
(iii) for the benefit or on behalf of any owner or operator in the Wilton Complex;

“Sembcorp Protection Corridor” means the area edged black and shaded yellow on the
Sembcorp Protection Corridor protective provisions supporting plans;
“Sembcorp Protection Corridor protective provisions supporting plans” means the plans which
are certified as the Sembcorp Protection Corridor protective provisions supporting plans by
the Secretary of State under article 45 (certification of plans etc) for the purposes of this Order;
“third party owner or operator” means an owner or operator of apparatus the subject of the
third party protective provisions;
“third party protective provisions” means the protective provisions in Parts 1 to 16 or 18 to
28 of this Schedule;
“Wilton Complex” means the industrial and manufacturing plant shown edged blue on the
Sembcorp Protection Corridor protective provisions supporting plans; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 214.

Separate approvals by third party owners or operators

215.—(1)  If the approval of a third party owner or operator is required, sought or obtained under
the third party protective provisions on any matter to which this Part of this Schedule relates, this
does not remove any obligation on the undertaker to seek consent from Sembcorp pursuant to this
Part in respect of that matter.

(2)  Where the undertaker seeks consent for works details from a third party owner or operator
pursuant to the third party protective provisions that also require consent from Sembcorp under this
Part, the undertaker must provide Sembcorp with—

(a) the same information provided to the third party owner or operator at the same time; and
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(b) a copy of any approval from the third party owner or operator given pursuant to the third
party protective provisions

Removal of apparatus

216.—(1)  If, in exercise of the powers conferred by this Order, the undertaker acquires any estate,
interest or right in any land in which any apparatus is placed, the apparatus must not be removed, and
any right to maintain the apparatus in the land must not be extinguished, until alternative apparatus
has been constructed and is in operation and equivalent rights for the alternative apparatus have been
granted to Sembcorp and, where relevant, the owner or operator of the apparatus.

(2)  If, for the purpose of executing any works in, on or under any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed
in the land, it must give to the owner or operator in question and Sembcorp written notice of the
requirement, together with a plan and section of the work proposed, and of the proposed position
of the alternative apparatus to be provided or constructed; and in that case the undertaker must
afford to the owner or operator and Sembcorp the necessary facilities and rights for the construction,
adjustment, alteration, use, repair, maintenance, renewal, inspection, removal and replacement of
alternative apparatus in other land of the undertaker and subsequently for the maintenance of the
apparatus.

(3)  Any alternative apparatus to be constructed in land of the undertaker under this Part must be
constructed in such manner and in such line or situation as may be agreed between Sembcorp and
the undertaker or in default of agreement settled by an arbitrator appointed under paragraph 226.

(4)  The owner or operator in question must, after the alternative apparatus to be provided or
constructed has been agreed or determined by an arbitrator under paragraph 226, and after the grant
to the owner or operator of any such facilities and rights as are referred to in sub-paragraph (2)
and after the expiration of any applicable notice period in respect of the works under the Pipelines
Safety Regulations 1996, proceed without unnecessary delay to construct and bring into operation
the alternative apparatus and subsequently to remove any apparatus required by the undertaker to
be removed under this Part subject to any reasonable directions given to or requirements imposed
on that owner or operator by Sembcorp.

(5)  Notwithstanding sub-paragraph (4), if the undertaker gives notice in writing to the owner or
operator in question and Sembcorp that it desires itself to execute any work, or part of any work, in
connection with the construction or removal of apparatus in any land of the undertaker, that work,
instead of being executed by the owner or operator, must be executed by the undertaker without
unnecessary delay to an appropriate standard and in a safe manner.

(6)  If works are executed by the undertaker in accordance with sub-paragraph (5), the owner or
operator of the apparatus and Sembcorp must be notified of the timing of the works and afforded
facilities to watch, monitor and inspect the execution of the works.

(7)  Nothing in sub-paragraph (5) authorises the undertaker to execute the placing, installation,
bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling
around the apparatus (where the apparatus is laid in a trench) within 3,000 millimetres of the
apparatus, without the written agreement of Sembcorp, such agreement not to be unreasonably
withheld.

Alternative apparatus

217.—(1)  Where, in accordance with this Part, the undertaker affords to an owner or operator
and Sembcorp facilities and rights for the construction and maintenance in land of the undertaker
of alternative apparatus in substitution for apparatus to be removed, those facilities and rights must
be granted on such terms and conditions as may be agreed between the undertaker and Sembcorp
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or in default of agreement determined by arbitration under paragraph 226, such terms to be no less
favourable as a whole than the terms and conditions which applied to the apparatus to be removed.

(2)  In settling the terms and conditions in respect of alternative apparatus to be constructed in or
along the authorised development, the arbitrator must—

(a) give effect to all reasonable requirements of the undertaker for ensuring the safety
and efficient operation of the authorised development and for securing any subsequent
alterations or adaptations of the alternative apparatus that may be required to prevent
interference with any proposed works of the undertaker; and

(b) so far as it may be reasonable and practicable to do so in the circumstances of the
particular case, give effect to the terms and conditions, if any, applicable to the apparatus
constructed in or along the authorised development for which the alternative apparatus is
to be substituted.

(3)  If the facilities and rights to be afforded by the undertaker in respect of any alternative
apparatus, and the terms and conditions subject to which those facilities and rights are to be granted,
are in the opinion of the arbitrator materially worse than the rights enjoyed by them in respect of the
apparatus to be removed, the arbitrator must make such provision for the payment of compensation
by the undertaker to the owner or operator and Sembcorp as appears to the arbitrator to be reasonable,
having regard to all the circumstances of the particular case.

Consent under this Part in connection with Sembcorp operations

218. Before commencing any part of the authorised development which would or may have an
effect on the operation or maintenance of the Sembcorp operations or access to them, and in all cases
where such works are within 3,000 millimetres of the Sembcorp Protection Corridor, the undertaker
must submit to Sembcorp the works details for the proposed works and such further particulars as
Sembcorp may, within 30 days from the day on which the works details are submitted under this
paragraph, reasonably require.

219. The works referred to in paragraph 217 must not be commenced until the works details in
respect of those works submitted under that paragraph have been approved by Sembcorp.

220. Any approval of Sembcorp required under paragraph 218 must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as Sembcorp may
require to be made for—

(a) the continuing safety and operational viability of the Sembcorp operations; and
(b) the requirement for Sembcorp to have reasonable access to the Sembcorp operations at

all times.

221.—(1)  The authorised development must be carried out in accordance with the works details
approved under paragraph 218 and any requirements imposed on the approval under paragraph 219.

(2)  Where there has been a reference to an arbitrator in accordance with paragraph 226 and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 226.

Insurance

222.—(1)  Before carrying out any works forming part of the authorised development on any
part of the Sembcorp Protection Corridor, the undertaker (or any contractor carrying out such works
on behalf of the undertaker) must put in place a policy of insurance with a reputable insurer for a
sum not less than such level as may be agreed in writing between the undertaker and Sembcorp, and
evidence of that insurance must be provided to Sembcorp on request.
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(2)  Not less than 90 days before carrying out any works forming part of the authorised
development on any part of the Sembcorp Protection Corridor or before proposing to change the
terms of the insurance policy, the undertaker must notify Sembcorp of details of the terms or cover
of the insurance policy that it proposes to put in place including the proposed level of the cover to
be provided.

(3)  The undertaker (or any contractor carrying out such works on behalf of the undertaker)
must maintain insurance in relation to works or the use of the authorised development affecting the
Sembcorp Protection Corridor during the operation of the authorised development at such level as
may be agreed in writing between the undertaker and Sembcorp.

(4)  Any dispute between the undertaker and Sembcorp regarding the terms, cover or insured level
of the insurance policy shall be resolved in accordance with paragraph 226.

Expenses

223.—(1)  Subject to the provisions of this paragraph, the undertaker must pay to the owner or
operator in question and Sembcorp (as the case may be) the reasonable expenses incurred by them
under this Part in connection with—

(a) the inspection, removal and relaying or replacing, alteration or protection of any apparatus
or the construction of any new apparatus or alternative apparatus under any provision of
this Part;

(b) the cutting off of any apparatus from any other apparatus, or the making safe of any
redundant apparatus in consequence of the exercise by the undertaker of any power under
this Order;

(c) the survey of any land, apparatus or works, the watching, inspection, superintendence and
monitoring of works or the installation or removal of any temporary works in consequence
of the exercise by the undertaker of any power under this Order;

(d) the design, project management, supervision and implementation of works;
(e) the negotiation and grant of necessary rights for the construction, adjustment, alteration,

use, repair, maintenance, renewal, inspection, removal and replacement of alternative
apparatus;

(f) monitoring the effectiveness of any requirements referred to in paragraph 219and the
installation of any additional protective measures reasonably required in order to deal with
any deficiency in the expected level of protection afforded by those requirements; and

(g) any other work or thing reasonably required in consequence of the exercise by the
undertaker of any power under this Order or by the service by the undertaker of any notice,
plan, section or description,

within a reasonable time of being notified by the person in question that it has incurred such expenses,
such notification to be provided by the owner or operator or Sembcorp (as the case may be).

(2)  Where reasonable and practicable, the person to whom the payment is to be made under this
paragraph must notify the undertaker of any anticipated expense as outlined in sub-paragraph (1)
and provide an estimate of such costs prior to incurring such expense.

(3)  In advance of any payment under sub-paragraph (1) above being made and where reasonably
requested by the undertaker, the person to whom the payment is to be made under this paragraph
must provide to the undertaker such reasonable evidence of the costs incurred as the undertaker may
reasonably request.

(4)  There must be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under this Part, that value being calculated after removal.

(5)  If in accordance with this Part—
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(a) apparatus of better type, of greater capacity or of greater dimensions is placed in
substitution for existing apparatus of worse type, of smaller capacity or of smaller
dimensions; or

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
placed at a depth greater than the depth at which the existing apparatus was,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not
determined by an arbitrator under paragraph 226 to be necessary, then, if such placing involves cost
in the construction of works under this Part exceeding that which would have been involved if the
apparatus placed had been of the existing type, capacity or dimensions, or at the existing depth, as
the case may be, the amount which apart from this sub-paragraph would be payable to the owner or
operator in question by virtue of sub-paragraph (1) must be reduced by the amount of that excess.

(6)  In determining whether the placing of apparatus of a type or capacity or of particular
dimensions or the placing of apparatus at a particular depth, as the case may be, are necessary under
sub-paragraph (5), regard must be had to current health and safety requirements, current design
standards, relevant good practice and process design specification.

(7)  For the purposes of sub-paragraph (5)—
(a) an extension of apparatus to a length greater than the length of existing apparatus must

not be treated as a placing of apparatus of greater dimensions than those of the existing
apparatus; and

(b) where the provision of a joint in a cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole must be treated as if it also
had been agreed or had been so determined.

(8)  An amount which apart from this sub-paragraph would be payable to a person in respect
of works by virtue of sub-paragraph (1) must, if it confers a financial benefit on that person by
deferment of the time for renewal of the apparatus in the ordinary course of that person’s business
practice, be reduced by the amount that represents that benefit.

Indemnity

224.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of the authorised development, including without limitation any of the works referred
to in paragraph 215 (other than apparatus, the repair of which is not reasonably necessary in view
of its intended removal for the purposes of those works), or any subsidence resulting from any of
these works, any damage is caused to the Sembcorp operations or property of an owner or operator
or Sembcorp, or there is any interruption in any service provided, or in the supply of any goods,
to or by an owner or operator or Sembcorp, or Sembcorp becomes liable to pay any amount to any
third party, the undertaker must—

(a) bear and pay the cost reasonably incurred by the owner or operator in question or Sembcorp
(as the case may be) in making good such damage or restoring the service, supply and/
or operations; and

(b) make reasonable compensation to the owner or operator in question or Sembcorp or to
any other person whose supply or operations are affected by the damage or interruption
(as the case may be, and in all cases excluding third party owners or operators) for any
other expenses, loss, damages, penalty or costs incurred by that person, by reason or in
consequence of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of the person
(or its officers, employees, servants, contractors or agents) who would but for this sub-paragraph be
the beneficiary of the indemnification provisions in the said sub-paragraph (1).
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(3)  The person to whom the liability is owed under sub-paragraph (1) must give the undertaker
reasonable notice of any such claim or demand and no settlement or compromise is to be made
without the consent of the undertaker which, if it withholds such consent, has the sole conduct of
any settlement or compromise or of any proceedings necessary to resist the claim or demand.

(4)  The person to whom the liability is owed under sub-paragraph (1) must use its reasonable
endeavours to mitigate in whole or in part and to minimise any costs, expenses, loss, demands, and
penalties to which the indemnity under this paragraph 223 applies where it is within its reasonable
ability and control so to do. If requested to do so by the undertaker, the person must provide an
explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 223
for claims reasonably incurred by the owner or operator in question or by Sembcorp (as the case
may be).

Participation in community groups

225.—(1)  Before undertaking any works or exercising any powers in this Order relating to
or affecting the Sembcorp operations or the Sembcorp Protection Corridor, the undertaker must
participate in any relevant consultation groups established or co-ordinated by Sembcorp.

(2)  Before undertaking any construction works affecting the Sembcorp operations or the
Sembcorp Protection Corridor, where any of these might reasonably be expected to give rise to
significantly perceptible effects beyond the Order limits in terms of—

(a) construction noise and vibration management;
(b) air quality, including dust emissions;
(c) waste management;
(d) traffic management and materials storage on site;
(e) surface water and groundwater management; or
(f) artificial light emissions,

the undertaker must participate in any relevant community environmental liaison group that may be
established or co-ordinated by Sembcorp with local residents.

(3)  The undertaker must co-operate with Sembcorp to respond promptly to any complaints raised
in relation to the construction or operation of the authorised development or the traffic associated
with the authorised development.

(4)  The undertaker’s obligations in sub-paragraphs (1) and (2) are subject to Sembcorp providing
reasonable notice to them of the existence of a relevant consultation group or a relevant community
environmental liaison group and reasonable notice of the arrangements for meetings of those groups.

Notice of start and completion of commissioning

226.—(1)  Notice of the intended start of commissioning of the authorised development must be
given to Sembcorp no later than fourteen days prior to the date that commissioning is started.

(2)  Notice of the intended date of final commissioning of each of Work Nos. 1 and 6 must be
given to Sembcorp no later than fourteen days prior to the date of final commissioning.

Arbitration

227. Any difference or dispute arising between the undertaker and an owner or operator or
Sembcorp (as the case may be) under this Part of this Schedule must, unless otherwise agreed in
writing between the undertaker and that person, be referred to and settled by arbitration in accordance
with article 47 (arbitration).
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Additional Agreement

228. For the protection of Sembcorp, the Sembcorp Operations, the Sembcorp Protection
Corridor and the Wilton Complex, the undertaker and Sembcorp have entered into an agreement
dated 9 December 2022 containing provisions for the protection and benefit of Sembcorp, the
Sembcorp Operations, the Sembcorp Protection Corridor and the Wilton Complex in relation to the
exercise operation and use of the authorised development by the undertaker in addition to and which
differ from the provisions for the protection of the Sembcorp Protection Corridor set out in this Part.

PART 18
FOR THE PROTECTION OF ANGLO AMERICAN

Interpretation

229. For the protection of Anglo American the following provisions have effect, unless otherwise
agreed in writing between the Parties.

230. The following definitions apply in this Part of this Schedule—
“AA Easements” means the Deed of Grant entered into by Redcar Bulk Terminal Limited and
York Potash Processing & Ports Limited dated 6 July 2018 and the Deed of Grant entered into
by Redcar Bulk Terminal Limited, York Potash Limited and York Potash Processing & Ports
Limited dated 26 June 2019;
“Anglo American Specified Works” means so much of the Woodsmith Project as is within the
Shared Area;
“Anglo American” means the parties with the benefit of the York Potash Order (being Anglo
American Woodsmith Limited and Anglo American Crop Nutrients Limited) and Anglo
American Woodsmith (Teesside) Limited;
“Anglo American Apparatus” means the pipeline, cables, structures which are or are to be
owned, occupied or maintained by Anglo American within the Shared Area;
“EA Permit” means the environmental permit for the landfill site at Bran Sands given permit
number EPR/FB3601GS (formerly Waste Management Licence EAWML60092);
“expert” means a person appointed pursuant to paragraph 241(b);
“NWL Facility” means the Northumbrian Water Limited Bran Sands Wastewater Treatment
Plant;
“NZT Apparatus” means the pipeline, cables, structures to be owned, occupied or maintained
by the undertaker within the Shared Area;
“Parties” means the undertaker and Anglo American;
“Plans” includes sections, drawings, specifications design data, software, soil reports,
calculations, descriptions (including descriptions of methods of construction), staging
proposals, programmes and details of the extent, timing and duration of any proposed
occupation of the shared area;
“Property Documents” means any leases, licences or other documents by virtue of which Anglo
American has an interest in, on or over land;
“Respective Projects” means the authorised development and the Woodsmith Project;
“Secretary of State” means the Secretary of State for Energy Security and Net Zero or any
successor in function;
“Shared Area” means the land coloured blue on the Shared Area Plan;
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“Shared Area 1” means the land comprising plots 222 and 223 on the land plans;
“Shared Area 2” means the land comprising plots 252, 252a, 253, 253a, 255, 263, 278, 280,
281, 284, 285, 286, 294, 301, 302, 303, 314, 315, 316, 317, 318, 319, 320, 321, 322, 324, 325,
328, 329, 330, 331, 332, 333, 343 and 541 on the land plans;
“Shared Area 3” means the land comprising plots 332, 343, 345 and 347 on the land plans;
“Shared Area 4” means the land comprising plots 384, 397, 395, 401 and 405 on the land plans;
“Shared Area 5” means the land comprising plots 417, 418, 427, 432, 436 and 439 on the land
plans;
“Shared Area 6” means the land comprising plots 540a and 540d on the land plans;
“Shared Area Plan” means the plan which is certified as the Net Zero Teesside Anglo American
Shared Area Plan by the Secretary of State under article 45 (certification of plans etc.) for the
purposes of this Order;
“Specified Works” means so much of the authorised development as is within the Shared Area;
“STDC Agreement” means a Deed of Licence and Option entered into between South Tees
Development Corporation, York Potash Processing and Ports Limited and Sirius Minerals PLC
dated 9 January 2019;
“Woodsmith Project” means the construction, operation, or maintenance of development
authorised by the York Potash Order or by any planning permission or development consent
order issued whether before or after the date of this Agreement as part of the Woodsmith Project
such development comprising—
(a) an underground mine at Sneatonthorpe for the mining of polyhalite;
(b) a Mineral Transport System being a tunnel from the mine to Teesside;
(c) a Material Handling Facility at Wilton International, Teesside; and
(d) Harbour Facilities at Teesside including an overland conveyor between the Material

Handling Facility and the Redcar Bulk Terminal and the harbour authorised by the York
Potash Order and planning permissions; and

“York Potash Order” means the York Potash Harbour Facilities Order 2016.

Consent to works in the shared area

231.—(1)  Where the consent or agreement of Anglo American is required under the provisions of
this Part of this Schedule the undertaker must give at least 21 days written notice to Anglo American
of the request for such consent or agreement and in such notice must specify the works or matter for
which consent or agreement is to be requested and the Plans that will be provided with the request
which must identify—

(a) the land that will or may be affected;
(b) which Works Nos. from the Order any powers sought to be used or works to be carried

out relate to;
(c) which of the entities which make up the undertaker is to carry out the works and the identity

of the contractors carrying out the work on behalf of that entity;
(d) the proposed programme for the power to be used or works to be carried out; and
(e) the named point of contact for the undertaker for discussions in relation to the information

supplied and the consenting process.
(2)  Anglo American must notify the undertaker within 14 days of the receipt of the written notice

under sub-paragraph (1) of—
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(a) any information it reasonably requires to be provided in addition to that proposed to be
supplied by the undertaker under sub-paragraph (1);

(b) any particular circumstances with regard to the construction or operation of the Woodsmith
Project it requires to be taken into account;

(c) the named point of contact for Anglo American for discussions in relation to the
information supplied and the consenting process; and

(d) the specific person who will be responsible for confirming or refusing the consent or
agreement.

(3)  Any request for consent under paragraphs 232(1), 233(1) and 233(2) must be accompanied
by the information referred to in sub-paragraph (1) as amended or expanded in response to sub-
paragraph (2).

(4)  Subject to sub-paragraph (5), where conditions are included in any consent granted by Anglo
American pursuant to this Part of this Schedule, the undertaker must comply with the conditions if
it chooses to implement or rely on the consent, unless the conditions are waived or varied in writing
by Anglo American.

(5)  Wherever in this Part of this Schedule provision is made with respect to the agreement
approval or consent of Anglo American, that approval or consent must be in writing and subject to
such reasonable terms and conditions as Anglo American may require including conditions requiring
protective works to be carried out, but must not be unreasonably refused or delayed and for the
purposes of these provisions it will be deemed to be reasonable for any consent to be refused if it
would—

(a) compromise the safety and operational viability of the Woodsmith Project;
(b) prevent the ability of Anglo American to have uninterrupted access to the Woodsmith

Project;
(c) cause a breach of the obligations under, or conditions attached to, the EA Permit or render

compliance with the obligations under, or conditions attached to, the EA Permit—
(i) more difficult; and/or

(ii) more expensive;
(d) make regulatory compliance more difficult or expensive; and/or
(e) cause a breach of, or prevent compliance with, any obligations to other parties contained

in any Property Documents,
provided that before Anglo American can validly refuse consent for any of the reasons set out in
sub-paragraphs (a) to (e) it must first give the undertaker seven days’ notice of such intention and
consider any representations made in respect of such refusal by the undertaker to Anglo American
within that seven day period.

(6)  The seven day period referred to in the proviso to sub-paragraph (5) must be added to
the period of time within which any request for agreement, approval or consent is required to be
responded to pursuant to the provisions of this Part of this Schedule.

(7)  In the event that—
(a) the undertaker considers that Anglo American has unreasonably withheld its authorisation

or agreement under paragraph 232(1), 233(1), and/or 233(2); or
(b) the undertaker considers that Anglo American has given its authorisation under

paragraph 232(1), 233(1), and/or 233(2) subject to unreasonable conditions,
the undertaker may refer the matter to dispute resolution under paragraph 241.
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(8)  Any notice under sub-paragraph (1) and any request for approval or consent under the
provisions of this Part of this Schedule must be sent to Anglo American by recorded delivery and
addressed to—

(a) the Head of Legal and the Head of Environment Permitting and Sustainable Development
at Anglo American Crop Nutrients Limited at Resolution House, Lake View, Scarborough
YO11 3ZB; and

(b) the Company Secretary, Anglo American Crop Nutrients Limited at the registered office
for the time being of that company.

(9)  In the event that Anglo American does not respond in writing to a request for approval or
consent or agreement within 28 days of its receipt of the postal request then the undertaker may
serve upon Anglo American written notice requiring Anglo American to give their decision within
a further 28 days beginning with the date upon which Anglo American received written notice from
the undertaker and, subject to compliance with sub-paragraph (10), if by the expiry of the further
28 day period Anglo American has failed to notify the undertaker of its decision Anglo American is
deemed to have given its consent, approval or agreement without any terms or conditions.

(10)  Any further notice given by the undertaker under sub-paragraph (9) must include a written
statement that the provisions of sub-paragraph (9) apply to the relevant approval or consent or
agreement.

Co-operation

232. Insofar as the Anglo American Specified Works are or may be undertaken concurrently with
the Specified Works within the Shared Area, the undertaker must—

(a) co-operate with Anglo American with a view to ensuring—
(i) the co-ordination of programming of all activities and the carrying out of works

within the Shared Area; and
(ii) that access for the purposes of the construction and operation of the Woodsmith

Project is maintained for Anglo American and its contractors, employees, contractors
and sub-contractors; and

(b) use reasonable endeavours to avoid any conflict arising from the carrying out of the
Respective Projects.

Regulation of works within the shared area

233.—(1)  The undertaker must not carry out the Specified Works without the prior written
consent of Anglo American obtained pursuant to, and in accordance with, the provisions of
paragraph 230.

(2)  Where under paragraph 230(5) Anglo American requires any protective works to be carried
out either by themselves or by the undertaker (whether of a temporary or permanent nature) such
protective works must be carried out to the reasonable satisfaction of Anglo American.

(3)  Nothing in paragraph 230 or this paragraph 232 precludes the undertaker from submitting at
any time or from time to time, but in no case less than 48 days before commencing the execution
of any Specified Work, new Plans in respect of that Specified Work in substitution of the Plans
previously submitted, and the provisions of this paragraph and paragraph 230 shall apply to the new
Plans.

(4)  Where there has been a reference to an expert in accordance with paragraph 240(b) and the
expert in determining the dispute gives approval for the works concerned, the Specified Works must
be carried out in accordance with that approval and any conditions applied by the decision of the
expert under paragraph 242.
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(5)  The undertaker must give to Anglo American not less than 28 days’ written notice of its
intention to commence the construction of any of the Specified Works and, not more than 14 days
after completion of their construction, must give Anglo American written notice of the completion.

(6)  The undertaker is not required to comply with sub-paragraphs (1) to (5) above in a case of
emergency, (being actions required directly to prevent possible death or injury) but in that case it must
give to Anglo American notice as soon as is reasonably practicable and a plan, section and description
of those works as soon as reasonably practicable subsequently and thereafter must comply with
paragraphs 230 and this paragraph 232 in so far as is reasonably practicable in the circumstances.

(7)  The undertaker must at all reasonable times during construction of the Specified Works allow
Anglo American and its officers, employees, servants, contractors, and agents access to the Specified
Works and all reasonable facilities for inspection of the Specified Works.

(8)  After the purpose of any temporary works has been accomplished, the undertaker must with all
reasonable dispatch, or after a reasonable period of notice in writing from Anglo American requiring
the undertaker to do so, remove the temporary works in, on, under, over, or within the Shared Area.

(9)  If the undertaker fails to remove the temporary works within a reasonable period of receipt
of a notice pursuant to sub-paragraph (8) above, Anglo American may remove the temporary works
and may recover the reasonable costs of doing so from the undertaker.

(10)  The undertaker must not exercise the powers conferred by the Order or undertake the
Specified Works to prevent or interfere with the access by Anglo American to the Anglo American
Specified Works unless first agreed in writing by Anglo American.

(11)  If in consequence of the exercise of the powers conferred by the Order or the carrying
out of the Specified Works the access to any of the Anglo American Specified Works is materially
obstructed, the undertaker must provide such alternative means of access to the Anglo American
Specified Works as will enable Anglo American to construct, maintain or use the Woodsmith Project
no less effectively than was possible before the obstruction.

(12)  To ensure its compliance with this paragraph 232, the undertaker must before carrying out
any of the Specified Works request up-to-date written confirmation from Anglo American of the
location of any part of its then existing or proposed Anglo American Specified Works.

Regulation of powers over the shared area

234.—(1)  The undertaker must not exercise the powers granted under the Order so as to hinder or
prevent the construction, operation or maintenance of the Anglo American Specified Works without
the prior written consent of Anglo American.

(2)  The undertaker must not exercise the powers under any of the articles of the Order specified in
sub-paragraph (3) below over or in respect of the Shared Area otherwise than with the prior written
consent of Anglo American.

(3)  The articles referred to in sub-paragraph (2) above are—
(a) article 10 (power to alter layout etc. of streets);
(b) article 11 (street works);
(c) article 12 (construction and maintenance of new or altered means of access);
(d) article 13 (temporary stopping up of streets, public rights of way and access land);
(e) article 14 (access to works);
(f) article 16 (traffic regulation);
(g) article 17 (discharge of water);
(h) article 18 (felling or lopping of trees and removal of hedgerows);
(i) article 19 (protective work to buildings);
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(j) article 20 (authority to survey and investigate the land);
(k) article 22 (compulsory acquisition of land);
(l) article 23 (power to override easements and other rights);

(m) article 25 (compulsory acquisition of rights etc.);
(n) article 26 (private rights);
(o) article 28 (acquisition of subsoil and airspace only);
(p) article 30 (rights under or over streets);
(q) article 31 (temporary use of land for carrying out the authorised development);
(r) article 32 (temporary use of land for maintaining the authorised development); and
(s) article 33 (statutory undertakers).

(4)  In the event that Anglo American withholds its consent pursuant to sub-paragraph (2) above it
must notify the undertaker in writing of the reasons for withholding such consent and (if applicable)
the time period during which such consent will be withheld.

(5)  Regardless of any provision in the Order or anything shown on the land plans or contained in
the book of reference to the Order, the undertaker must not appropriate or acquire or take permanent
or temporary possession of any land interest held by Anglo American in any plots shown on the land
plans, or appropriate, acquire, extinguish, interfere with or override any easement, other interest or
right in such land.

Constructability Principles

235.—(1)  The undertaker (unless otherwise agreed, or in an emergency relating to potential death
or serious injury, or where it would render the Specified Works, NZT Apparatus, Anglo American
Specified Works or Anglo American Apparatus unsafe, or put the undertaker in breach of its statutory
duties) must—

(a) in respect of all Shared Areas—
(i) carry out the works in such a way that will not prevent or interfere with the

continued construction of the Anglo American Specified Works, or the maintenance
or operation of the Anglo American Apparatus unless the action leading to such
prevention or interference has the prior written consent of Anglo American;

(ii) ensure that works carried out to, or placing of NZT Apparatus beneath, roads along
which construction or maintenance access is required by Anglo American in respect
of any Anglo American Apparatus (including the overland conveyor) will be of
adequate specification to bear the loads;

(iii) prior to the undertaker carrying out any of the Specified Works in any part of any
Shared Area, the undertaker must in respect of the Specified Work concerned—

(aa) submit a construction programme and a construction traffic and access
management plan in respect of that area to Anglo American and obtain
agreement thereof from Anglo American (noting that a single construction
traffic and access management plan may be completed for one or more parts
of each Shared Area or more than one Shared Area and may be subject to
review if agreed between the Parties) and without prejudice to the generality
of sub-paragraph (i) the plans must include such measures and construction
practices or processes as are necessary to satisfactorily address the relevant
issues in relation to construction traffic and access management during
construction that are set out in this paragraph 234;
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(bb) where applicable, confirm to Anglo American in writing the identity of the
client for the purposes of the relevant Construction Design and Management
Regulations applicable from time to time; and

(cc) obtain the agreement of Anglo American to the location of any temporary
laydown areas where such areas are not those referred to in Table 5-2 of the
environmental statement;

(iv) update the monthly construction programme approved under sub-paragraph (iii)(aa)
monthly and supply a copy of the updated programme to Anglo American every
month;

(v) at all times construct the Specified Works in compliance with the relevant approved
construction programme and construction traffic and access management plan;

(vi) notify Anglo American of any incidences which occur as a result of, or in connection
with, the Specified Works which are required to be reported under the relevant
Reporting of Injuries Diseases and Dangerous Occurrences Regulations applicable
from time to time within 24 hours of the duty to report arising;

(vii) provide comprehensive, as built, drawings of the Specified Works (including, for the
avoidance of doubt, buried pipelines) within three months of the completion of each
of the Specified Works;

(viii) following the completion of each of the Specified Works unless otherwise agreed in
writing by Anglo American fully reinstate the affected area (with the exception only
of the retention of the permanent elements of the Specified Works) and remove all
waste/surplus materials; and

(ix) obtain the prior written consent of Anglo American for the use of any re-cycled
aggregate material within the Shared Area;

(b) in respect of Shared Area 1, construct the Specified Works in such a way that—
(i) construction activities do not interfere with the ability of Anglo American to

construct and operate the shiploader within Shared Area 1;
(ii) construction access is maintained for Anglo American to undertake the construction

of its ship loader, associated equipment and quay and is safeguarded;
(iii) the use by Anglo American of a laydown facility within Shared Area 1 in connection

with its construction activities is appropriately protected; and
(iv) no works are carried out in that part of Shared Area 1 which is the subject of the

AA Easements;
(c) in respect of Shared Area 2, construct the Specified Works in such a way that—

(i) the construction access required by Anglo American along Shared Area 2 for the
construction of the quay authorised by the York Potash Order is safeguarded at all
times;

(ii) access for Anglo American and third parties to, and along, the pipeline corridor
within Shared Area 2 is safeguarded at all times;

(iii) Anglo American has unhindered access to manage the discharge facility within the
NWL Facility and to empty their leachate chambers at all times so as to be able to
comply with its obligations under the EA Permit;

(iv) access via the area colloquially known as the Eston Triangle is safeguarded; and
(v) the construction, operation and maintenance of any overland conveyor to be located

within Shared Area 2 is not impaired;
(d) in respect of Shared Area 3, construct the Specified Works in such a way that—
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(i) Anglo American is able to access the gas monitoring facility within the NWL Facility
at all times so as to be able to comply with its obligations under the EA Permit;

(ii) the operation and maintenance of boreholes BH0627 and BH0628 is not interfered
with; and

(iii) the construction, operation and maintenance of any overland conveyor to be located
within Shared Area 3 is not impaired;

(e) in respect of Shared Area 4, construct the Specified Works in such a way that—
(i) use by Anglo American of laydown areas within Shared Area 4 in connection with

construction activities for the Woodsmith Project is appropriately protected;
(ii) access to the rail crossing point within or adjacent to Shared Area 4 for Anglo

American is safeguarded;
(iii) the operation and maintenance of borehole BH622 is not interfered with; and
(iv) the construction, operation and maintenance of any overland conveyor to be located

within Shared Area 4 is not impaired; and
(f) in respect of Shared Area 5, construct the Specified Works in such a way that the

construction, operation and maintenance of any overland conveyor to be located within
Shared Area 5 is not impaired.

(2)  The undertaker must not do anything within Shared Areas 2,3, 4 and 5 which will constrain the
ability of Anglo American to construct and operate an overland conveyor along the route which is the
subject of the STDC Agreement or do anything which will compromise the construction, operational
efficiency or maintenance of that conveyor or make the construction, operation or maintenance of it
materially more expensive (unless such difference in cost (including any difference attributable to
delay) is agreed to be provided by the undertaker).

(3)  Any spoil from the Anglo American Specified Works or the Specified Works (including
contaminated material) must be dealt with in accordance with a spoil management plan to be agreed
between the Parties in advance of the work by either Party generating such spoil beginning.

(4)  In considering a request for any consent under the provisions of this Part of this Schedule,
Anglo American must not—

(a) request an additional construction traffic and access management plan or a spoil
management plan if such a plan has already been approved pursuant to sub-paragraph (1)
(a)(iii)(aa) (as relevant in respect of a traffic and access management plan) or agreed
pursuant to sub-paragraph (3) (in respect of a spoil management plan); and

(b) refuse consent for reasons which conflict with the contents of documents approved by
Anglo American pursuant to the provisions of this paragraph and paragraph 235.

Interface Design Process

236.—(1)  Prior to the seeking of any consent under this Part of this Schedule, the undertaker
must, unless Anglo American has brought forward works in that part of the Shared Area before the
undertaker, participate in a design and constructability review for that part of the Shared Area which
shall, at a minimum (unless otherwise agreed), include the following matters—

(a) a Front End Engineering Design (FEED) level indicative construction work-pack;
(b) a hazard and operability study;
(c) a construction hazard study; and
(d) in respect of any part of the Shared Area which is to accommodate the overland conveyor,

information to demonstrate that the relevant Specified Works account for the interface
with any overland conveyor located in that part of the Shared Area.
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(2)  Unless otherwise agreed, the undertaker must submit the outcome of the design and
constructability review referred to in sub-paragraph (1) to Anglo American for approval prior to the
seeking of any consent under this Part of this Schedule.

(3)  The undertaker must at all times design and construct the Specified Works in compliance
with the relevant approved design and constructability review pursuant to sub-paragraph (2).

(4)  The undertaker may undertake a single design and constructability review process for one or
more parts of the Shared Area and any approved design and constructability review may be amended
if agreed by Anglo American.

(5)  In considering any request for consent or approval under this Part of this Schedule, Anglo
American must not refuse consent for details that are consistent with those approved under sub-
paragraph (2) unless Anglo American reasonably believes that the relevant agreed design and
constructability review is materially out of date or is inapplicable due to a change in either the
authorised development or the Woodsmith Project.

Design Principles

237. The Specified Works must be designed in such a way (unless otherwise agreed by Anglo
American)—

(a) that the location and design of the Specified Works do not interfere with the operation and
maintenance of boreholes BH0622, BH0627, BH0628; and

(b) so as not to conflict with the ability of Anglo American to construct the southern tower for
the overland conveyor in the location authorised by the York Potash Order or the conveyor
towers in the alternative locations within Shared Area 4.

Maintenance and Operational Principles

238. The Specified Works must be maintained and operated in such a way that (unless otherwise
agreed, in an emergency, or where it would render the Specified Works, Anglo American Specified
Works or Anglo American Apparatus unsafe, or put the undertaker in breach of its statutory duties)—

(a) in Shared Area 2: Anglo American has unhindered access to manage the discharge facility
within the NWL Facility and to empty their leachate chambers so as to be able to comply
with its obligations under the EA Permit;

(b) in Shared Area 3: Anglo American (along with NWL) has unhindered access to monitor
the gas monitoring facility located within the NWL Facility so as to be able to comply
with its obligations under the EA Permit; and

(c) in Shared Areas 2, 3, 4 and 5: the operation of any overland conveyor located within those
Shared Areas is not impaired.

Miscellaneous provisions

239.—(1)  The undertaker and Anglo American must each act in good faith and use reasonable
endeavours to co-operate with, and provide assistance to, each other as may be required to give effect
to the provisions of this Part of this Schedule.

(2)  The undertaker must pay to Anglo American the reasonable expenses incurred by Anglo
American in connection with the consenting processes under this Part of this Schedule, including
the approval of plans, inspection of any Specified Works or the alteration or protection of the Anglo
American Specified Works.
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Indemnity

240.—(1)  Subject to sub-paragraphs (2) and (3), if by reason, or in consequence, of the
construction, maintenance or operation of any Specified Works, or failure thereof, any damage is
caused to any Anglo American Apparatus used in connection with the Anglo American Specified
Works or damage is caused to any part of the Anglo American Specified Works or there is any
interruption in any service provided, or the operations of Anglo American, or in the supply of any
goods, by Anglo American, or Anglo American becomes liable to pay any amount to any third party
as a consequence of the Specified Works, the undertaker must—

(a) bear and pay the costs reasonably incurred by Anglo American in making good such
damage or restoring the service, operations or supply; and

(b) compensate Anglo American for any other expenses, loss, demands, proceedings,
damages, claims, penalty or costs incurred by or recovered from Anglo American, by
reason or in consequence of any such damage or interruption or Anglo American becoming
liable to any third party as aforesaid.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of Anglo
American, its officers, employees, servants, contractors or agents.

(3)  Anglo American must give the undertaker reasonable notice of any such claim or demand
and no settlement or compromise is to be made without the consent of the undertaker which, if it
withholds such consent, has the sole conduct of any settlement or compromise or of any proceedings
necessary to resist the claim or demand.

(4)  If the undertaker becomes responsible for a claim or demand pursuant to sub-paragraph (3)
it must—

(a) keep Anglo American fully informed of the developments and material elements of the
proceedings;

(b) take account of the views of Anglo American before taking any action in relation to the
claim;

(c) not bring the name of the Anglo American on any related company into disrepute and act
in an appropriate and professional manner when disputing any claim; and

(d) not pay or settle such claims without the prior written consent of Anglo American such
consent not to be unreasonably withheld or delayed.

(5)  Anglo American must use its reasonable endeavours to mitigate any claim or losses in
whole or in part and to minimise any costs, expenses, loss, demands, and penalties to which the
indemnity under this paragraph applies. If requested to do so by the undertaker, Anglo American
must provide an explanation of how the claim has been minimised or details to substantiate any cost
or compensation claimed pursuant to sub-paragraph (1).

(6)  The undertaker shall not be liable under this paragraph in respect of any claim capable of being
mitigated or minimised to the extent that Anglo American has not used its reasonable endeavours to
mitigate and/or minimise that claim in accordance with sub-paragraph (5).

(7)  The fact that any work or thing has been executed or done with the consent of Anglo American
and in accordance with any conditions or restrictions prescribed by Anglo American or in accordance
with any plans approved by Anglo American or to its satisfaction or in accordance with any directions
or award of any expert appointed pursuant to paragraph 241 does not relieve the undertaker from
any liability under this paragraph.

Dispute Resolution

241. Article 47 (arbitration) does not apply to the provisions of this Part of this Schedule.
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242. Any difference in relation to the provisions in this Part of this Schedule must be referred to—
(a) a meeting of the Managing Director of Net Zero Teesside Power Limited and/or the

Managing Director of Net Zero North Sea Storage Limited, whichever is the relevant
party and the Chief Executive Officer of Anglo American Crop Nutrients Limited to seek
agreement on the matter in dispute within 21 days from the date of a dispute first being
notified in writing by one Party to the other; and

(b) in the absence of the difference being settled within that period, to be settled by a single
independent and suitable person who holds appropriate professional qualifications and is
a member of a professional body relevant to the matter in dispute acting as an expert, such
person to be agreed by the undertaker and Anglo American or, in the absence of agreement
identified by the President of the Institute of Civil Engineers, who must be sought to be
appointed within 28 days of the notification of the dispute.

243. The fees of the expert appointed pursuant to paragraph 241(b) are to be payable by the
Parties in such proportions as the expert may determine or, in the absence of such determination,
equally as between the Parties.

244. Where appointed pursuant to paragraph 241(b), the expert must—
(a) invite the Parties to make submissions to the expert in writing and copied to the other party

to be received by the expert within 21 days of the expert’s appointment;
(b) allow each Party an opportunity to comment on the submissions made by the other

provided they are received within 21 days of the receipt of the submissions referred to in
sub-paragraph (a);

(c) issue a decision within 42 days of receipt of the submissions submitted pursuant to sub-
paragraph (a); and

(d) give reasons for the decision.

245. The expert must consider where relevant—
(a) the development outcomes sought by the undertaker and Anglo American;
(b) the ability of the undertaker and Anglo American to achieve the outcomes referred to sub-

paragraph (a) in a timely and cost-effective manner;
(c) any increased costs on any Party as a result of the matter in dispute;
(d) whether under this Order or the York Potash Order, the undertaker’s or Anglo American’s

outcomes could be achieved in any alternative manner without the Specified Works being
materially compromised in terms of increased cost or increased length of programme; and

(e) any other important and relevant considerations.

246. Any determination by the expert is final and binding which the Parties must comply with
and is enforceable by the Parties by injunction except in the case of manifest error in which case the
difference that has been subject to expert determination may be referred to and settled by a single
arbitrator to be agreed between the parties or, failing agreement, to be appointed on the application
of either Party (after giving notice in writing to the other) by the President of the Institution of Civil
Engineers.
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PART 19
FOR THE PROTECTION OF SUEZ

RECYCLING AND RECOVERY UK LIMITED
247. For the protection of Suez, the following provisions have effect, unless otherwise agreed in

writing between the undertaker and Suez.

248. In this Part of this Schedule—
“the respective authorised developments” means the authorised development and the Suez
energy from waste facility respectively;
“Suez” means Suez Recycling and Recovery UK Limited (company number 02291198) whose
registered address is Suez House, Grenfell Road, Maidenhead, Berkshire SL6 1ES and any
successor in title;
“the Suez energy from waste facility” the proposed energy from waste facility authorised
by planning permission ref 14/1454/EIA granted by Stockton-on-Tee Borough Council to be
situated on the Suez site;
“Suez site” means the land within the Order limits owned by Suez; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 249.

Consent under this Part

249. Paragraphs 249 to 252 of this Part only apply where prior to the undertaker commencing
any part of Work Number 6 Suez has either begun or completed construction of the Suez energy
from waste facility anywhere within the Order limits.

250. Before commencing any part of the authorised development which would have an effect on
the operation or maintenance of the Suez energy from waste facility or access to it, the undertaker
must submit to Suez the works details for the proposed works and such further particulars as Suez
may, within 28 days from the day on which the works details are submitted under this paragraph,
reasonably require.

251. No works comprising any part of the authorised development which would have an effect
on the operation or maintenance of the Suez energy from waste facility or access to it are to be
commenced until the works details in respect of those works submitted under paragraph 249 have
been approved by Suez.

252. Any approval of Suez required under paragraph 250 must not be unreasonably withheld or
delayed but may be given subject to such reasonable requirements as Suez may require to be made
to ensure that the respective authorised developments can co-exist within the Suez site.

253.—(1)  The authorised development must be carried out in accordance with the works details
approved under paragraph 250 and any requirements imposed on the approval under paragraph 251.

(2)  Where there has been a reference to an arbitrator in accordance with paragraph 255 and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 255.
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Co-operation

254.—(1)  This paragraph applies insofar as—
(a) the construction of the Suez energy from waste facility and the authorised development

may be undertaken within the Order limits concurrently; or
(b) the construction of one of the respective authorised developments would have an effect on

the operation or maintenance of the other respective authorised development or access to it.
(2)  Where this paragraph applies the undertaker and Suez must—

(a) co-operate with each other with a view to ensuring—
(i) the co-ordination of construction programming and the carrying out of the respective

authorised developments;
(ii) that access for the purposes of constructing the respective authorised developments

is maintained for the undertaker, Suez and their respective employees, contractors
and sub-contractors; and

(iii) that operation, maintenance and access to the respective authorised developments is
maintained for the undertaker and Suez; and

(b) use reasonable endeavours to avoid any conflict arising from the carrying out of the
respective authorised developments.

Indemnity

255.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 249, any damage is caused to the Suez
site, or there is any interruption in any service provided, or in the supply of any goods, by Suez,
the undertaker must—

(a) bear and pay the cost reasonably incurred by Suez in making good such damage or
restoring the supply; and

(b) make reasonable compensation to Suez for any other expenses, loss, damages, penalty or
costs incurred by Suez, by reason or in consequence of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to—
(a) any damage or interruption to the extent that it is attributable to the act, neglect or default

of Suez, its officers, employees, servants, contractors or agents; or
(b) any indirect or consequential loss or loss of profits by Suez.

(3)  Suez must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker which, if it withholds
such consent, has the sole conduct of any settlement or compromise or of any proceedings necessary
to resist the claim or demand.

(4)  Suez must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 254
applies. If requested to do so by the undertaker, Suez must provide an explanation of how the claim
has been minimised or details to substantiate any cost or compensation claimed pursuant to sub-
paragraph (1). The undertaker shall only be liable under this paragraph 254 for claims reasonably
incurred by Suez.

Arbitration

256. Any difference or dispute arising between the undertaker and Suez under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and Suez, be referred to
and settled by arbitration in accordance with article 47 (arbitration).
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PART 20
FOR THE PROTECTION OF SOUTH TEES DEVELOPMENT CORPORATION
257. For the protection of South Tees Development Corporation, Teesworks Limited and South

Tees Developments Limited, the following provisions have effect, unless otherwise agreed in
writing between the undertaker and South Tees Development Corporation, South Tees Developments
Limited and Teesworks Limited.

258.—(1)  In this Part of this Schedule—
“AIL access route land” means plots 290, 291 and 299, so far as required in relation to Work
No. 10;
“AIL access route works” means Work No. 10 within the AIL access route land;
“diversion condition” means that in relation to the relevant diversion work—
(a) in relation to a proposed work which is required for the construction of the authorised

development, that it in the reasonable opinion of the undertaker enables the authorised
development to be constructed and commissioned;

(b) in relation to a proposed work which is required for the maintenance or operation of
the authorised development, that it in the reasonable opinion of the undertaker enables
the authorised development to be constructed (where relevant), maintained, operated and
(where relevant) decommissioned;

(c) its cost is reasonable having regard to the nature and scale of the relevant proposed work;
(d) planning permission is not required, or has been granted, or in the reasonable opinion of

the undertaker can be obtained in accordance with the undertaker’s programme for the
construction of the authorised development;

(e) such other consents, licences or authorisations as are required for the diversion work
have been obtained, or in the reasonable opinion of the undertaker can be obtained
in accordance with the undertaker’s programme for the construction of the authorised
development;

(f) the Teesworks entity can grant adequate interest in land or a licence to the undertaker
to use, maintain and operate the diversion work for its intended purpose as part of the
authorised development and if relevant to carry out the diversion work;

(g) the diversion work—
(i) is already constructed and available for use by the undertaker; or
(ii) where a diversion work is to be carried out, whether by the Teesworks entity or the

undertaker, it can be carried out and completed in accordance with the undertakers’
programme for the construction of the authorised development;

(h) in relation only to the AIL access route work that the diversion work complies with the
red main criteria;

(i) in relation only to the parking diversion works that—
(i) from 1 July 2023 to 30 September 2023, 60 parking spaces within the STDC area

(but no more than 1.5km from Work No. 1) would be available to the undertaker
for the parking of private cars;

(ii) from 1 October to 31 December 2023, 150 parking spaces within the STDC area
(but no more than 1.5km from Work No. 1) would be available to the undertaker
for the parking of private cars;

(iii) by 1 January 2024, at least 300 car parking spaces within the STDC area would be
available for use by the undertaker for the parking of private cars;
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(iv) and that the number of car parking spaces specified would be available for use by
the undertaker at all times during the periods specified, and that the surface of any
land designated for use as a car parking space is suitable for such use, and that the
undertaker will be able to operate a bus service that provides for the transport of
personnel from the car parking spaces to construction areas during the construction
of the authorised development;

and that in the reasonable opinion of the undertaker the car parking spaces would be
available for use by the undertaker at all times during the periods specified, and that the land
demonstrated for use as car parking spaces is suitable for such use, and that the undertaker
will be able to operate a bus service that provides for the transport of personnel from the car
parking spaces to construction areas during the construction of the authorised development;
“diversion notice” means a notice from the Teesworks entity to the undertaker under paragraph
270;
“diversion work” means works, development or use of land;
“diversion works agreement” means an agreement between the Teesworks entity and the
undertaker in relation to a diversion work which provides—
(a) adequate interest in land to allow the undertaker to use and where relevant maintain and

operate the diversion work for its intended purpose as part of or in connection with the
authorised development; and

(b) where relevant, that the undertaker can carry out the diversion work or that the
Teesworks entity must carry out the diversion work, in either case in accordance with
the undertakers’ programme for the construction of the authorised development;

“identified power” means a power conferred by the following in relation to a proposed work—
(a) article 22 (compulsory acquisition of land);
(b) article 23 (power to override easements and other rights);
(c) article 25 (compulsory acquisition of rights etc.);
(d) article 26 (private rights);
(e) article 28 (acquisition of subsoil and airspace only);
(f) article 31 (temporary use of land for carrying out the authorised development);
(g) article 32 (temporary use of land for maintaining the authorised development); and
(h) article 33 (statutory undertakers),
or the powers conferred by section 11(3) (powers of entry) of the 1965 Act or any powers
conferred by section 4 (execution of declaration) of the 1981 Act as applied by this Order;
“information notice” means a notice issued by the undertaker under paragraph 272(c) that
additional information is reasonably required before it can decide whether to agree to a
diversion work;
“parking land” means part of each of plots 289, 292, 293, 298 and 300 being the area shown
hatched green on the parking plan, so far as required in relation to Work No. 9A;
“parking plan” means the plan which is certified as the parking plan by the Secretary of State
under article 45 (certification of plans etc.) for the purposes of this Order;
“parking works” means use of the parking land within part of Work No. 9A for parking;
“the PCC site access plan” means the plan which is certified as the PCC site access plan by
the Secretary of State under article 45 for the purposes of this Order;
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“the PCC site access route land” means parts of plots 425, 459, 485 and 488, and plots 425a,
458, 458a, 467, 470, 473, 493, 496, 500, 502, 504, 505 and 508, being the area shown hatched
green on the PCC site access plan so far as required in relation to Work No. 10;
“the PCC site access route works” means Work No. 10 within the PCC site access route land;
“proposed land” means one of the AIL access route land, the parking land, the PCC site access
route land or the water connection land;
“proposed work” means one of the AIL access route works, the parking works, the PCC site
access route works or the water connection works;
“proposed work programme” means a programme for the construction and use of a proposed
work;
“the respective authorised developments” means the authorised development and the
Teesworks development respectively;
“red main criteria” means that—
(a) the diversion work must be along a route must connect to plot 223 at the same location

as the existing road;
(b) the diversion work must connect into the construction areas required for the construction

of the authorised development at a location required by the undertaker acting reasonably;
(c) the diversion work must accommodate cargo of 20 metre width by 20 metre height by 80

metre length, with an axle width of 10 metres, and with 5 metres of overhang each side;
(d) the diversion work must allow a minimum internal turning radius of 24 metres and a

maximum outer turning radius of 53 metres;
(e) the longitudinal slope of the diversion work must not exceed 5%;
(f) the transverse slope of the diversion work must not exceed 1.5%; and
(g) the diversion work must have a minimum ground bearing capacity of 100 kN/m2 and

sufficient protection provided if it crosses underground facilities;
“South Tees Developments Limited” means South Tees Developments Limited (Company
number 11747311) whose registered office is at Teesside Airport Business Suite, Teesside
International Airport, Darlington, United Kingdom, DL2 1NJ;
“STDC” means South Tees Development Corporation;
“STDC area” means the administrative area of STDC;
“the Teesworks development” means development authorised by any planning permission or
development consent order granted in relation to the Teesworks site (or generally by permitted
development rights), or prospective development planned in relation to the Teesworks site;
“Teesworks Limited” means Teesworks Limited (Company number 12351851) whose
registered office is at Venture House, Aykley Heads, Durham, England, DH1 5TS;
“Teesworks entity” means subject to paragraph 286 Teesworks Limited, STDC and South Tees
Developments Limited and any successor in title to the freehold interest in the Teesworks site;
“the Teesworks site” means any land within the Order limits owned by STDC, Teesworks
Limited and South Tees Developments Limited;
“water connection land” means part of plots 473, and plots 409a, 425a, 458, 461, 463, 467,
470, 472, 498, 509, 512, 515, 516, 518, 519, 521, 522, 524, 525, 531, 532, 533, 534, 535,
536, 537, 538, being the area shown hatched green on the water connection plan, and so far
as required in relation to Work No. 4;
“water connection plan” means the plan which is certified as the water connection plan by the
Secretary of State under article 45 for the purposes of this Order;
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“water connection works” means Work No. 4 within the water connection land;
“works details” means—
(a) plans and sections;
(b) details of the proposed design;
(c) details of the proposed method of working;
(d) details of the programme and timing of execution of the works;
(e) details of vehicle access routes for construction and operational traffic;
(f) details of the location within the Teesworks site of a corridor situated within the limits

shown on the works plans for numbered works 2A, 3, 4A, 5, 6, 8 and 10 within which
the corresponding works are proposed to be carried out;

(g) details of the location within the Teesworks site of a corridor situated within the limits
shown on the works plans for numbered works 2A, 3, 4A, 5, 6, 8 and 10 within which
the permanent corresponding works will be placed; and

(h) any further particulars provided in response to a request under paragraph 258; and
“works notice” means a notice setting out details of a proposed work (sufficient to allow
consideration of a potential diversion work and including a programme) and the exercise of an
identified power in respect of any part of the proposed land.

(2)  For the purposes of this Part of this Schedule, a diversion work or associated interest in land
is capable of meeting the diversion condition notwithstanding that—

(a) it is longer in distance than the relevant proposed work it is replacing; or
(b) in the case of vehicular or staff access, it increases the time taken to travel to the authorised

development compared to the relevant proposed work it is replacing,
provided that a diversion work or associated interest in land may not be considered to be adequate
where in the reasonable opinion of the undertaker an increase in distance or time (whichever is
relevant) would—

(a) incur unreasonable cost, having regard to both the nature and scale of the relevant proposed
work, and the nature and scale of the impact on the Teesworks Development; or

(b) have a material adverse impact on the timetable for the delivery of the authorised
development in accordance with the undertaker’s construction programme.

Consent for works

259. Before commencing the construction of any part of the authorised development including
any permitted preliminary works within the Teesworks site, the undertaker must first submit to the
Teesworks entity for its approval the works details for the work and such further particulars as the
Teesworks entity may, within 30 days from the day on which the works details are submitted under
this paragraph, reasonably require.

260. No works comprising any part of the authorised development including any permitted
preliminary works within the Teesworks site are to be commenced until the works details in respect
of those works submitted under paragraph 258 have been approved by the Teesworks entity.

261. Any approval of the Teesworks entity required under paragraph 58 must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as the Teesworks
entity may require to be made to ensure that the respective authorised developments can co-exist
within the Teesworks site.

262. The authorised development must be carried out in accordance with the works details
approved under paragraph 258 and any requirements imposed on the approval under paragraph
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260 or where there has been a reference to an arbitrator in accordance with paragraph 285 and the
arbitrator gives approval for the works details, the authorised development must be carried out in
accordance with the approval and conditions contained in the decision of the arbitrator.

263. The undertaker must not exercise the powers under Article 14 or any other provision of this
Order to create a means of access between the Tees Dock Road and plots 274 and 279 as shown
on the land plans.

Co-operation

264. The Teesworks entity must provide the undertaker with information the undertaker
reasonably requests in relation to the Teesworks development and which the undertaker reasonably
needs (and which is reasonably available for disclosure by the Teesworks entity) in order to
understand the interactions between the respective authorised developments or to design, build and
operate the authorised development.

265. The undertaker must provide the Teesworks entity with information the Teesworks entity
reasonably requests in relation to the authorised development and which the Teesworks entity
reasonably needs (and which is reasonably available for disclosure by the undertaker) in order to
understand the interactions between the respective authorised developments or to design, build and
operate the Teesworks development.

266.—(1)  This paragraph applies insofar as—
(a) the construction of the authorised development may be undertaken on the Teesworks

site concurrently with demolition or site preparation works undertaken by the Teesworks
entity;

(b) the construction of the respective authorised developments may be undertaken on the
Teesworks site concurrently; or

(c) the construction of one of the respective authorised developments would have an effect on
the operation or maintenance of the other respective authorised development or access to it.

(2)  Where this paragraph applies the undertaker and the Teesworks entity must—
(a) co-operate with each other with a view to ensuring—

(i) the co-ordination of construction programming and the carrying out of the respective
authorised developments;

(ii) that access for the purposes of constructing the respective authorised developments is
maintained for the undertaker, the Teesworks entity and their respective employees,
contractors and sub-contractors; and

(iii) that operation, maintenance and access to the respective authorised developments is
maintained for the undertaker and the Teesworks entity; and

(b) use reasonable endeavours to avoid any conflict arising from the carrying out of the
respective authorised developments.

Expenses

267.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay to the
Teesworks entity the reasonable costs and expenses incurred by them in, or in connection with—

(a) the authorisation of works details in accordance with paragraphs 258 to 261;
(b) the process in relation to proposed works and diversion works set out in paragraphs 268

to 280(2);
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(c) where the relevant diversion work is provided by the Teesworks entity and solely for the
use of the undertaker in connection with the authorised development, the construction of
a diversion work provided instead of the relevant proposed work; and

(d) where the relevant diversion work is provided for the use of the undertaker in connection
with the authorised development and for use in connection with or as part of the wider
Teesworks site, a proportion of the cost of construction of a diversion work provided
instead of the PCC site access route works or the water connection works, such proportion
to be agreed between the undertaker and the Teesworks entity acting reasonably or to be
determined by arbitration pursuant to paragraph 285.

(2)  Prior to incurring any expenses associated with the activities outlined in paragraph 266, the
Teesworks entity must give prior written notice to the undertaker of the activity or activities to be
undertaken and an estimate of the costs to be incurred.

(3)  The expenses associated with the activities outlined in paragraph 266 so far as they relate to
the procurement of diversion work instead of the AIL access route works or the parking works will
be incurred by the entity that serves the relevant diversion notice.

Indemnity

268.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 258 and approved under paragraph 259, or
any diversion works, any damage is caused to the Teesworks site, or there is any interruption in any
service provided, or in the supply of any goods, by the Teesworks entity, the undertaker must—

(a) bear and pay the cost reasonably incurred by the Teesworks entity in making good such
damage or restoring the supply; and

(b) make reasonable compensation to the Teesworks entity for any other expenses, loss,
damages, penalty or costs incurred by the Teesworks entity, by reason or in consequence
of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of the
Teesworks entity, its officers, employees, servants, contractors or agents.

(3)  The Teesworks entity must give the undertaker reasonable notice of any such claim or demand
and no settlement or compromise is to be made without the consent of the undertaker which, if it
withholds such consent, has the sole conduct of any settlement or compromise or of any proceedings
necessary to resist the claim or demand.

(4)  The Teesworks entity must use its reasonable endeavours to mitigate in whole or in part and
to minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this
paragraph 267 applies. If requested to do so by the undertaker, the Teesworks entity must provide an
explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 267
for claims reasonably incurred by the Teesworks entity.

Provision for diversion works

269. The undertaker must—
(a) as soon as reasonably practicable following the grant of the DCO consent, and prior to

commencement of the authorised development—
(i) provide to the Teesworks entity details of its proposed works programme; and

(ii) provide such further particulars relating to the proposed works as the Teesworks
entity may on occasion reasonably request, and must provide the details reasonably
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available to the undertaker that have been requested by the Teesworks entity within
a period of 30 days of a request by the Teesworks entity or such longer period as the
Teesworks entity and the undertaker may agree; and

(b) prior to exercising an identified power in respect of any part of the proposed land issue a
works notice to the Teesworks entity for that part.

270. If the undertaker intends to change the timing of the proposed work as set out in a proposed
works programme issued to the Teesworks entity or the timing of the proposed works set out in a
work notice the undertaker must notify the Teesworks entity as soon as reasonably practicable and
where the undertaker decides to change timing which was specified in a work notice it must issue
a revised work notice to the Teesworks entity.

271. The Teesworks entity may issue a notice (a “diversion notice”) to the undertaker at any time
prior to 30 days after the later of—

(a) the date of issue of the work notice under paragraph 268(b); or
(b) the date of issue of the most recent work notice under paragraph 269,

unless the Teesworks entity and the undertaker, acting reasonably, agree such longer period prior to
the expiry of the relevant 30 day period.

272. A diversion notice must set out—
(a) the diversion work proposed; and
(b) how the diversion work proposed satisfies so far as relevant each part of the diversion

condition.

273. If a diversion notice is issued to the undertaker before the expiry of the period under
paragraph 270, the undertaker must notify the Teesworks entity no later than 30 days after the date
of receipt of the diversion notice confirming whether the undertaker—

(a) agrees to diversion work;
(b) does not agree to the diversion work; or
(c) requires additional information to consider whether it agrees to the diversion work (an

“information notice”).

274. In making the decision under paragraph 272 the undertaker must act reasonably and may
only issue a notice stating that it does not agree to the diversion work where it considers that the
diversion condition is not satisfied.

275. Where the undertaker gives an information notice to the Teesworks entity, that notice must
set out what additional information is required by the undertaker to decide whether or not it agrees
to the diversion notice.

276. Where the undertaker notifies the Teesworks entity under paragraph 272(b) that it does not
agree to a diversion work, that notice must set out the reasons why the undertaker does not agree
that the diversion work satisfies the diversion condition along with an indication of what would be
required to make it satisfy the diversion condition.

277. If the undertaker issues an information notice to the Teesworks entity, the Teesworks entity
may submit further information to the undertaker within 30 days of receipt of the information notice.

278. If the Teesworks entity submits further information to the undertaker within 30 days of
receipt of the information notice, the undertaker must consider the further information and paragraph
272 applies again provided that the undertaker is not obliged to consider any further information
that is received by the undertaker—

(a) more than 30 days after the date of the information notice issued by the undertaker under
paragraph 272(c); or
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(b) in any case 150 days from the date of the undertaker’s works notice under paragraph 268(b)
or if relevant 150 days from the date of any revised works notice issued by the undertaker
under paragraph 269.

279. If the undertaker issues notice to the Teesworks entity under paragraph 272(b) confirming
that it does not agree to the diversion notice, the Teesworks entity may submit a further diversion
notice to the undertaker to address the undertaker’s reasons for refusal under paragraph 275, provided
that the undertaker is not obliged to consider any further diversion notice that is received by the
undertaker—

(a) more than 30 days after the date of the notice issued by the undertaker under paragraph
272(b); or

(b) in any case 150 days from the date of the undertaker’s works notice under paragraph 268(b)
or if relevant 150 days from the date of any further works notice issued by the undertaker
under paragraph 269.

280. If the undertaker issues a notice under paragraph 272(a) the Teesworks entity and the
undertaker must use reasonable endeavours to enter into a diversion works agreement within 30 days
of the notice on such terms as may be agreed between them, and where a planning permission is
still to be obtained for the diversion work, the Teesworks entity must use reasonable endeavours to
obtain the planning permission in order that the diversion work can be carried out without delay to
the undertakers’ programme for the construction of the authorised development.

281.—(1)  Subject to sub-paragraphs (2) and (3), if a diversion works agreement is not entered
into within the 30 day period set out in paragraph 279 (or such longer period as may be agreed
between the parties prior to the expiry of that 30 day period) the Teesworks entity or the undertaker
may within 5 days of the end of that period refer the matter to arbitration under paragraph 285.

(2)  If a diversion works agreement is not entered into within the 30 day period set out in paragraph
279 (or such longer period as may be agreed between the parties prior to the expiry of that 30 day
period) because any planning permission required for the diversion work has still not been obtained,
and in the reasonable opinion of the undertaker the planning permission is not likely to be obtained
in order to allow the diversion work to be carried out without material delay to the undertaker’s
programme, the undertaker may issue a notice to the Teesworks entity confirming that it is not
entering into the diversion works agreement.

(3)  A notice issued by the undertaker under sub-paragraph (2) shall have the same effect as a
notice issued by the undertaker under paragraph 278.

282. If a reference is made to arbitration under paragraph 285 the arbitrator must determine
whether the terms of the diversion works agreement can reasonably be in accordance with the
diversion condition and if it can then the arbitrator must determine the terms of the diversion works
agreement and which must be in accordance with the diversion condition.

283. Where the arbitrator determines that the terms of the diversion works agreement can be
in accordance with the diversion condition the Teesworks entity and the undertaker must use best
endeavours to enter into the diversion works agreement on the terms determined by the arbitrator
within 10 days of the arbitrator’s decision.

284. If—
(a) a diversion works agreement is entered into within the 30 day period set out in paragraph

279; or
(b) a reference to arbitration is made in accordance with paragraph 285 and a diversion works

agreement is entered into within the 10 day period in paragraph 282,

the undertaker must not exercise the identified powers in respect of the relevant proposed land.
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285.—(1)  If—
(a) no diversion notice is issued by the Teesworks entity to the undertaker before the expiry

of the period under paragraph 270;
(b) a diversion notice is issued by the Teesworks entity to the undertaker, the undertaker

issues a notice not agreeing to the diversion work under paragraph 272(b), and no further
diversion notice is issued by the Teesworks entity to the undertaker prior to the dates set
out in paragraph 278;

(c) a diversion notice is issued by the Teesworks entity to the undertaker, the undertaker issues
an information notice, and no further information is provided by the Teesworks entity to
the undertaker prior to the dates set out in paragraph 277;

(d) paragraph 279 applies and the Teesworks entity and the undertaker do not enter into a
diversion works agreement within the 30 day period set out in that paragraph and no
reference to arbitration is made prior to the expiry of the period in paragraph 280;

(e) the arbitrator determines under paragraph 285 that the terms of the diversion works
agreement cannot reasonably be in accordance with the diversion condition; or

(f) paragraph 282 applies and the Teesworks entity has not executed and unconditionally
released for completion a diversion works agreement within the 10 day period set out in
that paragraph,

the undertaker may exercise the identified powers in respect of the relevant proposed land in order
to (as relevant) carry out, use, maintain, operate or decommission the relevant proposed work.

(2)  For the avoidance of doubt, in circumstances where paragraph 284 applies, this does not
obviate the need for the undertaker to comply with paragraphs 258 to 261A in respect of the relevant
proposed work.

Arbitration

286. Any difference or dispute arising between the undertaker and the Teesworks entity under
this Part of this Schedule must, unless otherwise agreed in writing between the undertaker and the
Teesworks entity, be referred to and settled by arbitration in accordance with article 47 (arbitration).

Interpretation

287. Any reference to the Teesworks entity in this Part means the freehold owner of the relevant
part of the Teesworks site.

288. Where a notice or information is provided by the undertaker to any of STDC, South Tees
Developments Limited or Teesworks Limited under this Part, a copy of that notice or information
must also be sent to the other parties.

PART 21
FOR THE PROTECTION OF THE BREAGH PIPELINE OWNERS

289. For the protection of the Breagh Pipeline Owners, the following provisions have effect,
unless otherwise agreed in writing between the undertaker and the Breagh Pipeline Owners.

290. In this Part of this Schedule—
“Breagh Pipeline” means the twenty inch (20”) diameter pipeline and associated three inch
(3”) monoethylene glycol pipeline and fibre-optic cable extending from the field known as
the Breagh field located in UKCS blocks 42/12a and 42/13a to the onshore gas reception
and processing terminal known as the Teesside Gas Processing Plant (located in Seal Sands,

99



Document Generated: 2024-04-11
Status:  This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

Teesside) owned by the Breagh Pipeline Owners and operated by the Breagh Pipeline Operator
used at various times for the passage of natural gas and all ancillary apparatus including such
works and apparatus properly appurtenant to the pipelines as are specified by section 65(2)
(meaning of “pipe-line”) of the Pipe-lines Act 1962;
“Breagh Pipeline Operations” means the operations or property, including the leasehold
interests, rights of access and easements relating to the construction and operation of the Breagh
Pipeline, within the Order limits vested in the Breagh Pipeline Owners and/or the Breagh
Pipeline Operator;
“Breagh Pipeline Operator” means the person, firm or company designated by the Breagh
Pipeline Owners to operate the Breagh Pipeline on their behalf, being, at the date of this Order,
INEOS UK SNS Limited (Company number 01021338) and including any successor or assign
in such capacity;
“Breagh Pipeline Owners” means any company that owns the Breagh Pipeline being, at the date
of this Order, INEOS UK SNS Limited (Company number 01021338) and ONE-DYAS UK
LIMITED (Company number 03531783) whose registered address is Anchor House, 15-19
Britten Street, London SW3 3TY in respect of INEOS UK SNS Limited and 8th Floor 100
Bishopsgate, London EC2N 4AG in respect of ONE-DYAS UK LIMITED, and including any
successors and assignees in such capacity; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 290.

Consent under this Part

291. Before commencing any part of the authorised development which would have an effect on
the operation or maintenance of or access to the Breagh Pipeline or the Breagh Pipeline Operations,
the undertaker must submit to the Breagh Pipeline Owners the works details for the proposed works
and such further particulars as the Breagh Pipeline Owners may, within 28 days from the day on
which the works details are submitted under this paragraph, reasonably require.

292. No works comprising any part of the authorised development which would have an effect on
the operation or maintenance of or access to the Breagh Pipeline or the Breagh Pipeline Operations
are to be commenced until the works details in respect of those works submitted under paragraph
290 have been approved by the Breagh Pipeline Owners.

293.—(1)  Any approval of the Breagh Pipeline Owners required under paragraph 291 must not
be unreasonably withheld or delayed but may be given subject to such reasonable requirements as
the Breagh Pipeline Owners may require to be made for—

(a) the continuing safety and operational viability of the Breagh Pipeline; and
(b) the requirement for the Breagh Pipeline Owners to have—

(i) uninterrupted and unimpeded emergency access with or without vehicles to the
Breagh Pipeline and the Breagh Pipeline Operations at all times; and

(ii) reasonable access with or without vehicles to inspect, repair, replace and maintain
and ensure the continuing safety and operation or viability of the Breagh Pipeline
and the Breagh Pipeline Operations.

(2)  Where the Breagh Pipeline Owners can reasonably demonstrate that the authorised
development will significantly adversely affect the safety of the Breagh Pipeline and the Breagh
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Pipeline Operations they are entitled to withhold their authorisation until the undertaker can
demonstrate to the reasonable satisfaction of the Breagh Pipeline Owners that the authorised
development will not significantly adversely affect the safety of the Breagh Pipeline and the Breagh
Pipeline Operations.

(3)  The authorised development must be carried out in accordance with the works details
approved under paragraph 291 and any requirements imposed on the approval under sub-
paragraph (1).

(4)  Where there has been a reference to an arbitrator in accordance with paragraph 295 and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 295.

Compliance with requirements, etc. applying to the Breagh Pipeline and the Breagh Pipeline
Operations

294. In undertaking any works in relation to the Breagh Pipeline and the Breagh Pipeline
Operations or exercising any rights relating to or affecting the Breagh Pipeline and the Breagh
Pipeline Operations, the undertaker must comply with such conditions, requirements or regulations
relating to health, safety, security and welfare as are operated in relation to access to or activities in
the Breagh Pipeline and the Breagh Pipeline Operations.

Indemnity

295.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 290, any damage is caused to the Breagh
Pipeline and the Breagh Pipeline Operations or there is any interruption in any service provided, or
in the supply of any goods, by the Breagh Pipeline Owners, the undertaker must—

(a) bear and pay the cost reasonably incurred by the Breagh Pipeline Owners in making good
such damage or restoring the supply; and

(b) make reasonable compensation to the Breagh Pipeline Owners for any other expenses,
loss, damages, penalty or costs incurred by the Breagh Pipeline Owners, by reason or in
consequence of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to—
(a) any damage or interruption to the extent that it is attributable to the act, neglect or default

of the Breagh Pipeline Owners, its officers, employees, servants, contractors or agents; or
(b) any indirect or consequential loss or loss of profits by the Breagh Pipeline Owners.

(3)  The Breagh Pipeline Owners must give the undertaker reasonable notice of any such claim
or demand and no settlement or compromise is to be made without the consent of the undertaker
which, if it withholds such consent, has the sole conduct of any settlement or compromise or of any
proceedings necessary to resist the claim or demand.

(4)  The Breagh Pipeline Owners must use their reasonable endeavours to mitigate in whole or in
part and to minimise any costs, expenses, loss, demands, and penalties to which the indemnity under
this paragraph 294 applies. If requested to do so by the undertaker, the Breagh Pipeline Owners must
provide an explanation of how the claim has been minimised or details to substantiate any cost or
compensation claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this
paragraph 294 for claims reasonably incurred by the Breagh Pipeline Owners.
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Arbitration

296. Any difference or dispute arising between the undertaker and the Breagh Pipeline Owners
under this Part of this Schedule must, unless otherwise agreed in writing between the undertaker
and the Breagh Pipeline Owners, be referred to and settled by arbitration in accordance with article
47 (arbitration).

PART 22
FOR THE PROTECTION OF TEESSIDE WINDFARM LIMITED

297. For the protection of Teesside Windfarm, the following provisions have effect, unless
otherwise agreed in writing between the undertaker and Teesside Windfarm.

298. In this Part of this Schedule—
“restricted works” means works below mean high water springs forming part of the authorised
development comprising Work No. 5B (a new water discharge pipeline to the Tees Bay in
connection with Work No. 1) and Work No. 8 (high pressure carbon dioxide export pipeline
corridor);
“restricted works considerations” means the following potential risks to the Teesside Windfarm
operations associated with the restricted works—
(a) risks associated with vessels in close proximity to the Teesside Windfarm turbines;
(b) the risk of any explorations, geoscience activities or construction works including the

drilling of bore holes damaging the Teesside Windfarm cable connection;
(c) impacts associated with changes to the seabed that may impact upon the foundation of

the Teesside Windfarm turbines; and
(d) seismic effects that may impact upon the stability of the Teesside Windfarm turbines;
“Teesside Windfarm” means Teesside Windfarm Limited (Company number 06708759) of
Alexander House, 1 Mandarin Road, Rainton Bridge Business Park, Houghton Le Spring, DH4
5RA and any successor in title or function to the Teesside Windfarm operations;
“the Teesside Windfarm operations” means the operations or property within the Order limits
vested in Teesside Windfarm including the electric line (as defined in Part 1 of the 1989 Act)
crossing the Order limits owned and operated by Teesside Windfarm used at various times for
carrying electricity and all ancillary apparatus including such works and apparatus properly
appurtenant to the electricity line; and
“works details” means—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 298.

Consent under this Part

299. Before commencing any part of the authorised development which would have an effect
on the operation or maintenance of the Teesside Windfarm operations or access to them, or cross
any infrastructure owned or operated by Teesside Windfarm, and before commencing the restricted
works, the undertaker must submit to Teesside Windfarm the works details for the proposed works
and such further particulars as Teesside Windfarm may, within 28 days from the day on which the
works details are submitted under this paragraph, reasonably require.
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300. Particularly in respect of the restricted works, the undertaker must have regard to the
restricted works considerations entered into between the parties when preparing the works details
in accordance with paragraph 298.

301. No works comprising any part of the authorised development which would have an effect
on the operation or maintenance of the Teesside Windfarm operations or access to them, or cross
any infrastructure owned or operated by Teesside Windfarm, or comprising the restricted works, are
to be commenced until the works details in respect of those works submitted under paragraph 298
have been approved by Teesside Windfarm.

302. Any approval of Teesside Windfarm required under paragraph 300 must not be unreasonably
withheld or delayed but may be given subject to such reasonable requirements as Teesside Windfarm
may require to be made for—

(a) the continuing safety, uninterrupted use and operational viability of the Teesside Windfarm
operations; and

(b) the requirement for Teesside Windfarm to have reasonable access with or without vehicles
to inspect, repair, replace and maintain and ensure the continuing safety uninterrupted use
and operation or viability of the Teesside Windfarm operations.

303.—(1)  The authorised development must be carried out in accordance with the works details
approved under paragraph 298 and any requirements imposed on the approval under paragraph 301.

(2)  Where there has been a reference to an arbitrator in accordance with paragraph 304 and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 304.

Indemnity

304.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 298, any damage is caused to the Teesside
Windfarm operations, or there is any interruption in any service provided, or in the supply of any
goods, by Teesside Windfarm, the undertaker must—

(a) bear and pay the cost reasonably incurred by Teesside Windfarm in making good such
damage or restoring the supply; and

(b) make reasonable compensation to Teesside Windfarm for any other expenses, loss,
damages, penalty or costs incurred by Teesside Windfarm, by reason or in consequence
of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of Teesside
Windfarm, its officers, employees, servants, contractors or agents.

(3)  Teesside Windfarm must give the undertaker reasonable notice of any such claim or demand
and no settlement or compromise is to be made without the consent of the undertaker which, if it
withholds such consent, has the sole conduct of any settlement or compromise or of any proceedings
necessary to resist the claim or demand.

(4)  If the Undertaker becomes responsible for a claim or demand pursuant to sub-paragraph (3)
it must—

(a) keep Teesside Windfarm fully informed of the developments and material elements of the
proceedings;

(b) take account of the views of Teesside Windfarm before taking any action in relation to
the claim;
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(c) not bring the name of the Teesside Windfarm on any related company into disrepute and
act in an appropriate and professional manner when disputing any claim; and

(d) not pay or settle such claims without the prior written consent of Teesside Windfarm, such
consent not to be unreasonably withheld or delayed.

(5)  Teesside Windfarm must use their reasonable endeavours to mitigate in whole or in part and
to minimise any costs, expenses, loss, demands, and penalties to which the indemnity under this
paragraph 303 applies. If requested to do so by the undertaker, Teesside Windfarm must provide an
explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 303
for claims reasonably incurred by Teesside Windfarm.

Arbitration

305. Any difference or dispute arising between the undertaker and Teesside Windfarm under this
Part of this Schedule must, unless otherwise agreed in writing between the undertaker and Teesside
Windfarm, be referred to and settled by arbitration in accordance with article 47 (arbitration).

PART 23
FOR THE PROTECTION OF HUNTSMAN POLYURETHANES (UK) LIMITED

Benefit of protective provisions

306. The following provisions of this Schedule have effect for the benefit of HPU, unless
otherwise agreed between the undertaker and HPU.

Interpretation

307. In this Schedule—
“access roads” means the access roads within the Order limits giving access to pipelines or
the protected crossing;
“affected assets” means—
(a) apparatus which would be physically affected by the relevant works;
(b) the protected crossing where relevant works are to be carried out within 25 metres of the

protected crossing; and
(c) in relation to the exercise of an identified power, any apparatus in the protected land

which would be affected by the exercise of that power;
“apparatus” means pipelines and cables owned or operated by HPU within the Order limits
and includes—
(a) any structure existing at the time when a particular action is to be taken under this Part

in which apparatus is or is to be lodged or which will give access to apparatus;
(b) any coating or special wrapping of the apparatus; and
(c) all ancillary apparatus properly appurtenant to the pipelines, that would be treated as

being associated with a pipe or systems of pipes under section 65(2) of the Pipe-Lines
Act 1962(3) as if the pipelines were a “pipe-line” in section 65(1) of that Act;

(3) 1962 c. 58. Section 65 was amended by section 89(1) of, and paragraphs 1 and 2 of Schedule 2 to, the Energy Act 2011 (c. 16),
S.I. 2000/1937 and S.I. 2011/2305.
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“construction access plan” means a plan identifying how access will be maintained to apparatus
the protected crossing and the North Tees Facilities during the proposed construction or
maintenance work including—
(a) any restrictions on general access by HPU, including the timing of restrictions;
(b) any alternative accesses or routes of access that may be available to the undertaker using

the access roads;
(c) details of how the needs and requirements of HPU (including their needs and

requirements in relation to any major works that they have notified to the other operators
of the protected land as at the date when the plan is published) have been taken into
account in preparing the plan;

(d) details of how uninterrupted and unimpeded emergency access with or without vehicles
will be provided at all times for HPU; and

(e) details of how reasonable access with or without vehicles will be retained or an alternative
provided for HPU to inspect, repair, replace and maintain and ensure the continuing
safety and operation or viability of the pipelines and the protected crossing;

“construction or maintenance works” means any works to construct, maintain, or
decommission the authorised development;
“damage” includes all damage including in relation to a pipeline leakage and the weakening
of the mechanical strength of a pipeline;
“engineer” means an engineer appointed by HPU for the purposes of this Order;
“HPU” means Huntsman Polyurethanes (UK) Limited (company number 03767067) whose
registered office is Concordia House Glenarm Road, Wynyard Business Park, Billingham,
United Kingdom, TS22 5FB;
“major works” means works by HPU requiring the closure, diversion or regulation of any roads
serving the North Tees Facilities;
“North Tees Facilities” means the site of facilities at North Tees connected to or supplying
HPU’s apparatus;
“operator” means any person who is responsible for the construction, operation, use,
maintenance or renewal of any pipeline;
“owner” means—
(a) in relation to the pipeline corridor, any person—

(i) with an interest in a pipeline in the pipeline corridor;
(ii) with rights in, on, under or over the pipeline corridor in respect of a pipeline; or
(iii) with a pipeline or proposed pipeline in, on, under or over the pipeline corridor;

(b) in relation to the access roads, any person—
(i) with an interest in the access roads; or
(ii) with private rights of way on or over the access roads;

(c) in relation to the protected crossing, any person—
(i) with an interest in the protected crossing;
(ii) with rights in relation to the protected crossing; or
(iii) with pipelines in or comprising the protected crossing; and

(d) in relation to protected land means any person falling within paragraphs (a) to (c) above;
“pipeline corridor” means the land identified as the pipeline corridor on the Sembcorp Pipeline
Corridor protective provisions supporting plans;
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“pipelines” means any apparatus owned or operated by HPU located in the pipeline corridor or
in or comprising the protected crossing at the time the pipeline survey is carried out or as may
be added between the date of the pipeline survey and the commencement of the authorised
development, providing that any such additions are notified to the undertaker as soon as
reasonably practicable;
“pipeline survey” means a survey of the pipeline corridor and the protected crossing to establish
(if not known)—
(a) the precise location of the pipelines and the protected crossing;
(b) the specification of the pipelines and protected crossing including, where relevant, their

composition, diameter, pressure and the products they are used to convey; and
(c) any special requirements or conditions relating to the pipelines which differ from the

requirements or conditions applying to standard pipelines of that type;
“protected crossing” means the tunnel which carries pipelines under the River Tees known as
Tunnel 2;
“protected land” means such parts of the Order land as fall within—
(a) the access roads;
(b) the pipeline corridor; or
(c) the protected crossing;
“relevant work” means a work which may have an effect on the operation, maintenance,
abandonment of or access to any pipeline or the protected crossing;
“Sembcorp Pipeline Corridor protective provisions supporting plan” means the plan certified
as the Sembcorp Pipeline Corridor protective provisions supporting plan by the Secretary of
State under article 45 (certification of plans etc) for the purposes of this Order;
“specified persons” means the Operations Manager, Huntsman Polyurethanes, PO Box 99,
Wilton, Redcar, TS10 4YA in relation to Huntsman Polyurethanes (UK) Limited, or such other
person as they may notify to the undertaker in writing; and
“works details” means the following—
(a) a description of the proposed works together with plans and sections of the proposed

works where such plans and sections are reasonably required to describe the works
concerned or their location;

(b) details of methods and locations of any piling proposed to be undertaken under paragraph
314;

(c) details of methods of excavation and any zones of influence the undertaker has calculated
under paragraph 315;

(d) details of methods and locations of any compaction of backfill proposed to be undertaken
under paragraph 316;

(e) details of the location of any pipelines affected by the oversailing provisions in paragraph
317, including details of the proposed clearance;

(f) details of the method location and extent of any dredging, a technical assessment of the
likely effect of the dredging on the protected crossing and any mitigation measures which
are proposed to be put in place to prevent damage to the protected crossing;

(g) details of the undertaker and their principal contractors’ management of change
procedures;

(h) details of the traffic management plan, which plan must include details of vehicle access
routes for construction and operational traffic and which must assess the risk from vehicle
movements and include safeguards to address identified risks;
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(i) details of the lifting study during the construction phase, which must include a technical
assessment of the protection of underground assets and which study must provide for
individual lift plans;

(j) details of the lifting study during the operational phase, which must include a technical
assessment of the protection of underground assets and which study must provide for
individual lift plans;

(k) details of the emergency response plan as prepared in consultation with local emergency
services and the pipeline operators; and

(l) any further particulars provided in accordance with paragraph 308(2).

Pipeline survey

308.—(1)  Before commencing any part of the authorised development in the pipeline corridor
or which may affect a protected crossing the undertaker must—

(a) carry out and complete the pipeline survey; and
(b) comply with sub-paragraph (3) below.

(2)  The pipeline survey must be undertaken by an appropriately qualified person with at least
10 years’ experience of such surveys.

(3)  When the pipeline survey has been completed the undertaker must serve a copy of the pipeline
survey on HPU and invite HPU to advise the undertaker within 28 days of receipt of the survey if
HPU considers that the pipeline survey is incomplete or inaccurate and if so in what respect following
which the undertaker must finalise its pipeline survey.

Authorisation of works details affecting pipelines or protected crossing

309.—(1)  Before commencing any part of a relevant work the undertaker must submit to HPU
the works details in respect of any affected asset and obtain a written acknowledgement of receipt
of those works details from the specified persons in relation to the affected asset concerned.

(2)  The undertaker must as soon as reasonably practicable provide such further particulars as
HPU may, within 30 days (or such longer period as is agreed between the parties) from the receipt
of the works details under sub-paragraph (1), reasonably require.

310. No part of a relevant work is to be commenced until one of the following conditions has
been satisfied—

(a) the works details supplied in respect of that relevant work under paragraph 308 have been
authorised by HPU; or

(b) the works details supplied in respect of that relevant work under paragraph 308 have been
authorised by an arbitrator under paragraph 311(2); or

(c) authorisation is deemed to have been given in accordance with paragraph 311(1).

311.—(1)  Any authorisation by HPU required under paragraph 309(a) must not be unreasonably
withheld but may be given subject to such reasonable conditions as HPU may require to be made
for—

(a) the continuing safety and operation or viability of the affected asset; and
(b) the requirement for HPU to have—

(i) uninterrupted and unimpeded emergency access with or without vehicles to the
affected asset at all times; and
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(ii) reasonable access with or without vehicles to inspect, repair, replace and maintain
and ensure the continuing safety and operation or viability of the affected asset.

(2)  The authorised development must be carried out in accordance with the works
details authorised under paragraph 309 and any conditions imposed on the authorisation under
paragraph (1).

(3)  Where there has been a reference to arbitration in accordance with paragraph 311(2) and the
arbitrator gives authorisation, the authorised development must be carried out in accordance with
the authorisation and conditions contained in the award of the arbitrator under paragraph 311(3).

312.—(1)  In the event that—
(a) no response has been received to the submission of the works details under paragraph 308

within 45 days of the undertaker obtaining a written acknowledgment of receipt from a
specified person under paragraph 308(1) and no further particulars have been requested
under paragraph 308(2); or

(b) authorisation has not been given within 30 days of the undertaker obtaining a written
acknowledgment of receipt from a specified person of the further particulars supplied
under paragraph 308(2),

approval of the works details is to be deemed to be given and the relevant works may commence.
(2)  In the event that—

(a) the undertaker considers that HPU has unreasonably withheld its authorisation under
paragraph 310(1); or

(b) the undertaker considers that HPU has given its authorisation under paragraph 310(1)
subject to unreasonable conditions,

the undertaker may refer the matter to an arbitrator for determination under paragraph 330.
(3)  Where the matter is referred to arbitration under paragraph (2) the arbitrator is to determine

whether or not authorisation should be given and, if so the conditions which should reasonably be
attached to the authorisation under sub-paragraph (a) and (b) of paragraph 310(1).

Notice of works

313. The undertaker must provide to HPU a minimum of 28 days’ notice prior to commencing
any relevant work in order that an engineer can be made available to observe the relevant works and,
when required, advise on the necessary safety precautions.

Further provisions about works

314. No explosives are to be used within the protected land.

315.—(1)  All piling within 1.5 metres of the centreline of a pipeline must be non-percussive.
(2)  Where piling is required within 50 metres of the centreline of a pipeline or which could have

an effect on the operation or maintenance of a pipeline or access to a pipeline, details of the proposed
method for and location of the piling must be provided to HPU for approval in accordance with
paragraph 308.

316.—(1)  Where excavation of trenches (including excavation by dredging) adjacent to a pipeline
affects its support, the pipeline must be supported in a manner approved by HPU.

(2)  Where the undertaker proposes to carry out excavations which might affect above ground
structures such as pipeline supports in the pipeline corridor, the undertaker must calculate the zone
of influence of those excavations and provide those calculations to HPU under paragraph 308.
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317.—(1)  Where a trench is excavated across or parallel to the line of a pipeline, the backfill
must be adequately compacted to prevent any settlement which could subsequently cause damage
to the pipeline.

(2)  Proposed methods and locations of compacting must be notified to HPU in accordance with
paragraph 308.

(3)  Compaction testing must be carried out once back filling is completed to establish whether the
backfill has been adequately compacted as referred to in sub-paragraph (1) and what further works
may be necessary, and the results of such testing must be supplied to HPU.

(4)  Where it is shown by the testing under sub-paragraph (3) to be necessary, the undertaker must
carry out further compaction testing under sub-paragraph (1) and sub-paragraphs (1), (2) and (3)
continue to apply until such time as the backfill has been adequately compacted.

(5)  In the event that it is necessary to provide permanent support to a pipeline which has been
exposed over the length of the excavation before backfilling and reinstatement is carried out, the
undertaker must pay to HPU a capitalised sum representing the increase of the costs (if any which
may be expected to be reasonably incurred in maintaining, working and, when necessary, renewing
any such alterations or additions.

(6)  In the event of a dispute as to—
(a) whether or not backfill has been adequately compacted under sub-paragraphs (1) to (4); or
(b) the amount of any payment under sub-paragraph (5),

the undertaker or HPU may refer the matter for arbitration under paragraph 330.

318.—(1)  A minimum clearance of 1500 millimetres must be maintained between any part of
the authorised development and any affected asset (whether that part of the authorised development
is parallel to or crosses the pipeline) unless otherwise agreed with HPU.

(2)  No manholes or chambers are to be built over or round the pipelines.

Monitoring for damage to pipelines

319.—(1)  When carrying out the relevant work the undertaker must monitor the relevant affected
assets within the Order limits to establish whether damage has occurred.

(2)  Where any damage occurs to an affected asset as a result of the relevant work, the undertaker
must immediately cease all work in the vicinity of the damage and must notify HPU to enable repairs
to be carried out to the reasonable satisfaction of HPU.

(3)  If damage has occurred to an affected asset as a result of relevant work the undertaker will,
at the request and election of HPU—

(a) afford HPU all reasonable facilities to enable it to fully and properly repair and test the
affected asset and pay to HPU its costs incurred in doing so including the costs of testing
the effectiveness of the repairs and any further works or testing shown by that testing to
be reasonably necessary; or

(b) fully and properly repair the affected asset as soon as reasonably practicable, in which case
the repairs must be properly tested by the undertaker and be shown to the satisfaction of
HPU to have effectively repaired the affected asset before any backfilling takes place.

(4)  Where testing has taken place under sub-paragraph (3)(b), the undertaker must (except where
HPU agrees otherwise in writing) provide it with a copy of the results of such testing prior to any
backfilling.

(5)  Following the completion of a relevant work if damage is found to have occurred to an affected
asset as a result of the relevant work, sub-paragraphs (2) to (4) of this paragraph apply to that damage.
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(6)  In the event that the undertaker does not carry out necessary remedial work in a timely manner
then HPU is entitled, but not obliged, to undertake the necessary remedial work and recover the cost
of doing so from the undertaker.

320.—(1)  If any damage occurs to a pipeline causing a leakage or escape from a pipeline, all
work in the vicinity must cease and HPU must be notified immediately.

(2)  Where there is leakage or escape of gas or any other substance, the undertaker must
immediately—

(a) remove all personnel from the immediate vicinity of the leak;
(b) inform HPU;
(c) prevent any approach by the public, extinguish all naked flames and other sources of

ignition for at least 350 metres from the leakage; and
(d) assist emergency services as may be requested.

Compliance with requirements, etc. applying to the protected land

321.—(1)  Subject to sub-paragraph (2), in undertaking any works in relation to the protected
land or exercising any rights relating to or affecting owners of the protected land, the undertaker
must comply with such conditions, requirements or regulations relating to health, safety, security
and welfare as are operated in relation to access to or activities in the protected land.

(2)  The undertaker is not bound by any condition, requirement or regulation that is—
(a) introduced after the date on which notice of the works was given under paragraph 312; or
(b) determined by arbitration following a determination under paragraph 330 to

unreasonably—
(i) create significant engineering, technical or programming difficulties; or

(ii) materially increase the cost of carrying out the works.
(3)  Sub-paragraph (2) does not apply if the condition, requirement or regulation was introduced

by way of legislation, direction or policy of the government, a relevant government agency, a local
authority (exercising its public functions) or the police.

Access for construction and maintenance

322.—(1)  Before carrying out any construction or maintenance works affecting HPU’s access
rights over the access roads, the undertaker must prepare a draft construction access plan and consult
on the draft construction access plan with HPU.

(2)  The undertaker must take account of the responses to any consultation referred to in sub-
paragraph (1) before approving the construction access plan.

323.—(1)  In preparing a construction access plan under paragraph 321 the undertaker must—
(a) establish the programme for HPU’s major works in the pipeline corridor and the North Tees

Facilities and plan the construction or maintenance works to prevent or (if such conflict
cannot be reasonably prevented) to minimise any conflict between the construction or
maintenance works and the programmed major works; and

(b) establish where HPU’s access to the protected land, or any pipeline or the North Tees
Facilities has a reasonable expectation to exercise access rights over particular access
roads in respect of which rights are proposed to be restricted or extinguished, establish
the purpose of that expectation and provide an alternative or replacement means of access
whereby that expectation can be met.
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(2)  Where a reference is made to arbitration under paragraph 330 in relation to any disagreement
about a construction access plan the arbitrator must have regard to—

(a) whether major works were, at the date of the consultation already programmed to take
place;

(b) the extent to which the authorised development can be accommodated simultaneously with
the programmed major works;

(c) the usual practice in respect of conditions or requirements subject to which authorisation
to close or divert the access roads is given by the owner of the access roads;

(d) the undertaker’s programme in respect of the authorised development and the extent to
which it is reasonable for it to carry out the authorised development at a different time;

(e) the availability (or non-availability) of other times during which the authorised
development could be carried out;

(f) the programme in respect of the major works and the extent to which it is reasonable for
HPU to carry out the major works at a different time; and

(g) the financial consequences of the decision on the undertaker and on HPU.
(3)  In this paragraph, “programmed”, in relation to works, means works in respect of which

the owner of the access roads has been notified of the specific dates between which the works are
programmed to be carried out provided that the period covered by such dates must be length of time
the works are programmed to be carried out and not a period within part of which the works are
to be carried out.

324.—(1)  No works affecting access rights over the access roads are to commence until 30 days
after a copy of the approved construction access plan is served on HPU.

(2)  Where HPU or the undertaker refers the construction access plan to arbitration for
determination under paragraph 330, no works affecting access rights over the access roads may
commence until that determination has been provided.

(3)  In carrying out construction or maintenance works the undertaker must at all times comply
with the construction access plan.

Insurance

325.—(1)  Before carrying out any part of the authorised development affecting HPU, the
undertaker (or any contractor carrying out such works on behalf of the undertaker) must put in place
a policy of insurance with a reputable insurer with the terms, cover and level of cover as may be
agreed in writing between the undertaker and HPU, and evidence of that insurance must be provided
on request to HPU.

(2)  Not less than 30 days before carrying out any part of the authorised development on the
protected land or before proposing to change the terms of the insurance policy, the undertaker must
notify HPU of details of the terms or cover of the insurance policy that it proposes to put in place,
including the proposed level of the cover to be provided.

(3)  The undertaker (or any contractor carrying out such works on behalf of the undertaker) must
maintain insurance in relation to the authorised development affecting HPU during the construction,
operation, maintenance, repair and decommissioning of the authorised development in the terms and
at the level of cover as may be agreed in writing between the undertaker and HPU.

326. If HPU has a dispute about the proposed insurance (including the terms or level of cover)
to be provided under paragraph 324—

(a) HPU may refer the matter to arbitration under paragraph 330; and
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(b) the undertaker may put in place an insurance policy it considers to be appropriate and
continue with the authorised development at its own risk whilst the determination under
paragraph 330 is complete, following which the undertaker must adjust the insurance
policy if necessary to accord with the determination.

Costs

327.—(1)  The undertaker must repay to HPU all reasonable fees, costs, charges and expenses
reasonably incurred by HPU in relation to these protective provisions in respect of—

(a) authorisation of survey details submitted by the undertaker under paragraph 307(3),
authorisation of works details submitted by the undertaker under paragraph 308 and the
imposition of conditions under paragraph 310;

(b) the engagement of an engineer and their observation of the authorised works affecting the
pipelines and the provision of safety advice under paragraph 312;

(c) responding to the consultation on piling under paragraph 314;
(d) considering the effectiveness of any compacting which has taken place under

paragraph 316, including considering and evaluating compacting testing results and the
details of further compaction works under that paragraph;

(e) the repair and testing of a pipeline or protected crossing under paragraph 318;
(f) considering and responding to consultation in relation to the construction access plan under

paragraph 321 and providing details of their programme for major works to the undertaker
under paragraph 322; and

(g) considering the adequacy of the terms and level of cover of any insurance policy proposed
or put in place by the undertaker under paragraph 324,

including the reasonable costs incurred by HPU in engaging and retaining such external experts,
consultants and contractors as may be reasonably necessary to allow HPU to carry out its functions
under these protective provisions.

(2)  Subject to sub-paragraphs (3) and (4), if by reason or in consequence of the construction
of any of the works referred to in paragraph 306, any damage is caused to the affected assets of
HPU, or there is any interruption in any service provided, or in the supply of any goods, by HPU,
the undertaker must—

(a) bear and pay the cost reasonably incurred by HPU in making good such damage or
restoring the supply; and

(b) make reasonable compensation to HPU for any other expenses, loss, damages, penalty or
costs incurred by HPU, by reason or in consequence of any such damage or interruption.

(3)  Nothing in sub-paragraphs (1) or (2) imposes any liability on the undertaker with respect to
any damage or interruption to the extent that it is attributable to the act, neglect or default of HPU,
its officers, employees, servants, contractors or agents.

(4)  HPU must give the undertaker reasonable notice of any claim or demand under sub-
paragraph (2) and no settlement or compromise of such a claim or demand is to be made without
the prior consent of the undertaker which, if it withholds such consent, has the sole conduct of any
settlement or compromise or of any proceedings necessary to resist the claim or demand.

(5)  HPU must, on receipt of a request from the undertaker, from time to time provide the
undertaker free of charge with written estimates of the costs, charges, expenses and other liabilities
for which the undertaker is or will become liable under this Part and with such information as may
reasonably enable the undertaker to assess the reasonableness of any such estimate or claim made
or to be made under this Part.
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(6)  In the assessment of any sums payable to HPU under this Part there must not be taken into
account any increase in the sums claimed that is attributable to any action taken by, or any agreement
entered into by, HPU if that action or agreement was not reasonably necessary and was taken or
entered into with a view to obtaining the payment of those sums by the undertaker under this Part
or increasing the sums so payable.

(7)  HPU must use its reasonable endeavours to mitigate in whole or in part and to minimise any
costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph applies.
If requested to do so by the undertaker, HPU must provide an explanation of how the claim has been
minimised or details to substantiate any cost or compensation claimed pursuant to sub-paragraph (2).
The undertaker shall only be liable under this paragraph for claims reasonably incurred by HPU.

Further protection in relation to the exercise of powers under the Order

328. The undertaker must give written notice to HPU of the terms and level of cover of any
guarantee or alternative form of security put in place under article 48 (funding for compulsory
acquisition compensation) and any such notice must be given no later than 28 days before any such
guarantee or alternative form of security is put in place specifying the date when the guarantee or
alternative form of security comes into force.

329. The undertaker, must when requested to do so by HPU, provide it with a complete set of
the documents submitted to and certified by the Secretary of State in accordance with article 45
(certification of plans etc.) in electronic form.

330. Prior to the commencement of the authorised development the undertaker must prepare an
emergency response plan following consultation with the local emergency services and provide a
copy of that plan to HPU.

Arbitration

331. Any difference or dispute arising between the undertaker and HPU under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and HPU, be referred to
and settled by arbitration in accordance with article 47 (arbitration).

PART 24
FOR THE PROTECTION OF NAVIGATOR

TERMINALS SEAL SANDS LIMITED
332. For the protection of Navigator Terminals, the following provisions have effect, unless

otherwise agreed in writing between the undertaker and Navigator Terminals.

333. In this Part of this Schedule—
“Navigator Terminals” means Navigator Terminals Seal Sands Limited (company number
00829104) whose registered address is Oliver Road, Grays, RM20 3ED and any successor in
title or function to the Navigator Terminals operations;
“the Navigator Terminals operations” means the operations within the Order limits vested in
Navigator Terminals including the pipeline crossing the Order limits operated by Navigator
Terminals used at various times for the passage of multi-purpose hydrocarbon fuels and all
ancillary apparatus including such works and apparatus properly appurtenant to the pipelines
as are specified by section 65(2) (meaning of “pipe-line”) of the Pipe-lines Act 1962; and
“works details” means—
(a) plans and sections;
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(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 333.

Consent under this Part

334. Before commencing any part of the authorised development which would have an effect on
the operation or maintenance of the Navigator Terminals operations or all necessary and existing
access to them, the undertaker must submit to Navigator Terminals the works details for the proposed
works and such further particulars as Navigator Terminals may, within 28 days from the day on which
the works details are submitted under this paragraph, reasonably require for approval by Navigator
Terminals.

335. No works comprising any part of the authorised development which would have an effect
on the operation or maintenance of the Navigator Terminals operations or access to them are to be
commenced until the works details in respect of those works submitted under paragraph 333 have
been approved by Navigator Terminals.

336. Any approval of Navigator Terminals required under paragraph 334 must not be
unreasonably withheld or delayed unless the works details are not consistent with and in accordance
with terms of this Part but may be given subject to such reasonable requirements as Navigator
Terminals may require to be made for—

(a) the continuing safety and operational viability of the Navigator Terminals operations; and
(b) the requirement for Navigator Terminals to have reasonable access with or without

vehicles at all times to inspect, repair, replace and maintain and ensure the continuing
safety and operation or viability of the Navigator Terminals operations.

337.—(1)  The authorised development must be carried out with good and suitable materials in
a good and workmanlike manner in accordance with the works details approved under paragraph
334 and any requirements imposed on the approval under paragraph 335 and all other statutory and
other requirements or regulations.

(2)  Where there has been a reference to an arbitrator in accordance with paragraph 336 and
the arbitrator gives approval for the works details, the authorised development must be carried out
in accordance with the approval and conditions contained in the decision of the arbitrator under
paragraph 336.

Indemnity

338.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 333, any damage or loss is caused to the
Navigator Terminals operations or property of Navigator Terminals, or there is any interruption in
any service provided, or in the supply of any goods, by Navigator Terminals, the undertaker must—

(a) bear and pay the cost incurred by Navigator Terminals in making good such damage or
restoring the supply; and

(b) make compensation to Navigator Terminals for any other expenses, loss, damages, penalty
or costs incurred by Navigator Terminals, by reason or in consequence of any such damage
or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to—
(a) any damage or interruption to the extent that it is attributable solely to the act, neglect or

default of Navigator Terminals, its officers, employees, servants, contractors or agents; or
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(b) any indirect or consequential loss or loss of profits by Navigator Terminals.
(3)  Navigator Terminals must give the undertaker reasonable notice of any such claim or demand

and no settlement or compromise is to be made without the consent of the undertaker which, if it
withholds such consent, has the sole conduct of any settlement or compromise or of any proceedings
necessary to resist the claim or demand.

(4)  Navigator Terminals must use its reasonable endeavours to mitigate in whole or in part and
to minimise so far as it is able and using the steps of a reasonably prudent operator of such a facility
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 337
applies. If requested to do so by the undertaker, Navigator Terminals must provide reasonable details
to substantiate any cost or compensation claimed pursuant to sub-paragraph (1). The undertaker shall
only be liable under this paragraph 337 for claims reasonably incurred by Navigator Terminals.

Arbitration

339. Any difference or dispute arising between the undertaker and Navigator Terminals under this
Part of this Schedule must, unless otherwise agreed in writing between the undertaker and Navigator
Terminals, be referred to and settled by arbitration in accordance with article 47 (arbitration).

PART 25
FOR THE PROTECTION OF NORTHUMBRIAN WATER LIMITED

340. For the protection of NW, the following provisions, unless otherwise agreed in writing
between the undertaker and NW, have effect.

341. In this Part of this Schedule—
“alternative apparatus” means alternative apparatus adequate to enable NW to fulfil its
statutory functions in no less efficient a manner than previously;
“apparatus” means the following items belonging to or maintained by NW within the Order
limits—
(a) in the case of NW’s water undertaking—

(i) mains, pipes, wells, boreholes, tanks, service reservoirs, pumping stations or other
apparatus, structure, tunnel, shaft or treatment works or “accessories” (as defined
in section 219(1) of the Water Industry Act 1991) belonging to or maintained or
used by NW for the purposes of water supply; and

(ii) any water mains or service pipes which are the subject of a notice of intention to
adopt under section 51A of the Water Industry Act 1991; and

(b) in the case of NW’s sewerage undertaking—
(i) any sewer, drain or disposal works vested in NW under the Water Industry Act

1991; and
(ii) any sewer, drain or disposal works which is so vested or is the subject of a notice of

intention to adopt given under section 102(4) of that Act or an agreement to adopt
made under section 104 of that Act,

and includes a sludge main, “disposal main” (within the meaning of section 219 of that Act)
or sewer outfall and any manholes, ventilating shafts, pumps or other accessories (as defined
in section 219(1) of the Water Industry Act 1991) forming part of any such sewer, drain or
works, and any structure in which apparatus is or is to be lodged or which gives or will give
access to apparatus;
“functions” includes powers and duties;
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“in” in a context referring to apparatus or alternative apparatus in land includes a reference to
apparatus or alternative apparatus under, over or upon land;
“NW” means Northumbrian Water Limited, company number 02366703, whose registered
office is at Northumbria House, Abbey Road, Pity Me, Durham, DH1 5FJ;
“plan” includes sections, drawings, specifications and method statements; and
“the standard protection strips” means strips of land falling within the following distances to
either side of the medial line of any relevant pipe or apparatus—
(a) 2.25 metres where the diameter of the pipe is less than 150 millimetres;
(b) 3 metres where the diameter of the pipe is between 150 and 450 millimetres;
(c) 4.5 metres where the diameter of the pipe is between 450 and 750 millimetres;
(d) 6 metres where the diameter of the pipe exceeds 750 millimetres; and
(e) 6.5 metres where it is a sewer.

342. The undertaker must not within the standard protection strips interfere with or build over
any apparatus within the Order limits or execute the placing, installation, bedding, packing, removal,
connection or disconnection of any apparatus, or execute any filling around the apparatus (where the
apparatus is laid in a trench) within the standard protection strips unless otherwise agreed in writing
with NW, such agreement not to be unreasonably withheld or delayed, and this provision must be
brought to the attention of any contractor responsible for carrying out any part of the authorised
development on behalf of the undertaker.

343. The alteration, extension, removal or re-location of any apparatus shall not be implemented
until—

(a) any requirement for any permits under the Environmental Permitting Regulations 2016 or
other replacement legislation and any other associated consents are obtained; and

(b) if applicable, the undertaker has made the appropriate application under sections 106 (right
to communicate with public sewers), 112 (requirement that proposed drain or sewer be
constructed so as to form part of the general system) or 185 (duty to move pipes, etc. in
certain cases) of the Water Industry Act 1991 as may be required by those provisions and
has provided a plan of the works proposed to NW and NW has given the necessary consent
or approval under the relevant provision, such agreement not to be unreasonably withheld
or delayed,

and in the event that such works are to be executed by the undertaker, they are to be executed
only in accordance with the plan, section and description submitted and in accordance with such
reasonable requirements as may be made by NW for the alteration or otherwise for the protection
of the apparatus, or for securing access to it.

344. In the situation, where in exercise of the powers conferred by the Order, the undertaker
acquires any interest in any land in which any apparatus is placed and such apparatus is to be
relocated, extended, removed or altered in any way, no alteration or extension shall take place
until NW has established to its reasonable satisfaction, without unnecessary delay, contingency
arrangements in order to conduct its functions for the duration of the works to relocate, extend,
remove or alter the apparatus.

345. Regardless of any provision in this Order or anything shown on any plan, the undertaker
must not acquire any apparatus otherwise than by agreement, and before extinguishing any existing
rights for NW to use, keep, inspect, renew and maintain its apparatus in the Order land, the undertaker
must, with the agreement of NW, create a new right to use, keep, inspect, renew and maintain the
apparatus that is reasonably convenient for NW, such agreement not to be unreasonably withheld
or delayed.
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346. If in consequence of the exercise of the powers conferred by the Order the access to any
apparatus is materially obstructed the undertaker shall provide such alternative means of access to
such apparatus as will enable NW to maintain or use the apparatus no less effectively than was
possible before such obstruction.

347. If in consequence of the exercise of the powers conferred by the Order, previously unmapped
sewers, lateral drains or other apparatus are identified by the undertaker, notification of the location
of such assets will immediately be given to NW and afforded the same protection as other NW assets.

348.—(1)  Subject to sub-paragraphs (2) and (3), if for any reason or in consequence of the
construction of any of the works referred to in paragraphs 341 to 343 any damage is caused to any
apparatus (other than apparatus the repair of which is not reasonably necessary in view of its intended
removal for the purposes of those works) or property of NW, or there is any interruption in any
service provided, or in the supply of any goods, by NW, the undertaker must—

(a) bear and pay the cost reasonably incurred by NW in making good any damage or restoring
the supply; and

(b) make reasonable compensation to NW for any other expenses, loss, damages, penalty or
costs incurred by NW, by reason or in consequence of any such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of NW, its
officers, employees, servants, contractors or agents.

(3)  NW must give the undertaker reasonable notice of any such claim or demand and no settlement
or compromise is to be made without the consent of the undertaker which, if it withholds such
consent, has the sole conduct of any settlement or compromise or of any proceedings necessary to
resist the claim or demand.

(4)  NW must use its reasonable endeavours to mitigate in whole or in part and to minimise
any costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph 347
applies. If requested to do so by the undertaker, NW must provide an explanation of how the claim
has been minimised or details to substantiate any cost or compensation claimed pursuant to sub-
paragraph (1). The undertaker shall only be liable under this paragraph 347 for claims reasonably
incurred by NW.

349. Any dispute arising between the undertaker and NW under this Part of this Schedule must
be referred to and settled by arbitration under article 47 (arbitration).

350.—(1)  Where in consequence of the proposed construction of any of the authorised
development, the undertaker or NW requires the removal of apparatus or NW makes requirements
for the protection or alteration of apparatus, the undertaker must use all reasonable endeavours to
co-ordinate the execution of the works in the interests of safety and the efficient and economic
execution of the authorised development and taking into account the need to ensure the safe and
efficient operation of NW’s undertaking and NW must use all reasonable endeavours to co-operate
with the undertaker for that purpose.

(2)  Where the undertaker identifies any apparatus which may belong to or be maintainable by
NW but which does not appear on any statutory map kept for the purpose by NW, it shall inform
NW of the existence and location of the apparatus as soon as reasonably practicable.

(3)  Nothing in this Part of this Schedule affects the provisions of any enactment or agreement
regulating the relations between the undertaker and NW in respect of any apparatus laid or erected
in land belonging to the undertaker on the date on which this Order is made.

351. Prior to carrying out any works within the Order Limits (as defined in the Order) NW must
give written notice of the proposed works to the undertaker, such notice to include full details of
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the location of the proposed works, their anticipated duration, access arrangements, depths of the
works, and any other information that may impact upon the works consented by the Order.

PART 26
FOR THE PROTECTION OF NORTHERN GAS NETWORKS LIMITED

Application

352. For the protection of the Northern Gas Networks Limited the following provisions shall,
unless otherwise agreed in writing between the undertaker and Northern Gas Networks Limited,
have effect.

Interpretation

353. In this Part of this Schedule—
“alternative apparatus” means appropriate alternative apparatus to the reasonable satisfaction
of Northern Gas Networks to enable Northern Gas Networks to fulfil its statutory functions in
a manner not less efficient than previously;
“apparatus” means any mains, pipes or other apparatus belonging to Northern Gas Networks
which it uses for the purposes of its undertaking;
“functions” includes powers and duties;
“in” in a context referring to works, apparatus or alternative apparatus in land includes a
reference to such works, apparatus or alternative apparatus under, over, across, along or upon
such land;
“maintain” and “maintenance” shall include the ability and right to do any of the following:
construct, use, repair, alter, inspect, renew or remove;
“Northern Gas Networks” means Northern Gas Networks Limited (Company Number
05167070) whose registered office is at 1100 Century Way, Colton, Leeds, LS15 8TU;
“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary
properly and sufficiently to describe the works to be executed; and
“works” means all works carried out by the undertaker to construct, lay, render operational,
maintain, repair, renew, inspect and replace the authorised development or any part thereof
including without limitation ancillary works of excavation, resurfacing, protecting, testing and
drainage works, as affect the apparatus.

354. Except for paragraphs 354 (apparatus of statutory undertaker in stopped up streets), 358
(retained apparatus: protection), 359 (expenses) and 360 (indemnity), this Schedule does not apply
to apparatus in respect of which the relations between the undertaker and Northern Gas Networks
are regulated by the provisions of Part 3 of the 1991 Act.

Apparatus of statutory undertaker in stopped up streets

355. Notwithstanding the temporary stopping up or diversion of any street under the powers
conferred by article 13 (temporary stopping up of streets, public rights of way and access land),
Northern Gas Networks is at liberty at all times to take all necessary access across any such stopped
up street and to execute and do all such works and things in, upon or under any such street as may
be reasonably necessary or desirable to enable it to maintain any apparatus which at the time of the
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stopping up or diversion was in that street, subject always to the undertaker’s unimpeded ability to
carry out the works.

Acquisition of land

356. Regardless of any provision in this Order or anything shown on the land plans or contained
in the book of reference, the undertaker must not acquire any apparatus or override any easement or
other interest of Northern Gas Networks otherwise than by agreement.

Removal or diversion of apparatus

357.—(1)  If, in the exercise of the powers conferred by this Order, the undertaker acquires any
interest in land in which the apparatus is placed, that apparatus must not be removed under this Part
or otherwise, and any right of Northern Gas Networks to maintain that apparatus in that land must not
be extinguished until alternative apparatus has been constructed and is in operation to the reasonable
satisfaction of Northern Gas Networks in accordance with sub-paragraphs (2) to (5).

(2)  If, for the purpose of executing any works in, on or under any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal or diversion of any
apparatus placed in that land, it must give to Northern Gas Networks written notice of that
requirement, together with a plan of the works and the removal or diversion works proposed, the
proposed position of the alternative apparatus, and the proposed timeline for the works. Northern
Gas Networks must reasonably approve these details. The undertaker must afford to Northern Gas
Networks, to their reasonable satisfaction, the necessary facilities and rights for—

(a) the construction of alternative apparatus in other land of the undertaker; and
(b) the maintenance of that apparatus,

and after the alternative apparatus to be provided or constructed has been agreed or settled by
arbitration in accordance with article 47 (arbitration) and after the grant to Northern Gas Networks
of any such facilities and rights, Northern Gas Networks must complete the works and bring the
alternative apparatus into operation and subsequently remove any apparatus required to be removed
by the undertaker and must use its reasonable endeavours to meet the undertaker’s proposed timeline,
and in any event must do so without undue delay, in accordance with the details provided by the
undertaker under this sub-paragraph or as otherwise reasonably agreed by the undertaker.

(3)  If, in consequence of the works carried out by the undertaker, Northern Gas Networks
reasonably needs to remove or divert any of its apparatus, it must without undue delay give
the undertaker written notice of that requirement, together with a plan of the work proposed,
the proposed position of the alternative apparatus and the proposed timeline for the works. The
undertaker must reasonably approve these details and must afford to Northern Gas Networks, to their
reasonable satisfaction, the necessary facilities and rights for—

(a) the construction of alternative apparatus in other land of the undertaker; and
(b) the maintenance of that apparatus,

and after the alternative apparatus to be provided or constructed has been agreed or settled by
arbitration in accordance with article 47 (arbitration) and after the grant to Northern Gas Networks
of any such facilities and rights, Northern Gas Networks must complete the works and bring the
alternative apparatus into operation and subsequently remove any apparatus required to be removed
by the undertaker without undue delay and in accordance with the approved details and timeline.

(4)  If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in
other land of the undertaker, or the undertaker is unable to afford such facilities and rights as are
mentioned in sub-paragraphs (2) and (3) in the land in which the alternative apparatus or part of such
apparatus is to be constructed, Northern Gas Networks must, on receipt of a written notice to that
effect from the undertaker, as soon as reasonably possible take such steps as are reasonable in the

119



Document Generated: 2024-04-11
Status:  This is the original version (as it was originally made). This
item of legislation is currently only available in its original format.

circumstances (at the Undertaker’s expense) to obtain the necessary facilities and rights in the land
in which the alternative apparatus is to be constructed.

(5)  Paragraphs 359 (expenses) and 360 (indemnity) of this Part of this Schedule apply to removal
or diversions works under this paragraph 356, subject to Northern Gas Networks providing to the
undertaker in advance and in writing (to the extent practicable) a reasonable cost estimate for works
that it proposes to carry out.

Facilities and rights for alternative apparatus

358.—(1)  Where, in accordance with the provisions of this Part, the undertaker affords to
Northern Gas Networks facilities and rights for the construction and maintenance in land of the
undertaker of alternative apparatus in substitution for apparatus to be removed, those facilities and
rights must be granted upon such terms and conditions as may be agreed between the undertaker and
Northern Gas Networks or in default of agreement settled by arbitration in accordance with article
47 (arbitration).

(2)  If the facilities and rights to be afforded by the undertaker in respect of any alternative
apparatus in the land of the undertaker, and the terms and conditions to which those facilities
and rights are to be granted, are less favourable on the whole to Northern Gas Networks than the
facilities and rights enjoyed by it in respect of the apparatus to be removed (as agreed between the
undertaker and Northern Gas Networks, or failing agreement, in the opinion of the arbitrator), then
the undertaker and Northern Gas Networks must agree appropriate compensation for the extent to
which the new facilities and rights render Northern Gas Networks less able to effectively carry out
its undertaking or require it to do so at greater cost. If the amount of compensation cannot be agreed,
the matter must be settled by arbitration in accordance with article 47 (arbitration) and the arbitrator
must make provision for the payment of appropriate compensation by the undertaker to Northern
Gas Networks as appears to the arbitrator to be reasonable having regard to all the circumstances
of the particular case.

Retained apparatus: protection

359.—(1)  Not less than 28 days before commencing the execution of any works that will or
may be situated on, over, under or within 15 metres measured in any direction of any apparatus,
or (wherever situated) impose any load directly upon any apparatus or involve embankment works
within 15 metres of any apparatus, the removal or diversion of which apparatus has not been
required by the undertaker under paragraph 356(2) or otherwise or by Northern Gas Networks under
paragraph 356(3), the undertaker must submit to Northern Gas Networks a plan showing the works
and the apparatus.

(2)  The plan to be submitted to Northern Gas Networks under sub-paragraph (1) shall be detailed
including a method statement and describing—

(a) the exact position of the works;
(b) the level at which these are proposed to be constructed or renewed;
(c) the manner of their construction or renewal including details of excavation, positioning

of plant etc;
(d) the position of all apparatus; and
(e) by way of detailed drawings, every alteration proposed to be made to or close to any

apparatus.
(3)  Subject to sub-paragraph (4) the undertaker must not commence the construction or renewal

of any works to which sub-paragraphs (1) or (2) apply until Northern Gas Networks has given written
approval of the plan so submitted.

(4)  Any approval of Northern Gas Networks undertaker required under sub-paragraph (3)—
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(a) may be given subject to reasonable conditions for any purpose mentioned in sub-
paragraph (5) or (7); and

(b) must not be unreasonably withheld or delayed.
(5)  In relation to works to which sub-paragraph (1) applies, Northern Gas Networks may require

such modifications to be made to the plans as may be reasonably necessary for the purpose of
securing its system against interference or risk of damage or for the purpose of providing or securing
proper and convenient means of access to any apparatus.

(6)  Works executed under this Order to which this paragraph 358 applies must be executed only in
accordance with the relevant plan, notified under sub-paragraph (1) and approved (with conditions,
if applicable) under sub-paragraph (4), as amended from time to time by agreement between the
undertaker and Northern Gas Networks. Northern Gas Networks is entitled to watch and inspect the
execution of those works.

(7)  Where Northern Gas Networks requires any protective works or subsidence monitoring to
be carried out either by itself or by the undertaker (whether of a temporary or permanent nature),
Northern Gas Networks must give the undertaker notice of such requirement in its approval under
sub-paragraph (3), and—

(a) such protective works must be carried out to Northern Gas Networks’ reasonable
satisfaction prior to the carrying out of the relevant part of the works;

(b) ground subsidence monitoring must be carried out in accordance with a scheme approved
by Northern Gas Networks (such approval not to be unreasonably withheld or delayed),
which shall set out—

(i) the apparatus which is to be subject to such monitoring;
(ii) the extent of land to be monitored;

(iii) the manner in which ground levels are to be monitored;
(iv) the timescales of any monitoring activities; and
(v) the extent of ground subsidence which, if exceeded, must require the undertaker to

submit for Northern Gas Networks’ approval a ground subsidence mitigation scheme
in respect of such subsidence; and

(c) if a subsidence mitigation scheme is required, it must be carried out as approved (such
approval not to be unreasonably withheld or delayed).

(8)  Nothing in this paragraph shall preclude the undertaker from submitting at any time or from
time to time, but in no case less than 28 days before commencing the execution of the relevant
works, a new plan, instead of the plan previously submitted, and having done so the provisions of
this paragraph shall apply to and in respect of the new plan.

(9)  The Undertaker must not be required to comply with sub-paragraphs (1) or (2) in the case of
emergency but in that case it must give to Northern Gas Networks notice as soon as is reasonably
practicable and a plan of those works shall comply with the other requirements in this paragraph
insofar as is reasonably practicable in the circumstances, provided that it always complies with sub-
paragraph (10).

(10)  At all times when carrying out any works authorised under the Order that may or will
affect the apparatus, the Undertaker must comply with the Statutory undertaker’s policies for safe
working in proximity to gas apparatus including the “Specification for safe working in the vicinity
of Northern Gas Networks, Gas pipelines and associated installation requirements for third parties
“NGN/SPSSW22” and the Health and Safety Executive guidance document “HS(G)47 Avoiding
Danger from underground services”.
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Expenses

360.—(1)  Subject to the following provisions of this paragraph, the undertaker must repay
to Northern Gas Networks the charges, costs and expenses reasonably incurred by Northern Gas
Networks in, or in connection with, the inspection, removal or diversion, relaying or replacing,
alteration or protection of any apparatus or the construction of any new apparatus which may be
reasonably required and necessary in consequence of the execution of any such works as are required
and approved under this Part, including without limitation—

(a) any costs reasonably incurred or compensation properly paid in connection with the
acquisition of rights or the exercise of statutory powers for such apparatus, including
without limitation in the event that the Statutory Undertaker elects to use compulsory
purchase powers to acquire any necessary rights under 356(4);

(b) in connection with the cost of the carrying out of any diversion work or the provision of
any alternative apparatus;

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant
apparatus;

(d) the approval of plans;
(e) the carrying out of protective works;
(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the

installation or removal of any temporary works reasonably necessary in consequence of
the execution of any works carried out pursuant to this Schedule; and

(g) any statutory loss of supply payments under the ‘Guaranteed Standards of Service’ regime
that the Statutory Undertaker may incur in consequence of the works, but in the event
that such payments are likely to become payable, the Statutory Undertaker must give the
Undertaker notice as soon as reasonably practicable of the payments and the likely amount.

(2)  Northern Gas Networks must use its reasonable endeavours to mitigate in whole or in part, and
in any event to minimise, any costs, expenses, loss, demands and penalties capable of being claimed
under sub-paragraph (1). If requested to do so by the undertaker, Northern Gas Networks must
provide an explanation of how the claimed expenses have been minimised or details to substantiate
the cost or compensation claimed pursuant to sub-paragraph (1). The undertaker shall only be liable
to pay expenses that have been reasonably incurred by Northern Gas Networks.

(3)  There is to be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part and which is not re-used as part of the alternative
apparatus, that value being calculated after removal and not including the costs (if any) of disposing
that apparatus.

(4)  If in accordance with the provisions of this Part of this Schedule—
(a) apparatus of a better type, of greater capacity or of greater dimensions is placed in

substitution for existing apparatus; or
(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is

placed at a depth greater than the depth at which the existing apparatus was situated,
then, if this incurs greater expense than would have been incurred by a like-for-like (or as close as
practicable to like-for like) replacement at the same depth, the undertaker shall not be liable for this
additional expense.

(5)  For the purposes of sub-paragraph (4) an extension of apparatus to a length greater than the
length of existing apparatus shall not be treated as a placing of apparatus of greater dimensions than
those of the existing apparatus where such extension is required in consequence of the execution of
any such works as are referred to and approved under this Part.
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(6)  An amount which apart from this sub-paragraph would be payable to Northern Gas Networks
in respect of works by virtue of sub-paragraph (1), if the works include the placing of apparatus
provided in substitution for apparatus placed more than seven years and six months earlier so as to
confer on Northern Gas Networks any financial benefit by deferment of the time for renewal of the
apparatus in the ordinary course, is to be reduced by the amount which represents that benefit.

Indemnity

361.—(1)  Subject to sub-paragraphs (2), (3) and (4), and without detracting from paragraph 359
above, if by reason or in consequence of the construction of any works referred to and approved
under this Part, any damage is caused to any apparatus or alternative apparatus (other than apparatus
the repair of which is not reasonably necessary in view of its intended removal for the purposes
of those works) or property of Northern Gas Networks, or there is any interruption in any service
provided, or in the supply of any goods, by Northern Gas Networks, the undertaker must—

(a) bear and pay the cost reasonably incurred by Northern Gas Networks in making good such
damage or restoring the supply; and

(b) make reasonable compensation to Northern Gas Networks for any other expenses, loss,
damages, penalty or costs incurred by the utility undertaker, by reason or in consequence
of any such damage or interruption.

(2)  The fact that any act or thing may have been done by Northern Gas Networks on behalf of
the undertaker or in accordance with a plan approved by Northern Gas Networks or in accordance
with any requirement of Northern Gas Networks as a consequence of the authorised development
or under its supervision shall not (subject to sub-paragraph (4)), excuse the undertaker from liability
under the provisions of this sub-paragraph (2) unless Northern Gas Networks fails to carry out and
execute the works properly with due care and attention and in a skilful and workman like manner or
in a manner that does not accord with the approved plan.

(3)  Northern Gas Networks must use its reasonable endeavours to mitigate in whole or in part,
and to minimise any costs, expenses, loss, demands, penalties etc. capable of being claimed under
sub-paragraph (1). If requested to do so by the undertaker, Northern Gas Networks must provide an
explanation of how the claim has been minimised or details to substantiate any cost or compensation
claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under this paragraph 360
for claims reasonably incurred by Northern Gas Networks.

(4)  Nothing in sub-paragraph (1) shall impose any liability on the undertaker with respect to—
(a) any damage or interruption to the extent that it is attributable to the neglect or default of

Northern Gas Networks, its officers, employees, servants, contractors or agents; or
(b) any indirect or consequential loss or loss of profits by the Statutory Undertaker

(5)  Northern Gas Networks must give the undertaker reasonable notice of any such claim or
demand and no settlement or compromise shall be made without the consent of the undertaker (not
to be unreasonably withheld or delayed) which, if it withholds such consent, has the sole conduct of
any settlement or compromise or of any proceedings necessary to resist the claim or demand.

Enactments and agreements

362. Nothing in this Part affects the provisions of any enactment or agreement regulating the
relations between the undertaker and Northern Gas Networks in respect of any apparatus laid or
erected in land belonging to the undertaker on the date on which this Order is made.

Co-operation

363. Where in consequence of the proposed construction of any of the works under this Part,
the undertaker or Northern Gas Networks requires the removal of apparatus in accordance with the
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provisions of this Part, each party must use reasonable endeavours to co-ordinate the execution of
such works in the interests of safety and the efficient and economic execution of such works, taking
into account the absolute need to ensure the safe and efficient operation of Northern Gas Networks’
undertaking and its apparatus.

Access

364. If in consequence of the powers granted under this Order, the access to any apparatus is
materially obstructed, the undertaker must provide such alternative means of access to such apparatus
as will enable Northern Gas Networks to maintain or use the apparatus no less effectively than was
possible before such obstruction.

Arbitration

365. Any difference or dispute arising between the undertaker and Northern Gas Networks
under this Part must, unless otherwise agreed in writing between the undertaker and Northern Gas
Networks, be determined by arbitration in accordance with the article 47 (arbitration).

Works falling outside of development authorised by the Order

366. Nothing in this Schedule shall require the undertaker to carry out works, or requires the
undertaker to enable Northern Gas Networks to carry out works, that are not authorised by the Order.
Northern Gas Networks must not request any alteration, diversion, protective work or any other
work which is not authorised to be carried out under this Order (but for the avoidance of doubt, it
may elect to carry out such works itself under any other planning permission, permitted development
rights or statutory powers (including those of compulsory acquisition) available to it).

Cathodic protection testing

367. Where in the reasonable opinion of either party—
(a) the authorised development might interfere with the existing cathodic protection forming

part of the apparatus; or
(b) the apparatus might interfere with the proposed or existing cathodic protection forming

part of the authorised development,

the parties shall co-operate in undertaking the tests which they consider reasonably necessary for
ascertaining the nature and extent of such interference and measures for providing or preserving
cathodic protection.

PART 27
FOR THE PROTECTION OF NORTH TEES LIMITED, NORTH

TEES RAIL LIMITED AND NORTH TEES LAND LIMITED
368. For the protection of the NT Group (as defined below), the following provisions have effect,

unless otherwise agreed in writing between the undertaker and the NT Group.

369. In this Part of this Schedule—
“NTL” means North Tees Limited (company number 05378625) whose registered address is
The Cube, Barrack Road, Newcastle Upon Tyne, Tyne and Wear NE4 6DB and any successor
in title to it;
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“NTR” means North Tees Rail Limited (company number 10664592) whose registered address
is The Cube, Barrack Road, Newcastle Upon Tyne, Tyne and Wear NE4 6DB and any successor
in title to it;
“NTLL” means North Tees Land Limited (company number 08301212) whose registered
address is The Cube, Barrack Road, Newcastle Upon Tyne, Tyne and Wear NE4 6DB and any
successor in title to it;
“NT Group” means NTL, NTR and NTLL;
“operations” means, for each of NTL, NTR and NTLL, their respective freehold land within
the Order limits; and
“works details” means including for land of which the undertaker intends to take only
temporary possession under the Order—
(a) plans and sections;
(b) details of the proposed method of working and timing of execution of works;
(c) details of vehicle access routes for construction and operational traffic; and
(d) any further particulars provided in response to a request under paragraph 369.

Consent under this Part

370.—(1)  Before commencing any part of the authorised development which would have an
effect on the operations or access to any land owned by NTL, NTR or NTLL which is adjacent to the
Order limits, the undertaker must submit to the NT Group the works details for the proposed works
and such further particulars as the NT Group may, within 28 days from the day on which the works
details are submitted under this paragraph, reasonably require.

(2)  No works comprising any part of the authorised development which would have an effect on
the operations or access to any land owned by NTL, NTR or NTLL which is adjacent to the Order
limits are to be commenced until the works details in respect of those works submitted under sub-
paragraph (1) have been approved by the NT Group.

(3)  Any approval of the NT Group under sub-paragraph (2) must be given in respect of NTL,
NTR and NTLL together, must not be unreasonably withheld or delayed but may be given subject to
such reasonable requirements as the NT Group may require to be made for them to have reasonable
access with or without vehicles to the operations and any land owned by NTL, NTR or NTLL which
is adjacent to the Order limits.

(4)  The authorised development must be carried out in accordance with the works details
approved under sub-paragraph (2) and any requirements imposed on the approval under sub-
paragraph (3).

(5)  Where there has been a reference to an arbitrator in accordance with article 47 (arbitration)
and the arbitrator gives approval for the works details, the authorised development must be carried
out in accordance with the approval and conditions contained in the decision of the arbitrator under
article 47.

Indemnity

371.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 369, any damage is caused to the operations
or access to any land owned by NTL, NTR or NTLL which is adjacent to the Order limits is
obstructed, the undertaker must—

(a) bear and pay the cost reasonably incurred by NTL, NTR or NTLL in making good any
such damage; and
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(b) make reasonable compensation to NTL, NTR or NTLL for any other expenses, loss,
damages, penalty or costs incurred by each of them, by reason or in consequence of any
such damage or interruption.

(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or obstruction to the extent that it is attributable to the act, neglect or default of the NT
Group, its officers, employees, servants, contractors or agents.

(3)  Each of NTL, NTR and NTLL must give the undertaker reasonable notice of any such claim or
demand and no settlement or compromise is to be made without the consent of the undertaker which,
if it withholds consent, has the sole conduct of any settlement or compromise or of any proceedings
necessary to resist the claim or demand.

(4)  Each of NTL, NTR and NTLL must use their reasonable endeavours to mitigate in whole
or in part and to minimise any costs, expenses, loss, demands and penalties to which the indemnity
under this paragraph 370 applies. If requested to do so by the undertaker, NTL, NTR and NTLL
must provide an explanation of how the claim has been minimised or details to substantiate any cost
or compensation claimed pursuant to sub-paragraph (1). The undertaker shall only be liable under
this paragraph 370 for claims reasonably incurred by NTL, NTR and NTLL.

Arbitration

372. Any difference or dispute arising between the undertaker and the NT Group under this Part
of this Schedule must, unless otherwise agreed in writing between the undertaker and the NT Group
(acting together), be referred to and settled by arbitration in accordance with article 47 (arbitration).

Apparatus

373. Where, in exercise of powers conferred by the Order, the undertaker acquires any interest
in land in which any apparatus owned by NTL, NTR or NTLL is placed and such apparatus is
to be relocated, extended, removed or altered in any way, no relocation, extension, removal or
alteration shall take place until NTL, NTR or NTLL (as the case may be) has approved contingency
arrangements in order to conduct its operations, such approval not to be unreasonably withheld or
delayed.

PART 28
FOR THE PROTECTION OF TEESSIDE GAS & LIQUIDS

PROCESSING, TEESSIDE GAS PROCESSING PLANT
LIMITED & NORTHERN GAS PROCESSING LIMITED

374. For the protection of TGLP, TGPP and NGPL, the following provisions have effect, unless
otherwise agreed in writing between the undertaker and TGLP, TGPP and NGPL.

375. In this Part of this Schedule—
“alternate access agreement” means a contractually binding agreement providing the
undertaker with an alternative access to plots 110, 112, 113 and 114, utilising land outside of
plots 103 and 108;
“affiliates” means, as to a specified party, any other party that directly, or indirectly through
one or more intermediaries, controls or is controlled by or is under common control with
such specified party. For the purposes of this definition, the concept of “control”, when used
with respect to any specified party, shall signify the possession of the power to direct the
management and policies of such party, whether through the ownership of voting securities or
partnership or other ownership interests;
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“design package” means the package of documents to be provided to the NSMP entity for
consultation and agreement in accordance with the design approval process in paragraphs 378
to 383 comprising of—
(a) the design documents, being all plans, levels and setting out information, drawings,

specifications, details, reports, calculations, records and other construction and design
and related documents and information (including any software necessary to view them)
prepared or to be prepared by or on behalf of the undertaker in relation to the relevant
works and/or the site of the relevant works;

(b) a detailed methodology of the proposed method of working including timing of execution
of the relevant works; and

(c) for relevant works package A the traffic management plan or detail demonstrating how
the relevant works would be delivered in accordance with an already approved traffic
management plan,

which package shall be updated from time to time with the approval of the NSMP Entity in
accordance with the provisions of this Part;
“includes” or “including” means includes without limitation or including without limitation,
as applicable;

“NGPL” means Northern Gas Processing Limited (Company number 2866642) of Suite 1, 7th

Floor 50 Broadway, London, United Kingdom, SW1H 0BL;
“NGPL freehold” means the freehold property registered under Land Registry title number
CE160127;
“NSMP entity” means together TGLP, TGPP and NGPL and any successor in title or function
to the NSMP operations in whole or in part from time to time. Reference to an NSMP entity
shall be to one or more of these entities and reference to NSMP entities will be to all of the
foregoing, as the context admits;
“NSMP group” means the NSMP entity and its affiliates and its and their directors, officers,
employees, contractors, sub-contractors, representatives and agents;
“NSMP operations” means all or any part of operations of the NSMP entities within Teesside
from time to time including the ownership and enjoyment of all NSMP rights and NSMP
property and the operation of all energy and other infrastructure at or relating to NSMP
property, which currently comprises a plant to process gas from the UK North Sea and includes
the NSMP pipelines;
“NSMP pipelines” means the low and high pressure pipelines owned and/or operated and/
or used by the NSMP entities and/or over which the NSMP entities have rights from time to
time within Teesside which are used (or have been used or are intended to be used) at various
times for the passage of natural gas and/or liquid natural gas and/or other products (including
butane, propane and condensate output) and all ancillary apparatus including such works and
apparatus properly appurtenant to the pipelines as are specified by section 65(2) (meaning of
“pipe-line”) of the Pipe-lines Act 1962;
“NSMP property” means all property owned and/or enjoyed by an NSMP entity within
Teesside from time to time, including the TGLP freehold and NGPL freehold itself together
with the NSMP rights;
“NSMP requirements” means, with respect to relevant works package A—
(a) the continuing safety and uninterrupted and unimpeded operation and perpetuation of

the NSMP operations;
(b) uninterrupted and unimpeded emergency access with or without vehicles to the NSMP

operations; and
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(c) the requirement for the NSMP entity and its employees, contractors, sub-contractors,
agents and assigns to have at all times during the construction of the authorised
development 24 hour unhindered access, utilities and servicing to all parts of the NSMP
operations including in relation to access on foot, and with cars, light commercial
vehicles and heavy goods vehicles with abnormal loads;

“NSMP rights” means without limitation all rights, benefits and privileges owned or enjoyed by
an NSMP entity or in relation to which an NSMP entity has a benefit, whether legal, equitable,
contractual or otherwise in existence from time to time relating to the NSMP entities, their
business, operations and property including access, utilities, services (including surface water
drainage) and all rights relating to the NSMP pipelines;
“parties” means the relevant NSMP entity and the undertaker;
“relevant works” mean any part of relevant works package A and relevant works package B;
“relevant works package A” means works included in Work Number 2 or 10 of the authorised
development or access in connection with those works numbers, on plots 103, 105, 106 or 108,
and access in connection with works on plots 110, 112, 113, 114;
“relevant works package B” means those parts of the authorised development, whether within
the TGLP freehold, within the Order limits or otherwise, which would have a potential effect on
the operation, safety, or maintenance of or access to the NSMP operations, excluding relevant
works package A;
“TGLP” means Teesside Gas & Liquids Processing (Company number 02767808) of Suite 1,
7th Floor 50 Broadway, London, United Kingdom, SW1H 0BL and any successor in title or
function and any successor in title to the TGLP freehold;
“TGLP freehold” means the freehold properties registered under Land Registry title numbers
CE160125 and CE168304, within which plots 105, 106 and 103 are situated;
“TGPP” means Teesside Gas Processing Plant Limited (Company number 05740797) of Suite
1, 7th Floor 50 Broadway, London, United Kingdom, SW1H 0BL; and
“traffic management plan” means the undertaker’s detailed traffic management plans for the
relevant works package A and which will set out access arrangements for the relevant works
package A in relation to plot 103, plot 105, plot 106, plot 108, and access in connection with
works on plot 110, plot 112, plot 113, and plot 114, and Seal Sands Road (including but
not limited to plans for ensuring 24 hour unhindered access for the period of construction
of the relevant works package A for the NSMP entity, its employees, contractors, sub-
contractors, agents and assigns whether by cars, light commercial vehicles, heavy vehicles
carrying abnormal loads and emergency services vehicles) for each stage or phase of the
relevant works package A.

376. No relevant works are to be commenced until the design package has been developed and
submitted by the undertaker and approved or deemed approved by the NSMP entity in accordance
with the design approval process at paragraphs 377 to 382 below.

377. Following approval or deemed approval of the design package, the undertaker will submit
any proposed changes (other than those which will have no adverse impact on the NSMP operations)
to any of the documentation or drawings comprising the approved design package in accordance
with the change approval process at paragraphs 382 to 386387 below and prior to the changes
being implemented. The undertaker shall only implement such changes to the documentation or
drawings (as applicable) as are agreed in writing in advance with the NSMP entity under the change
approval process. Following any such changes to the design package having been approved or
deemed approved the undertaker shall provide the NSMP entity with an updated electronic copy of
the design package as changed.
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378. The undertaker will design and carry out or will procure that the relevant works are designed
and carried out in all respects in accordance with the approved design package (subject to any
changes agreed as part of the change approval process).

Approval Process

Part A – Design Approval Process

379. This Part A sets out the approval process to be followed in respect of the consultation and
agreement of the design package.

380. The undertaker shall submit the design package to the NSMP entity for consultation, review
and approval.

381. Following submission of the design package to the NSMP entity, the parties agree to actively
consult with each other so as to achieve approval by the NSMP entity within twenty business days
of receipt by the NSMP entity of the design package. As part of that consultation the parties agree
to adhere to the following—

(a) the NSMP entity must, within twenty business days of the date of receipt of the design
package, notify in writing the undertaker;

(i) of its approval of all or any part of the design package; or
(ii) of its disapproval of all or any part of the design package and the reasons for

disapproval of any part of the design package; or
(iii) any further or other information, data and documents that the NSMP entity

reasonably requires, including, without limitation any modified documents or
drawings,

(b) Within twenty business days of the undertaker providing any further information pursuant
to sub-paragraph (a)(iii) above or providing material reasons why any changes requested
by the NSMP entity (as part of its response pursuant to sub-paragraph (a)(ii) or (iii) cannot
be implemented or further information cannot be provided, the NSMP entity and the
undertaker will actively consult with each other for the purposes of agreeing the design
package.

(c) If agreement on the design package and approval by the NSMP entity cannot be reached
before the relevant period pursuant to sub-paragraph (a) or (b) above (or such alternate
timescales as are agreed between the parties), the matter will be treated as a dispute to
be resolved in accordance with paragraph 401 of this Part unless otherwise agreed by the
parties.

382. In the event the NSMP entity does not provide any response to the undertaker in accordance
with the timescale set out in paragraph 380(a) or (b) the NSMP entity shall be deemed to have given
their approval to the design package.

383. Once approved, the undertaker shall issue one paper copy and one electronic copy of the
documents comprised within the approved design package and shall compile and maintain a register
of the date and contents of the submission of the design package.

384. With respect to the relevant works package A, the undertaker may either submit the
traffic management plan for agreement as part of the design package, or it may submit the traffic
management plan in advance of a design package in which case the design approval process set out
in Part A and the change approval process set out in Part B of this Part of this Schedule shall apply
as though references to “design package” were to “traffic management plan”.

Part B – Change Approval Process
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385. This Part B sets out the approval process to be followed in respect of the consultation
and agreement of any changes (other than those which will have no adverse impact on the NSMP
operations) required to the design package after its approval under the design approval process above.

386. The undertaker shall submit any such change required to the design package (other than
those which will have no adverse impact on the NSMP operations) (a “change request”) to the NSMP
entity for consultation, review and approval.

387. Following submission of the change request to the NSMP entity, the parties agree to actively
consult with each other so as to achieve approval by the NSMP entity of the change request within
ten working days of receipt by the NSMP entity of the change request. As part of that consultation
the parties agree to adhere to the following—

(a) the NSMP entity must, within ten business days of the date of receipt of the change request,
notify in writing the undertaker—

(i) of its approval of all or any part of the change request;
(ii) of its disapproval of all or any part of the change request including the reasons for

disapproval of any part of the change request; or
(iii) any further or other information, data and documents that the NSMP entity

reasonably requires, including, without limitation any modified documents or
drawings;

(b) within five business days of the undertaker providing any further information pursuant
to sub-paragraph (a)(iii) above, or providing material reasons why any changes requested
by the NSMP entity (as part of its response pursuant to sub-paragraph (a)(ii) or (iii))
cannot be implemented or further information cannot be provided, the NSMP entity and
the undertaker will actively consult with each other for the purposes of agreeing the change
request; and

(c) if agreement between the parties cannot be reached before the end of the relevant period
pursuant to sub-paragraph (a) or (b) above (or such alternate timescales as are agreed
between the parties) the matter will be treated as a dispute to be resolved in accordance
with paragraph 401 of this Part.

388. In the event the NSMP entity does not provide a response to the undertaker in accordance
with the timescales set out in paragraph 386(a) or (b) above, the NSMP entity shall be deemed to
have given their approval to the change request.

389. Once approved, the undertaker shall issue one (1) paper copy and one (1) electronic copy
of the documents comprising any approved change request and compile and maintain a register of
the date and contents of any such change request.

Part C – Approval Principles

390. Any approval of the NSMP entity required under Part A or Part B of this Part of this Schedule
must not (subject to paragraphs 390 and 391 below) be unreasonably withheld or delayed but may
be given subject to the NSMP requirements (with respect to relevant works package A) and in
considering any request to agree or approve details under Part A or B the NSMP Entity must make
its decision in accordance with—

(a) with respect to relevant works package A, the approval principles set out at paragraphs 390
to 394 of this Part; and

(b) with respect to relevant works package B, with the approval principles set out at
paragraphs 395 and 396 of this Part.
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Approval Principles: Relevant Works Package A

391. Where the NSMP entity can reasonably demonstrate that any part of the relevant works
package A will materially adversely affect the uninterrupted and unimpeded operation, safety and
maintenance of, or access to, the NSMP operations it is entitled to withhold its authorisation until
the undertaker can demonstrate to the reasonable satisfaction of the NSMP entity that such part
of relevant works package A will not materially adversely affect the uninterrupted and unimpeded
operation, safety and maintenance of, or access to, the NSMP operations, having regard to the
measures of any approved or proposed traffic management plan. A material adverse effect includes
any impediment, diminution, restriction or interruption on the NSMP entity’s access to the access
road which runs across plots 108, 103 and 106.

392. Subject to paragraph 393, below, it shall be reasonable for the NSMP entity to withhold
approval to any works comprised in relevant works package A—

(a) which shall include physical works on, depositing of materials on or stopping up of
plots 108, 103 and 106 but not the passage of reasonable construction traffic over these
plots (which shall be subject to any approved traffic management plan or any traffic
management plan submitted as part of the design package);

(b) which involve any resurfacing or redevelopment of the access road between the TGLP
freehold and Seal Sands Road and the continuation of that access road within the TGLP
freehold unless a working method has been submitted and approved by the NSMP entity
which amongst any other requirements of the NSMP entity demonstrates access will be
continuously maintained and will be no less convenient for the NSMP entity;

(c) which require access for construction traffic over the access road between the TGLP
freehold and Seal Sands Road and the continuation of that access road within the TGLP
freehold, other than—

(i) over plots 98, 108, 103, 105 and 106 as strictly required for construction of Work
Number 2A within plot 105; or

(ii) over plots 98, 108 and 103 as strictly required for the implementation of Work
Numbers 2 and 10 on plots 110, 112, 113 and 114,

in each case subject to the approved traffic management plan or any proposed traffic
management plan submitted as part of the relevant design package;

(d) which include any construction or laydown area on the TGLP freehold, other than a
temporary laydown area within plot 105 for materials required for the construction of
Work Number 2A within plot 105; or

(e) which requires the stopping up of Seal Sands Road or the private road (parts of which runs
through plots 103, 106 and 108) either temporarily or permanently.

393. It will be unreasonable for the NSMP entity to withhold approval under sub-paragraphs
391(a) and (c), on grounds relating to access to the NSMP operations (as required under the NSMP
requirements) if the design package submitted demonstrates that relevant works package A will be
undertaken in accordance with any approved traffic management plan.

394. The undertaker and the NSMP entity must, in carrying out their obligations in relation to
the traffic management plan and approval of the design package for relevant works package A—

(a) co-operate with each other with a view to ensuring—
(i) the compatibility of the authorised development and the NSMP operations;

(ii) the co-ordination of the construction programming of the authorised development
and the NSMP operations; and

(iii) the achievement of the NSMP requirements; and
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(b) use reasonable endeavours to avoid any conflict arising from the carrying out of the
authorised development and the NSMP operations, having regard always to the NSMP
requirements.

Approval Principles: Relevant Works Package B

395. It shall be reasonable for the NSMP entity to withhold approval to any works comprised in
relevant works package B, or to impose conditions on any approval having regard to the requirement
for—

(a) uninterrupted and unimpeded emergency access with or without vehicles to the NSMP
operations at all times; and

(b) reasonable access with or without vehicles to inspect, repair, replace and maintain and
ensure the continuing safety and operation or viability of the NSMP operations.

396. The undertaker and the NSMP entity must, in carrying out their obligations in relation to
the approval of the design package for relevant works package B—

(a) co-operate with each other with a view to ensuring—
(i) the compatibility of the authorised development and the NSMP operations; and

(ii) the co-ordination of the construction programming of the authorised development
and the NSMP operations; and

(b) use reasonable endeavours to avoid any conflict arising from the carrying out of the
authorised development and the NSMP operations, having regard always to the approval
principles in paragraph 395.

Compliance with requirements, etc. applying to the NSMP operations

397. If any circumstance arises resulting from relevant works package A which causes any
interruption to the operation or maintenance of or access to the NSMP operations or damage to the
NSMP property the undertaker shall procure its immediate remediation.

398. In undertaking any works in relation to the NSMP operations or exercising any rights
relating to or affecting the NSMP operations, the undertaker must comply with such conditions,
requirements or regulations relating to uninterrupted operation and access, health, safety, security
and welfare as are operated in relation to access to or activities in the NSMP operations, provided
the same are provided to the undertaker prior to approval of the design package.

399. For the benefit of NSMP, the undertaker must not exercise the powers granted under this
Order so as to hinder or prevent access via the access road between the TGLP freehold and Seal
Sands Road and the continuation of that access road within the TGLP freehold other than as expressly
provided for in an approved traffic management plan or approved design package.

Indemnity

400.—(1)  Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the
construction of any of the works referred to in paragraph 375 any damage is caused to NSMP
operations or there is any interruption in any service provided, or in the supply of any goods, by the
NSMP entity, the undertaker must—

(a) bear and pay the cost reasonably incurred by the NSMP entity in making good such damage
or restoring the supply; and

(b) make reasonable compensation to the NSMP entity for any other expenses, loss, damage,
penalty or costs incurred by the NSMP entity, by reason or in consequence of any such
damage or interruption.
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(2)  Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any
damage or interruption to the extent that it is attributable to the act, neglect or default of the NSMP
entity or its agents.

(3)  The NSMP entity must give the undertaker reasonable notice of any such claim or demand
and no settlement or compromise is to be made without the consent of the undertaker, which, if it
withholds such consent, has the sole conduct of any settlement or compromise or of any proceedings
necessary to resist the claim or demand.

(4)  The NSMP entity must use its reasonable endeavours to mitigate in whole or in part any costs,
expenses, loss, demands, and penalties to which the indemnity under this paragraph 400 applies.

Arbitration

401. Any difference or dispute arising between the undertaker and the NSMP entity under this
Part of this Schedule must, unless otherwise agreed in writing between the undertaker and the NSMP
entity, be referred to and settled by arbitration in accordance with article 47 (arbitration).

Access to plots 110, 112, 113 or 114

402. The undertaker must not use plots 105 or 106 to access plots 110, 112, 113 or 114.

403. The undertaker must not use plots 103 or 108 to access plots 110, 112, 113 or 114 if an
alternate access agreement has been concluded.

404. Where an alternate access agreement has been concluded, reference to plots 110, 112, 113
and 114 in the definitions of “relevant works package A” and “traffic management plan” is taken
to be deleted.
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