STATUTORY INSTRUMENTS
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NATIONAL HEALTH SERVICE, ENGLAND
The National Health Service (Property Expenses Scheme)
(England) Regulations 2018
Made

-

-

-

-

25th June 2018

Laid before Parliament
Coming into force -

29th June 2018
-

1st August 2018

The Secretary of State makes these Regulations in exercise of the powers conferred by sections 71
and 272(7) and (8) of the National Health Service Act 2006(a).
In accordance with section 71(1) of that Act, these Regulations are made with the consent of the
Treasury.

PART 1
General
Citation, commencement and application
1.—(1) These Regulations may be cited as the National Health Service (Property Expenses
Scheme) (England) Regulations 2018.
(2) These Regulations come into force on 1st August 2018.
(3) These Regulations apply to England only.
Interpretation
2. In these Regulations—
“the 1999 Regulations” means the National Health Service (Property Expenses Scheme)
Regulations 1999(b);
“the 2006 Act” means the National Health Service Act 2006;
“the 2012 Act” means the Health and Social Care Act 2012(c);

(a) 2006 c. 41. Section 71 was amended by section 142 of, and paragraph 85 of Schedule 5 and Part 4 of Schedule 15 to, the
Health and Social Care Act 2008 (c. 14); by paragraph 18 of Schedule 4, paragraphs 17 and 19 of Schedule 7, paragraphs 1
and 28 of Schedule 14, paragraph 10(1) and (3) of Schedule 17 and paragraph 9(1) and (3) of Schedule 19 to the Health and
Social Care Act 2012 (“the 2012 Act”); and by paragraph 24(3) of Schedule 5 and paragraph 18(9) of Schedule 7 to the
Care Act 2014 (c. 23). The powers conferred by the National Health Service Act 2006 which are exercised by the Secretary
of State in making these Regulations are exercisable only in relation to England by virtue of section 271(1) of that Act.
(b) S.I. 1999/874.
(c) 2012 c. 7.

“the appointed day” means the day on which these Regulations come into force;
“eligible body” means a body specified in regulation 4;
“membership year” means, in relation to an eligible body, any period of 12 months beginning
on 1st April during any part of which that body is a member of the Scheme;
“relevant function” means—
(a) arranging for the provision of, or providing services for the purposes of, or exercising
functions in relation to, the health service continued under section 1(1) of the NHS Act
2006;
(b) a power exercised by virtue of section 7 of the Health and Medicines Act 1988(a);
(c) a power exercised under section 13W, 14Z5, 43(3) or 44 of, or paragraphs 19 or 20 of
Schedule 4 to, the 2006 Act(b);
(d) a power exercised under section 243 or 270 of the 2012 Act;
(e) a function conferred by regulations made under section 240(1)(a) or (b) of the 2012 Act.

PART 2
The Scheme
Property Expenses Scheme
3.—(1) The Property Expenses Scheme (“the Scheme”)(c) established by the 1999 Regulations
shall continue to exist in accordance with, and as if it had been established under, these
Regulations.
(2) An eligible body may participate in the Scheme only if it is a member of the Scheme.
(3) The Secretary of State is to continue to administer the Scheme.
Eligible Bodies
4.—(1) The bodies which are eligible to be members of the Scheme are—
(a) the Board(d),
(b) a clinical commissioning group,
(c) an NHS Trust,
(d) a Special Health Authority,
(e) NICE(e),
(f) the Health and Social Care Information Centre,
(a) 1988 c. 49. Relevant amendments to section 7 were made by paragraph 116 of Schedule 1 to the National Health Service
(Consequential Provisions) Act 2006 (c. 43).
(b) Sections 13W and 14Z5 of the National Health Service Act 2006 were inserted by sections 23(1) and 26 (respectively) of
the 2012 Act. Section 43(3) was amended by section 164 of the 2012 Act.
(c) The 1999 Regulations were made in exercise of powers conferred by section 126(4) of the National Health Service Act
1977 (c. 49) and powers conferred by section 21 of the National Health Service and Community Care Act 1990 (c. 19) (“the
1990 Act”). Section 21 of the 1990 Act was re-enacted by section 71 of the National Health Service Act 2006. By virtue of
paragraph 1(2) of Schedule 2 to the National Health Service (Consequential Provisions) Act 2006, anything done under a
provision repealed by the NHS Act 2006 continues to have effect as if done under any re-enactment of the repealed
provision. These Regulations are made in exercise of the powers conferred by sections 71 and 272(7) and (8) of the
National Health Service Act 2006.
d) “The Board” is defined in Section 275(1) of the 2006 Act as the National Health Service Commissioning Board. This
definition was inserted by section 55(1) of, and paragraph 138(2) of Schedule 4 to, the 2012 Act. The Board is a body
corporate established under section 1H of the 2006 Act and is also known as NHS England. Section 1H was inserted by
section 9(1) of the 2012 Act.
(e) “NICE” is the National Institute for Health and Care Excellence is a body corporate established under section 232 of the
2012 Act.
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(g) Health Education England,
(h) an NHS foundation trust,
(i) the Care Quality Commission,
(j) the Health Research Authority, and
(k) a company formed under section 223 of the 2006 Act and wholly owned by the Secretary
of State.
Membership of the Scheme
5.—(1) Any eligible body may apply to the Secretary of State to become a member of the
Scheme.
(2) An application under paragraph (1) must—
(a) be in writing;
(b) be made in such form and submitted in such manner as the Secretary of State may
require;
(c) specify a date on which the eligible body proposes that its membership should start; and
(d) if required by the Secretary of State, contain, or be accompanied by the information
specified in paragraph (4).
(3) At any time before determining an application, the Secretary of State may in writing require
the applicant to provide such further information as the Secretary of State considers necessary for
the purposes of that determination.
(4) Information that may be required under paragraph (2) is—
(a) the nature of the applicant’s relevant functions;
(b) the number of employees of the applicant who are engaged in the performance by the
applicant of any relevant function specified by the Secretary of State, or any part of such
a function;
(c) the qualifications and experience of such employees; and
(d) the details of expenses to which the Scheme applies incurred by the applicant and the date
on which they were incurred.
(5) The Secretary of State must—
(a) within six weeks of receiving an application made in accordance with requirements under
paragraph (1), determine whether or not to grant it; and
(b) as soon as reasonably practicable, inform the applicant of the determination by a notice in
writing which, if the application is granted, must specify the date on which the applicant’s
membership is to start.
(6) In determining whether to grant an application, the Secretary of State must have regard to—
(a) the information provided by the applicant; and
(b) such other factors as the Secretary of State considers relevant.
(7) Where an eligible body’s application is granted, the body’s membership of the Scheme starts
on the date specified in the notice under paragraph (5)(b).
Cancellation of membership by a member
6.—(1) This regulation applies only in relation to any member which has been a member of the
Scheme for at least three consecutive membership years.
(2) The member may cancel its membership of the Scheme by giving the Secretary of State
notice in writing of the cancellation.
(3) Where a notice under paragraph (2)—
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(a) is given before 1st September in a membership year, the notice takes effect at the end of
that membership year;
(b) is given on or after 1st September in a membership year, the notice takes effect at the end
of the following membership year.
Cancellation of membership by the Secretary of State
7.—(1) The Secretary of State may cancel a member’s membership of the Scheme where any of
paragraphs (2) to (4) apply.
(2) This paragraph applies where the member is liable to make a payment to the Secretary of
State under regulation 11 (duty of members to make contributions to the Scheme) and that
payment remains unpaid for a period of 28 days or more which starts with the date on which the
payment becomes due.
(3) This paragraph applies where the member has failed to provide any information required
under regulation 14 (duty of members to provide information)—
(a) before the end of the period of 28 days which starts with the date on which the Secretary
of State requests the information; or
(b) if the Secretary of State in writing allows a further period for providing such information,
before the end of that further period.
(4) This paragraph applies where the Secretary of State considers that it would be detrimental to
the efficient administration of the Scheme or the interests of other members for the member to
remain a member of the Scheme.
(5) Where the Secretary of State cancels a member’s membership under paragraph (1) the
Secretary of State must inform the member by notice in writing that its membership of the Scheme
is to cease with effect from a date specified in the notice and that date must not be earlier than the
28th day after the day on which the notice is sent
(6) The Secretary of State may determine not to cancel the membership by giving the member a
further notice in writing to that effect.
(7) A notice given under paragraph (6) must be given before the date on which membership was
to cease as specified in the notice given under paragraph (5).
Automatic termination of membership
8. Where a member ceases to be an eligible body, its membership ceases immediately.
Expenses to which the Scheme applies
Expenses of members
9.—(1) The Scheme applies to any expense incurred by a member arising from any loss of, or
damage to, the member’s property.
(2) For the purposes of paragraph (1) an expense includes, but is not restricted to, an expense
arising from—
(a) loss of, or damage to, property of the member or for which the member was responsible
in the course of a relevant function;
(b) loss of use of equipment or other property as a result of it needing immediate repair or
replacement before the member can resume normal working;
(c) loss of, or damage to, property arising from a deliberate act of fraud or dishonesty; and
(d) any consequential or ancillary expense which arises in connection with any expense
referred to in any of sub-paragraphs (a) to (c) or in paragraph (1).
(3) The Secretary of State and a member may agree—
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(a) a minimum level of expense which must arise before a payment in respect of such an
expense may be made under the Scheme; and
(b) an amount which is to be the maximum amount of any payment in respect of such an
expense which may be made under the Scheme.
Payments into the Scheme
Determination of amounts payable by members
10.—(1) The Secretary of State must determine the amount which each member of the Scheme
must pay to the Secretary of State in respect of each membership year.
(2) In determining that amount in respect of any member, the Secretary of State may have regard
to—
(a) the Secretary of State’s estimate of the total amount which, under regulation 13
(payments out of the Scheme), is likely to be payable during that membership year in
respect of all expenses to which the Scheme applies;
(b) the nature of the member’s relevant functions;
(c) the number of the member’s employees who are engaged in the member’s performance of
each relevant function or any part of a relevant function;
(d) the qualifications and experience of those employees;
(e) any agreement in respect of the member which falls within regulation 13(3)(c)
(agreement that Scheme to cover expense incurred before membership starts);
(f) any agreement in respect of the member which falls within regulation 13(7)(c)
(agreement that Scheme to cover expense which falls to be met after membership ceases);
and
(g) the Secretary of State’s assessment of—
(i) the likely effectiveness of any steps being taken, or to be taken, by the member as to
the manner in which the member exercises any relevant function for the purpose of
reducing the incidence of expenses in connection with that function to which the
Scheme applies; and
(ii) the effectiveness of any steps which have already been taken for that purpose; and
(h) any other factor relating to the member or any other member of the Scheme which the
Secretary of State considers relevant to the determination under paragraph (1).
(3) In respect of each membership year, the Secretary of State must give each member notice in
writing which specifies the amount determined in respect of the member under paragraph (1).
(4) In respect of a member’s—
(a) first membership year, the notice must be given no later than six months after the date on
which the Secretary of State receives the member’s application to become a member;
(b) second membership year, the notice must be given no later than 1st July in that
membership year;
(c) third and any subsequent membership year, the notice must be given no later than 31st
December in the membership year before that to which the notice relates.
(5) For the purposes of paragraph (4), reference to “the first membership year” of a body which
is a member of the Scheme is to the whole or part of any membership year immediately following
any period during which the body was not a member.
Duty of members to make contributions to the Scheme
11.—(1) Where a member receives a notice under regulation 10(3) in respect of a membership
year, the member must pay—
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(a) the amount due in respect of the member’s first membership year no later than 8 months
after the date on which the Secretary of State receives the member’s application to
become a member;
(b) the amount due in respect of the member’s second membership year no later than 1st
August in that membership year.
(2) Where a member receives a notice under regulation 10(3) in respect of its third or a
subsequent membership year, the member must pay the amount due—
(a) in accordance with such arrangements as may be agreed between the Secretary of State
and the member (which may include payment in instalments to be made at an agreed
time); and
(b) if no agreement is reached by 1st March immediately before the start of that membership
year, by such time and in such a manner as the Secretary of State may determine.
(3) For the purposes of paragraph (1), reference to “the first membership year” of a body which
is a member of the Scheme is to be construed in accordance with regulation 10(5).
Revision of determination of payable amount
12.—(1) Paragraph (2) applies where the Secretary of State identifies before the end of a
membership year that the amount determined under regulation 10(1) as being payable by the
member in respect of that year—
(a) is incorrectly calculated;
(b) is determined by reference to information which was incorrect; or
(c) ought to be reconsidered in light of further information that has become available to the
Secretary of State.
(2) The Secretary of State—
(a) must reconsider the amount determined; and
(b) at any time before the end of the membership year in question, may revise the amount
payable by the member in respect of that year.
(3) The Secretary of State must give the member notice in writing of any revised amount
determined under paragraph (2)(b).
(4) Where the revised amount determined under paragraph (2)(b) is higher than the original
amount, the member must pay the difference in respect of the membership year—
(a) in accordance with such arrangements as may be agreed between the Secretary of State
and the member (which may include payment in instalments to be made at agreed times);
and
(b) if no agreement is reached by the end of the membership year, by such time and in such
manner as the Secretary of State may determine.
(5) Where the revised amount determined under paragraph (2)(b) is lower than the original
amount the member’s remaining payments for that membership year will be reduced to account
for the revised amount and are to be paid in accordance with any arrangements that have been, or
may be, agreed between the Secretary of State and the member.
(6) The reference in paragraph (1) to an amount determined by the Secretary of State under
regulation 10(1) includes any revised amount determined under paragraph (2)(b).
Payments out of the Scheme
Payments out of the Scheme: expenses of members
13.—(1) Where a member of the Scheme incurs an expense to which the Scheme applies, the
Secretary of State may pay to the member or on the member’s behalf an amount determined by the
Secretary of State in respect of that expense.
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(2) No payment may be made under paragraph (1) in respect of any liability which is of a nature
in respect of which the Secretary of State has in respect of all members and in respect of the
relevant membership year determined is not eligible for payment under the Scheme.
(3) Except to such extent as the Secretary of State may determine, no payment may be made
under paragraph (1) in respect of any expense incurred by the member which is excluded from the
Scheme by any of paragraphs (4) to (8).
(4) An expense that would have been an expense to which the Scheme applies, if at the time it
was incurred, the eligible body was a member of the Scheme is excluded from the Scheme
unless—
(a) some part of that expense was to be met by the eligible body after it became a member;
(b) the Secretary of State is satisfied that the eligible body informed the Secretary of State
before the end of the qualifying period that the expense had arisen;
(c) the Secretary of State agreed before the start of the eligible body’s membership that any
expense to which sub-paragraphs (a) and (b) apply should not be excluded from the
Scheme; and
(d) that agreement remains in force at the date on which the expense falls to be met by the
eligible body.
(5) Any expense of a member which falls to be met after the member gives notice of
cancellation under regulation 6(2) (cancellation of membership by a member) but before its
membership has ceased is excluded from the Scheme unless—
(a) the Secretary of State is satisfied that the expense would have fallen to be met at that time
irrespective of the member’s decision to give such a notice; and
(b) would otherwise be an expense to which the Scheme applies.
(6) Any expense of a member which falls to be met after the Secretary of State gives notice of
cancellation under regulation 7(1) (cancellation of membership by the Secretary of State) but
before its membership has ceased is excluded from the Scheme unless the Secretary of State is
satisfied that the expense would have fallen to be met at that time irrespective of its decision to
give such a notice.
(7) Any expense in relation to which the member has not complied with any condition imposed
by the Secretary of State is excluded from the Scheme.
(8) Any expense of a former member which falls to be met after its membership of the Scheme
has ceased is excluded from the Scheme unless—
(a) the expense was incurred before the former member’s membership ceased;
(b) the Secretary of State is satisfied that the former member informed the Secretary of State
before the end of the qualifying period that the expense had been incurred;
(c) the Secretary of State agreed before former member’s membership ceased that any
expense to which sub-paragraphs (a) and (b) apply should not be excluded from the
Scheme; and
(d) that agreement remained in force on the date on which the payment fell to be met.
(9) In paragraph (3)(b) and (8)(b), the “qualifying period” is the period of 14 days starting with
the date on which the member or former member (as the case may be) became aware that the
expense had arisen or, if earlier, the date on which the Secretary of State considers that the
member ought to have become aware that the expense had arisen.
Miscellaneous
Duty of members to provide information
14.—(1) In this regulation “specified” means specified by the Secretary of State in a notice
under paragraph (2).
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(2) The Secretary of State may by notice in writing require a member to provide the Secretary of
State with specified information.
(3) Specified information includes—
(a) the nature of any relevant function carried on, or to be carried on, by the member in a
specified membership year;
(b) the number of the member’s employees who are engaged in the member’s performance of
a specified relevant function or in a specified part of any such function;
(c) the qualifications and experience of those employees; and
(d) any event of which the member is aware which it considers might give rise to an expense
to which the Scheme applies.
(4) The member must comply with a notice under paragraph (2) and must—
(a) provide the information within 28 days of the notice being sent or within such further
period as the Secretary of State may in writing allow;
(b) provide the information in any specified form; and
(c) submit the information in any specified manner.
Directions and guidance
15.—(1) The Secretary of State must make the following information available to eligible bodies
in such form and at such times as the Secretary of State considers appropriate—
(a) any directions which the Secretary of State gives to a relevant body with respect to the
exercise by that body of its functions in connection with administering the Scheme; and
(b) any guidance which the Secretary of State gives to a relevant body as to the manner in
which the Scheme is to be administered.
(2) “Relevant body” means a body directed by the Secretary of State under any enactment to
carry out functions in connection with the administration of the Scheme.
Revocations and savings
16.—(1) Subject to paragraph (2), the instruments specified in the first column of the table set
out in the Schedule are, in relation to England only, revoked to the extent stated in the third
column of that table.
(2) Where an expense was incurred before the appointed day—
(a) any determination as to whether the Scheme applies to the expense; and
(b) any determination as to whether to make a payment in respect of the expense (and the
amount of any such payment),
is to be made in accordance with the relevant provisions of the 1999 Regulations as if those
Regulations remained in force.
Transitional provision
17.—(1) An eligible body which, immediately before the appointed day, was a member of the
Scheme is to continue to be a member of the Scheme (subject to any cancellation of the
membership under regulation 6 (cancellation by a member) or 7 (cancellation by the Secretary of
State)(a).
(2) Any application for membership of the Scheme which—

(a) By virtue of regulation 3(1) of these Regulations, a notice given under regulation 7 of the National Health Service (Property
Expenses Scheme) Regulations 1999 (termination of membership) has effect as if given under the corresponding provisions
of these Regulations in any case where membership of the Scheme has not ceased by the date on which these Regulations
come into force.
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(a) has been made under regulation 6 of the 1999 Regulations (membership of the Scheme)
before the appointed day; and
(b) has not been determined before the appointed day,
is to be dealt with as if the application had been made under regulation 5 of these Regulations
(membership of the Scheme).
(3) For the purposes of regulation 9(2)(a), in relation to loss of, or damage to, property which
occurred on or after 1st April 1999 and before 1st May 2014, “relevant function” is to have the
meaning given in regulation 1(2) of the 1999 Regulations on 1st May 2014.
(4) Any amount payable by a member of the Scheme under regulation 8 of the 1999 Regulations
(members’ contributions to the Scheme) which has not been paid before the appointed day is to be
treated as payable under regulation 10 of these Regulations (duty of members to make
contributions to the Scheme).
(5) Where a period of time specified in the 1999 Regulations is current on the appointed day,
and a period of time is also specified in a corresponding provision of these Regulations, these
Regulations have effect as if the corresponding provision of these Regulations had been in force
when the period began to run.
(6) Except as stated in regulation 16(2)—
(a) anything done, if effective immediately before the appointed day, has effect after the
appointed day as if done under or for the purposes of the corresponding provision of these
Regulations; and
(b) any matter that is ongoing under or for the purposes of the 1999 Regulations immediately
before the appointed day is to be treated as ongoing under these Regulations.
Signed by authority of the Secretary of State for Health and Social Care.
O’Shaughnessy
Parliamentary Under-Secretary of State,
Department of Health and Social Care

25th June 2018
We consent

21st June 2018

Craig Whittaker
Paul Maynard
Two of the Lords Commissioners of Her Majesty’s Treasury

SCHEDULE

Regulation 16

Table
Instrument
The National Health Service
(Property Expenses Scheme)
Regulations 1999
The National Health Service
(Property Expenses Scheme)
Amendment Regulations 2000
The National Health Service
(Property Expenses Scheme)
(Amendment) Regulations
2014

Reference
SI 1999/874

Extent of revocation
The whole instrument

SI 2000/2342

The whole instrument

SI 2014/932

The whole instrument

9

EXPLANATORY NOTE
(This note is not part of the Regulations)
The NHS Property Expenses Scheme covers property damage and is funded by membership
contributions. It was established by the National Health Service (Property Expenses Scheme)
Regulations 1999 (“the 1999 Regulations”).
This instrument consolidates the 1999 Regulations and the instruments which amended them, in
respect of their application to England. Regulation 16 revokes those instruments but saves the
1999 Regulations to a certain extent in certain circumstances. Regulation 16(2) provides that
where an expense was incurred before the coming into force of these Regulations, the 1999
Regulations apply in relation to both the determination as to whether the Scheme applies, and
whether a payment is to be made, in respect of that expense.
Regulation 17 provides that these Regulations rather than the 1999 Regulations apply in relation to
certain circumstances despite those circumstances arising before the coming into force of these
Regulations.
An impact assessment has not been produced for this instrument as no impact on the private or
voluntary sectors is foreseen.
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