EXPLANATORY MEMORANDUM TO
THE HIGHER EDUCATION AND RESEARCH ACT 2017 (COOPERATION AND
INFORMATION SHARING) REGULATIONS 2018
2018 No. 607
1.

Introduction

1.1

This explanatory memorandum has been prepared by the Department for Education
(‘the Department’) and is laid before Parliament by Command of Her Majesty.

2.

Purpose of the instrument

2.1

This instrument prescribes persons with whom, and functions for which, the Office
for Students (“OfS”) may cooperate and share information under the Higher
Education and Research Act 2017 (“the Act”). The Act requires relevant persons and
their relevant functions to be set out in regulations where the purpose of the
information sharing is predominantly for the performance of a function of another
person, rather than of the OfS. This instrument does not impose a duty on the OfS to
cooperate or share information.

3.

Matters of special interest to Parliament
Matters of special interest to the Joint Committee on Statutory Instruments

3.1

None.
Other matters of interest to the House of Commons

3.2

As this instrument is subject to the negative procedure and has not been prayed
against, consideration as to whether there are other matters of interest to the House of
Commons does not arise at this stage.

4.

Legislative Context

4.1

The OfS was created to be the main regulator of higher education providers in
England by the Act. Section 63(1) and (3) of the Act allow the OfS to cooperate and
share information, where it considers it appropriate to do so, with other bodies for the
performance of functions of the OfS. Under section 63 (2)(a) and (4), the OfS may
also cooperate and share information, where it considers it appropriate to do so, with
other ‘relevant’ persons for the performance of those persons’ ‘relevant’ functions.
Under section 63(2)(b) the OfS must cooperate with a ‘relevant’ person in the
performance of a ‘relevant’ function if required to do so by the Secretary of State.
Section 63(7) provides that “relevant persons” and “relevant functions” are to be
prescribed by regulations.

5.

Extent and Territorial Application

5.1

The extent of this instrument is England and Wales.

5.2

The territorial application of this instrument is England and Wales.
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6.

European Convention on Human Rights

6.1

As the instrument is subject to negative resolution procedure and does not amend
primary legislation, no statement is required.

7.

Policy background
What is being done and why

7.1

The predecessors of the OfS were the Higher Education and Funding Council for
England (“HEFCE”) and the Office for Fair Access (“OFFA”). These bodies ceased
to exist when the OfS came into being on 1 April 2018. The enabling legislation for
HEFCE did not restrict cooperation or information sharing in the same way as the Act
does for the OfS. Under the Act, it is necessary to prescribe the persons with whom
the OfS might cooperate and share information where this is predominantly for the
other person’s functions, and also to prescribe those functions. The reasons for the
information sharing may include (but are not limited to) instances where the OfS may
have information, for example around potential wrongdoing, but the other body has
the power to take action, or where sharing information will improve data quality,
avoid duplication, promote cooperation and collaborative working practices or
improve mutual understanding of the HE sector.

7.2

We have reviewed where this is the case both in terms of a) cooperation participated
in, and information shared by, HEFCE or OFFA which the OfS will wish to continue
and b) new cooperation and information sharing that the OfS wishes to be able to
participate in or undertake, respectively.

7.3

Where the cooperation or information sharing is predominantly for the purposes of the
OfS, there is no requirement to prescribe the other persons involved.
The Regulations will be supported by collaboration and data sharing agreements,
where appropriate or helpful.

7.4

The relevant bodies and their relevant functions are set out in the table in the Schedule
to the Regulations. The relevant bodies are the Competition and Markets Authority
(CMA) and Trading Standards bodies (the latter being referred to in the table as local
weights and measures authorities), Health Education England, a number of Higher
Education validating and awarding organisations (Pearson Education Limited,
Vocational Training Charitable Trust, Gateway Qualifications Company Limited and
Scottish Qualifications Authority), Her Majesty’s Revenue and Customs (HMRC), the
Office for Standards in Education, Children’s Services and Skills and its Chief
Inspector (Ofsted), the Office for the Independent Adjudicator (OIA), the Board of the
Pension Protection Fund (PPF) and the Student Loans Company Limited (SLC)

7.5

Under section 63(8), it is expressly permitted to prescribe all functions of a relevant
person. Where the Regulations prescribe all functions of a person in a particular Act
of Parliament or other document, a policy analysis of those functions has been
undertaken and it has been concluded that all the functions are, or may be, relevant. It
is of note that the information sharing is self-limiting in that the OfS will only be
sharing information about English higher education providers. It is also of note that
the OfS is not obliged to share information with a person: the power in section 63 is
permissive rather than mandatory.

7.6

For certain prescribed bodies, the Regulations refer to the company’s Memorandum
and Articles of Association. In those cases the relevant functions are the functions of
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the company pursuant to its objects, which are set out in its Memorandum and
Articles of Association. The reference to the Memorandum and Articles of
Association is a reference to the most recent version of that document registered with
the registrar of companies (Companies House) as at the date these Regulations were
made. The date of registration with Companies House can be found in the filing
history for the company on the Companies House website
(www.companieshouse.gov.uk), or by contacting Companies House.
7.7

A PDF of a company’s Memorandum and Articles of Association can be obtained free
of charge by visiting the Companies House website and searching the filing history of
the company by its registered company number. Alternatively, a paper copy can be
obtained for a nominal fee by telephoning Companies House on 0303 1234500, or by
visiting any of its offices (in Belfast, Cardiff, Edinburgh and London). The address of
the London office is Companies House, 4 Abbey Orchard Street, Westminster,
London SW1P 2HT.

7.8

The relevant parts of the Memoranda and Articles of Association of the incorporated
companies listed in paragraph 7.4 are submitted with this Explanatory Memorandum.

8.

Consultation outcome

8.1

Consultation took place widely within DfE and with HEFCE during Autumn 2017 to
ascertain the bodies that HEFCE had historically shared information with and any
new types of information sharing which would be needed by the OfS in future. The
purpose of the information sharing, and whether it would be primarily for OfS
functions or the functions of the other body was then determined through a further
round of consultations within both the Department for Education and the bodies
themselves between January and March 2018.

9.

Guidance

9.1

The OfS will operate information sharing in accordance with the Freedom of
Information Act 2000 and the Data Protection Act 1998. These regulations do not
require further guidance to be issued.

10.

Impact

10.1

There is no impact on business, charities or voluntary bodies.

10.2

There is no impact on the public sector.

10.3

An Impact Assessment has not been prepared for this instrument.

10.4

Consideration was given to whether a Privacy Impact Assessment (“PIA”) was
required for these Regulations. It was concluded that it was not appropriate for the
Department of Education to conduct a PIA, as the data controller is the OfS. As the
data controller, it will be the responsibility of the OfS to determine the need for, and
timing of, a Data Privacy Impact Assessment before sharing information that could
impact upon personal privacy.

11.

Regulating small businesses

11.1

The legislation applies to activities that are undertaken by small businesses.
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11.2

The OfS cooperating and sharing information with the other relevant bodies listed in
these regulations will not create an additional regulatory cost for higher education
providers.

12.

Monitoring & review

12.1

We have considered the requirement under Section 28 of the Small Business,
Enterprise and Employment Act 2015 regarding the inclusion of a review provision in
secondary legislation that regulates business. Cooperation and information sharing by
the OfS under these Regulations has been estimated to have minimal additional
impact on business. As such, the Department has concluded that it would be
disproportionate on cost grounds to include a review provision within the instrument.

12.2

These Regulations, however, will be reviewed at a future date if the OfS should wish
to begin to cooperate and share information with a body or bodies in addition to those
listed in 7.4 above.

13.

Contact

13.1

Tom Worthington at the Department for Education, Telephone: 07388372223 or
email: Thomas.Worthington@education.gov.uk, can answer any queries regarding the
instrument.

TNA/EM/10-2015

4

Articles and Memoranda of Association for the incorporated companies listed in paragraph
7.4 above.
1. Pearson Education Ltd
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2. Vocational Training Charitable Trust
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3. Gateway Qualifications Company Ltd
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4. The Office of the Independent Adjudicator for Higher Education
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5. The Student Loans Company Ltd
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