EXPLANATORY MEMORANDUM TO
THE JUDICIAL APPOINTMENTS COMMISSION REGULATIONS 2013
2013 No. 2191
THE JUDICIAL APPOINTMENTSREGULATIONS 2013
2013 No. 2192
THE SUPREME COURT (JUDICIAL APPOINTMENTS) REGULATIONS 2013

2013 No. 2193

This explanatory memorandum has been prepareldedylinistry of Justice and is laid
before Parliament by Command of Her Majesty.

Pur pose of the instrument

2.1  The Judicial Appointments Regulations 2013s¢details of the selection
process to be followed when selecting a persoretivé Lord Chief Justice, a Head of
Division, the Senior President of Tribunals or ad_dustice of Appeal and also details of
the selection process to be followed by the Juldigigointments Commission when it is
selecting for appointment to specified judicialiogk (including puisne judges of the
High Court) and also when it is selecting for mershg of the pool for requests under
section 9(1) of the Senior Courts Act 1981 (assiawith business of the Senior
Courts).

2.2 The Supreme Court (Judicial Appointments) Ratguhs 2013 set out details of
the selection process for the appointment of Supr€ourt Justices, including the
composition of selection commissions.

2.3 The Judicial Appointments Commission Regula&i®f13 set out the composition
of the Judicial Appointments Commission includihg umber of Commissioners, the
process for their selection and their eligibilibyiecome a Commissioner or Chairman.

M atters of special interest to the Joint Committee on Statutory Instrumentsor the
Select Committee on Statutory Instruments

3.1 None
L egislative Context

4.1  The Crime and Courts Act 2013 has moved thegoharal detail of the selection
for specified judicial appointments from the fadeh® Constitutional Reform Act 2005
(CRA) and replaced it with regulation making powédrsose aspects of the Constitutional



Reform Act 2005 that deal with important elemerftprinciple remain on the face of
primary legislation.

4.2  As well as moving the procedural detail intocs®lary legislation we have made
some changes to the selection processes to hakgvadhe appropriate balance between
executive, judicial and independent responsibditrejudicial appointments, to encourage
judicial diversity, whilst ensuring the Lord Challoeretains Parliamentary
accountability for the overall process. Howevee, pnocesses largely reflect those
originally set out in the CRA.

Territorial Extent and Application

5.1  Allthree instruments apply to all of the Udit€¢ingdom.

European Convention on Human Rights

6.1  The Lord Chancellor has made the followingestagnt regarding Human Rights:

In my view the provisions of The Judicial Appointmie Regulations 2013, The Supreme
Court (Judicial Appointments) Regulations 2013 &hd Judicial Appointments
Commission Regulations 2013 are compatible withGbevention rights.

Policy background

7.1  The main reason behind these changes is teaserflexibility by providing for
the detail of the selection processes applicablatmus judicial appointments to be set
out in secondary legislation. Previously, primagislation would have been needed to
make even minor changes to the selection procégssdlection processes set out in the
Regulations and those relating to the compositiche Judicial Appointments
Commission are closely modelled on those that weseiously set out in the CRA.

7.2  The Crime and Courts Act 2013 also aims toesgklthe balance between judicial,
independent and executive roles in the judicialoamment process by transferring the
power to appoint certain judges below the High €&om the Lord Chancellor to the
Lord Chief Justice and Senior President of Tribsn&he Judicial Appointment
Regulations 2013 make appropriate changes to teetiem process to enable selections
to be accepted, rejected or reconsidered by theeatsponsible for making the
appointment. There are also changes to the regeiresnfior consultation during the
selection process, which now includes the Lord Cakor for appointments to the Court
of Appeal and above to ensure the Executive hagppropriate level of input in that
process. The Regulations also introduce a consudtadle for the First Minister of Wales
in the process for appointing the Lord Chief Jstic

7.3 The Regulations also aim to increase the diyes§ persons selected for judicial
office. Detailed changes in the Judicial Appointti@egulations 2013 include that
selection panels for the most senior appointmenttuding Lord Chief Justice, Heads of
Division and Lord Justices of Appeal) must now g¢sinsf an odd number of members



and not less than five with increased lay membprighprevent judges appointing in their
own image.

7.4  The Supreme Court (Judicial Appointments) Ratgorhs 2013 set out the
composition of selection commissions for SupremarCappointments, including the
requirement to include at least one serving judgbe Supreme Court, at least one non-
legally qualified member and at least one membéh@fludicial Appointments
Commission, Judicial Appointments Board for Scalland the Northern Ireland Judicial
Appointments Commission. Having only one servirdgjel of the Supreme Court on the
commission is intended to help guard against anggpéion of judges appointing in their
own image and was also a recommendation ofthésory Panel on Judicial Diverstty

7.5  These Regulations also introduce a changeetsdlection process for appointing
the President of the Supreme Court, by ensuringttieachair will be a lay member
instead of a judicial office holder. However, theerall selection process largely reflects
that previously set out in the CRA, for exampleithle of the Lord Chancellor and
options he has in making the selection decisioruaohanged.

7.6 The Judicial Appointment Regulations 2013 atsduce changes to the process
for the identification of judicial office holdersd practitioners to be authorised under
section 9(1) of the Senior Courts Act 1981 to siDaputy High Court judges. The
changes introduce a new Judicial Appointments Casiom owned process which will
apply existing open and transparent merit basedegses to these selection exercises.

7.7  The Crime and Courts Act 2013 provides thattimaber of Commissioners of
the Judicial Appointments Commission who are juadioffice holders must be less than
the number of Commissioners who are non-judiciitetholders to guard against any
perception of judges appointing in their own image thus contributing to the broader
aim of encouraging judicial diversity. The Judicddpointments Commission
Regulations 2013 set out the number and detall@hew composition drawing very
closely on the provisions previously set out in @A, reflecting the same overall
balance of judicial, legal and lay representatioritee Commission. However, there are
changes to the required qualifications for somgnefCommissioners. For example, there
is now a requirement to have a senior tribunal guag a Commissioner (reflecting the
large number of tribunal appointments made by tbe@ission) and no longer a
requirement for there necessarily to be a Commissiho is a serving magistrate
(reflecting the fact that the Judicial Appointme@ismmission do not undertake
magistrate appointments). The process for the @tecf Commissioners is based very
closely on the existing process as set out in tres@utional Reform Act, with only
minor technical changes.

Consolidation

7.7 Not applicable.

! http://www.judiciary.gov.uk/Resources/JCO/DocuméRéports/advisory-panel-judicial-diversity-2010. pdf




10.

Consultation outcome

8.1 In 2010 the Advisory Panel on Judicial Diversthaired by Baroness Neuberger,
made a number of recommendations aimed at incig#sendiversity of the judiciary and
legal professions. Following this report, the Minysof Justice issued a public
consultation entitled ‘Appointments and DiversigyJudiciary for the 21st Century’,
which launched in November 2011 and closed on B8uaey 2012. The consultation
focused on delivering changes to the statutoryragdlatory frameworks for judicial
appointments, and implementing measures to inctbasgiversity of the judiciary, based
on the Advisory Panel’s recommendations.

8.2 Running concurrent to the Ministry of Justicedssultation, the House of Lords
Constitution Committee carried out an inquiry ithe judicial appointments process. The
Committee’s repoftaddressed many of the proposals contained witlgitMinistry of
Justice’s consultation and their recommendation®g wensidered when the Ministry of
Justice developed proposals to be taken forwaedftbposals requiring legislative
change were subsequently included in the CrimeGandts Bill).

8.3  The Ministry of Justice receivé@ responses to the consultafifrom a range of
interested organisations and individuals includimgmbers of the judiciary and the legal
professions.

8.4 The Governmemesponse to consultatibset out the main changes outlined
above and now contained within the three sets skxgnmegulations. Additionally, all
three sets of Regulations were shared with Parhaichering the course of the Crime and
Courts Act 2013. Furthermore, the Judicial Appoietts Regulations 2013 and the
Judicial Appointments Commission Regulations 204&hbeen agreed by the Lord
Chief Justice before being laid and The SupremetGdudicial Appointments)
Regulations 2013 have been subject to agreemeahedyresident of the UK Supreme
Court.

Guidance

9.1  The Ministry of Justice does not intend taésguidance to accompany these
three sets of regulations. In conjunction with N&jesty’s Courts and Tribunals Service,
the Judicial Appointments Commission and Judiciffiic® a number of internal
workshops have been held to discuss and agreeetheperational processes required.

I mpact
10.1 The impact on business, charities or voluntadgies is none.

10.2 The impact on the public sector is none.

2 hitp://www.publications.parliament.uk/pa/ld2010Haklect/Idconst/272/272.pdf

3 https://consult.justice.gov.uk/digital-communicatsdjudicial-appointments-cp19-2011

4 https://consult.justice.gov.uk/digital-communicaidjudicial-appointments-cp19-2011/results/respense

consultation-appointments-diversity.pdf




11.

12.

13.

10.3 An Impact Assessment has not been preparetddse instruments; however an
Impact Assessmehivas prepared for the Ministry of Justice’s pulstmsultation on
Judicial Appointments and Diversity and also fa girovisions included in the Crime
and Courts Bill (now Crime and Courts Act 2013).

Regulating small business
11.1 The legislation does not apply to small besin
Monitoring & review

12.1 Review of the success of the changes contaittbah these three sets of
Regulations will take place as part of the ongaimder monitoring of the cost, speed,
quality and perception among key groups of the apppents process.

12.2 The majority of the changes to the judicigd@ptments process delivered
through the Crime and Courts Act 2013 arose froaréport of the Advisory Panel on
Judicial Diversity, chaired by Baroness Neubergerpart of the work to implement the
recommendations arising from that report, the Migisf Justice joint-chairs the Judicial
Diversity Taskforce, together with other key staidelers to the judicial appointments
process. The Taskforce publishes an annual progepsst every September, and the
progress and effectiveness of these changes wiéftexcted within that annual report.
This report will be available from the Ministry déistice website when published.

12.3 The Ministry of Justice will continue to mamitand evaluate ‘what works’ in
improving judicial diversity and strengthening ygpointments process. The Ministry of
Justice will continue to work together with the i@ Office of England and Wales and
the Judicial Appointments Commission to collect ahdre diversity data, enabling the
development of a baseline against which progresdeaneasured. The Ministry of
Justice will also work closely with the Judicial pgintments Commission, Judicial
Office and legal professions to ensure where ptestiilat data is collected and published
reflecting all of the protected characteristicsadet within the Equality Act 2010.

12.4  The principles that will underpin any reviexe ghat the appointments process
must: fully respect and maintain the independerfi¢eeojudiciary; hold appointment on
merit at the heart of the process; deliver openareddransparency throughout the
process and create a more diverse judiciary thaflesctive of society and appointed on
merit.

Contact

Graham Mackenzie at the Ministry of Justice TeD®334 3853 or email:
graham.mackenzie@justice.gsi.govaan answer any queries regarding the instrument.

5 https://consult.justice.gov.uk/digital-communicatigiudicial-appointments-cp19-2011/results/judicial

appointments-diversity-ia.pdf




