THE LEGISLATIVE REFORM (CIVIL PARTNERSHIP) ORDER 2012 (S.I. 2012/3100)

EXPLANATORY DOCUMENT BY THE FOREIGN AND COMMONWEALTH OFFICE
INTRODUCTION

1. This Explanatory Document updates a previous version of this document that was laid
before Parliament on 25 October 2010 in accordance with section 14 of the Legislative
and Regulatory Reform Act 2006 (“the 2006 Act”) together with the draft of the Legislative
Reform (Civil Partnership) Order 2010 (“the Order”) as proposed by the Foreign and
Commonwealth Office under section 1 of that Act. The purpose of the Order is to amend
the Civil Partnership Act 2004 (“the CPA 2004").

2. This Explanatory Document has been prepared by the Foreign and Commonwealth Office
in order to assist the reader of the Order and to help inform debate on it. It does not form
part of the Order and has not been endorsed by Parliament.

OVERVIEW

3. The Consular Section at FCO Posts overseas provides a full range of fee bearing
services for British nationals travelling and living overseas, from issuing passports to
registering births and deaths and providing services to enable marriage overseas.

4. When the CPA 2004 came into force on 5 December 2005, registration of civil
partnerships were included in the services offered by Consular Sections at overseas
Posts, provided that the criteria set out in the CPA 2004 were met. Section 210 of the
CPA 2004 permits Her Majesty by Order in Council to make provision for civil
partnerships to be registered overseas by prescribed officers of Her Majesty’s
Diplomatic Service (“HMDS”). The Civil Partnership (Registration Abroad and
Certificates) Order 2005 (“the 2005 Order”) was made under this enabling power, and
provides that British consular officers who are members of HMDS can register civil
partnerships overseas. The geographical coverage of this order is world-wide, however
in practice it applies only in those countries where we have direct representation and
where the Host Government has no objection to British consular officers registering civil
partnerships.

5. At the time that the CPA 2004 came into force all UK Consular Sections had at least
some British consular officers who were members of HMDS, and were thus able to
undertake civil partnership registrations under section 210 of the CPA 2004. However
since the CPA 2004 came into force there has been a programme of change across the
overseas network to localise the work force. For Consular Sections overseas this has
meant that many of the UK based consular officer jobs have been replaced by positions
that are filled locally. As a result, Consular Posts with only locally-engaged staff are now
unable to comply with the requirements of the CPA 2004 for registering a same sex
partnership. The localisation programme is continuing throughout the overseas network
and thus our ability to continue to provide a civil partnership registration (CP) service to
British nationals overseas will become increasingly limited. The restriction on the
consular staff members that could perform CPs is in contrast with the position with



respect to marriage as, under the Foreign Marriages Act 1892, locally employed staff
members can perform marriages.

6. The problem has become particularly acute in Australia, where the consulates in
Brisbane and Perth do not have any HMDS staff. Between August and December 2009
Perth had twelve requests for CP registrations. Three were scheduled to take place
during the visit of a HMDS officer in November/December 2009, however this trip had to
be cancelled, and forced postponement of the ceremonies. Two of the proposed parties
had arranged for their families from the UK to visit and attend the ceremonies, and
cancellation therefore caused understandable distress to the individuals affected and,
following media reporting of the cancellations, also aggrieved the wider British expat gay
community, who felt discriminated against. Since 2009, Brisbane and Perth report they
have each received between 5 and 20 enquiries every year. The majority of customers
defer because the date they require is not one when an HMDS officer can visit and the
couple are unwilling or unable to travel to another post.

7. The logistics and costs of a couple, in addition to at least two witnesses, travelling from
areas such as Perth and Brisbane to Sydney, Melbourne or Canberra to undertake a CP
registration can be prohibitive both financially and in terms of the necessary time
commitment. A flight can take between 5 - 9 hours depending on which Post they travel
to, with costs of over £2,000 (at current rates of exchange) for flights and
accommaodation per couple (not including witnesses / family) in addition to food costs
and other expenses. Alternatively a British National could travel to the UK to have their
CP, but again the cost would be prohibitive and they would need to meet the UK
residency requirements, as well as visa requirements for the partner if the partner were
not a British national.

8. The last CP held in Brisbane was in June 2008. Brisbane have since tried to organise
several CPs on dates when the High Commissioner or Deputy High Commissioner were
visiting, however their programmes have been too busy to incorporate CPs. Since
August 2010 Perth has conducted 8 CPs using visiting HMDS officers. Of these, 4 were
registered on the same day in August 2010 by the High Commissioner who was visiting
at the time. While HMDS officers can perform CPs during visits to locally-staffed Posts,
this is an unsatisfactory solution, as it is vulnerable to last minute changes of plan or
cancellations, and entails that senior HMDS officers have to programme additional time
during such trips to carry out work that would more properly be done by less senior staff.

9. The purpose of amending section 210 of the CPA 2004 is to allow locally-engaged
officers, serving in UK Consular Sections overseas but who are not members of HMDS,
to register civil partnerships where we provide these services®'. The Foreign Affairs
Committee (FAC) has raised concerns as to the effect that staffing changes being made
to the overseas network will have on the level of service provided to our customers. This
amendment will enable civil partnerships to be provided at consulates where there are
no HMDS staff, and will thus go some way to address the FAC’s concern. It will also

twe currently provide this service in 20 Posts overseas where prior approval has been obtained from the
respective host governments of these countries. See attachment Annex CPA 2010 list



ensure that same-sex couples seeking civil partnership are not disadvantaged as
compared to heterosexual couples seeking to marry.

PRE-CONDITIONS

10. William Hague, Secretary of State for Foreign and Commonwealth Affairs, considers
that the conditions of section 3(2) of the 2006 Act are satisfied, for the following reasons:

a) Without amendment to the CPA 2004, certain consulates staffed entirely by local staff
would not be able to register civil partnerships.

b) The amendment proposed is minor, with no increased funding consequences or
burdens on Government or on British nationals. It is thus proportionate to the problem to
which it is addressed.

c) Consultations have not identified any persons who will be adversely affected by this
amendment.

d) The amendment does not remove any nhecessary protection; the Foreign and
Commonwealth Office will ensure that local staff's taking on the registration
responsibilities continue to be adequately trained and there is not considered to be a
significant risk attached to registration by local, as opposed to HMDS, staff. Consular
Officers acting as Consuls or Vice Consuls at our Posts overseas, regardless of whether
they are local or HMDS, are already experienced Consular officers. They have relevant
Consular experience and are well aware of the procedures, often already carry out
similarly responsibilities as marriage officers, which is work of similar responsibility and
importance. It is unreasonable that the Vice Consul in Tokyo can undertake this work
while the Vice Consul in Sydney cannot just because one is a member of HMDS and the
other is a member of the local staff.

e) The amendment does not prevent any person from continuing to exercise any right or
freedom which that person might reasonably expect to continue to exercise.

f) The amendment is not of constitutional significance.
PARLIAMENTARY PROCEDURE

11. William Hague, Secretary of State for Foreign and Commonwealth Affairs recommended
that the Order be subject to negative resolution procedure. The negative resolution
procedure was considered appropriate in this case because the proposed amendment
was perceived to be minor and wass removing an administrative burden. It was not
foreseen that any persons would be adversely affected by the amendment as removal of
these words did not impact on the underlying principles or purpose of the CPA 2004,
and because no objections to the change had been raised by the 12 week consultation
process.



12.

13.

Nevertheless, while the conclusion of the House of Commons Regulatory Reform
Committee when considering the Order® was that it passed the tests that the Committee
was required to consider and was an uncontroversial measure, the Committee took the
view that the Order represented a greater than de minimis change in the law and for that
reason believed that the affirmative resolution procedure was appropriate.

Consequently, the draft Order was approved by the House of Lords and the House of
Commons on 15 February 2011 and 14 March 2011 respectively.

EFFECT OF THE PROVISIONS AND THE REMOVAL OF BURDENS ON CONSULAR
CUSTOMERS AND STAFF

14.

15.

16

17.

18.

An amendment to section 210 of the CPA 2004 to allow locally-engaged staff to
undertake civil partnership registrations would improve the overall standard of service
the FCO is currently providing to same sex couples wishing to register their partnership
overseas, so as to make this consistent with the level of service currently being provided
for couples wishing to marry. The FCO would train locally-engaged staff to undertake
this service in response to changes in the overseas network, however the locally-
engaged Consular officers already have awareness of the services undertaken and in
many cases are already carrying out similar functions as marriage officers.

Currently there are financial and administrative inconveniences for the customer and the
FCO with the existing model, as mentioned above. Posts with no HMDS consular officer
have to contact nearby British Missions and find out if there is a HMDS officer available
to visit in a reasonable time frame to conduct ceremonies. Alternatively, in the cases of
Brisbane and Perth, consular officers who are members of HMDS have to travel from
Canberra to undertake the ceremonies in the official house there. If there is no other
Post in country or within easy reach, then these Posts without HMDS officers will have
to cease undertaking any further ceremonies.

The effect of the amendment will be to provide the best possible customer service to
same sex couples living overseas in countries where we can register civil partnerships,
and make the level of service provided equivalent to that currently provided to
heterosexual couples seeking to marry. It will reduce the need of same sex couples or
HMDS staff to travel long distances to have a CP registered.

In Australia, both Brisbane and Perth have identified a senior local member of Consular
staff (the Vice Consul) who is eligible to undertake such CPs. The Vienna Convention
on Consular Relations recognises these grades of officers as being Consular Officers
able to perform Consular Functions, and they already perform similar work in relation to
marriages. The amendment will not lead to CPs being carried out by consular officers of
a lower grade than currently carry out CP and marriage ceremonies.

Without the required amendment, the FCO would not be providing the full level of
consular services which we are able to perform under the CPA 2004 and we may have

% House of Commons Regulatory Reform Committee, First Report of Session 2010-11 (published on 11
November 2010)



19.

difficulty in managing customer expectations where we are withdrawing a service we
have previously provided, particularly where the equivalent service for marriages is
unaffected. The accepting of a notice of a civil partnership registration and issuing
certificates of no Impediments is similar to the marriage services performed by Consular
officers pursuant to the Foreign Marriages Act 1892, so it is not anticipated that the local
consular staff would have any difficulty undertaking CP work, nor will the change lead to
CPs being carried out by officers of any less experience than is currently the case.
There is also ongoing overseas training by the FCO trainers (Consular Advanced
Workshops, Regional Training course on Consular work) which consular staffs are
expected to attend and can be organised relatively quickly to ensure officers are
capable of undertaking the work.

This amendment is not designed to circumvent processes and to allow any local
member of consular staff to undertake such work or for staff to do so in countries that
have not agreed to allow same sex ceremonies. Only those officers in Consular Official
roles as defined under the Vienna Convention on Consular Relations (e.g. rank of
Consul General, Consul, Vice Consul or accepted equivalent) would be granted
authority.) Therefore only local officers that are acceptable to the Host Governments,
and working in countries where Host Governments have no objection to British consular
officers registering civil partnerships would be given the authority to undertake these
activities.

CONSULTATION

20.

21.

We took advice from the Government Equalities Office regarding the stakeholders we
should approach for consultation. On 2nd March 2009 a Consultation Document was
sent to these relevant stakeholders (Government: Ministry of Justice; Foreign and
Commonwealth Office/FLAGG; General Registry Office England and Wales; DBERR,;
HMRC / inheritance tax; DWP / international pensions Non-government: Stonewall;
Gay and Lesbian Foundation; Consortium of LGBT Voluntary & Community Groups) for
comments on the amendment.

The Consultation Document requested that if any stakeholders believed that any other
organisation might have an interest in the issues raised, they should either forward the
consultation documentation to the interested parties or refer them to the Foreign and
Commonwealth Office. The consultation document was also published on the FCO
website for 12 weeks. On 2nd June 2009, after the 12 week consultation period, only 1
representation (from Stonewall) had been received. This representation welcomed the
proposed change as it allowed greater flexibility and provided the best possible
customer service. There were no changes made as a result of those representations.

EUROPEAN CONVENTION ON HUMAN RIGHTS

22.

The Secretary of State for Foreign and Commonwealth Affairs, has made the following
statement with respect to human rights:

In my view the provisions of the Legislative Reform (Civil Partnership) Order 2009 are
compatible with the Convention rights.



23. Article 8 guarantees the right to respect for private and family life and this Order will
ensure that the United Kingdom fulfils its obligations in this context by providing same
sex couples wishing to register their partnership overseas with an effective mechanism
to do so.

ISSUES ARISING FROM MEMBERSHIP OF THE EUROPEAN UNION

We are not aware of any issues affecting this Order arising from the United Kingdom’s
membership of the European Union.



