EXPLANATORY MEMORANDUM TO

THE MARINE LICENSING (NOTICES APPEALS) REGULATIONS 2011

2011 No. 936

This explanatory memorandum has been prepared by the Department for Environment,
Food and Rural Affairs and is laid before Parliament by Command of Her Majesty.

. Purpose of the instrument

2.1.This instrument provides for a right of appeal to the First-tier Tribunal against a range
of notices served under the Marine and Coastal Access Act 2009, together with
associated powers. The notices relate to the variation, suspension or revocation of a
marine licence (or the extension of a period of suspension), and four types of
enforcement notice to address non-compliance with the requirements of that Act in
the marine environment, and/or to put right harm and prevent further harm to the
environment or human health or interference with other sea-users.

. Matters of special interest to the Joint Committee on Statutory Instruments
3.1.None.
. Legislative Context

4.1.Part 4 of the Marine and Coastal Access Act 2009 (‘the Act’) makes provision for a
new marine licensing system for specific activities taking place at sea. A marine
licence will be required for activities such as dredging, depositing and construction.
Part 4 will replace the existing marine licensing legislation under Part 2 of the Food
and Environment Protection Act 1985 (except in the Scottish inshore region) and Part
2 of the Coast Protection Act 1949. It will also regulate minerals extraction which is
currently regulated under a number of sets of regulations around the United
Kingdom.

4.2 Part 4 of the Act also makes provision for a range of notices to be served by the
licensing authority or enforcement authority under the Act, which may be used in
relation to marine licences granted under the Act or to enforce provisions relating to
licensable marine activities. Those notices relate to the variation, suspension or
revocation of a marine licence, or the extension of a period of suspension, (section
72), compliance notices (section 90), remediation notices (section 91), stop notices
(section 102) and emergency safety notices (section 104).

4.3.Section 108 of the Act requires the appropriate licensing authority to make provision
for any person to whom any of those notices are issued to be able to appeal against
that notice. This instrument covers the provision of that right of appeal.



6.

7.

4.4.This instrument is being made by the Secretary of State as the relevant licensing
authority for activities carried out in the areas of sea as set out in section 113. Under
section 114 of the Act, the relevant licensing authority is also the relevant
enforcement authority.

Territorial Extent and Application

5.1.This instrument extends to the United Kingdom but applies only where the Secretary
of State is the appropriate licensing authority as defined in section 113 of the Act.

5.2.Section 66 of the Act makes certain activities ‘licensable marine activities’ if they are
undertaken within the UK marine licensing area. This area comprises all United
Kingdom marine waters out to the continental shelf with the exception of Scottish
inshore waters. In addition, certain activities are licensable wherever they are carried
out if they are carried out by a British vessel, vehicle, aircraft, marine structure or
floating container or if the vessels etc have been loaded in the United Kingdom
(except Scotland) or in the UK marine licensing area.

5.3.The Secretary of State intends to delegate most of the Secretary of State’s licensing
and enforcement functions to the Marine Management Organisation (apart from
activities relating to the oil and gas sector which will continue to be administered by
the Department of Energy and Climate Change (DECC)).

5.4.Marine licences in Welsh inshore waters, Northern Ireland inshore waters and
Scottish offshore waters will be issued by the devolved administrations except for
certain reserved matters (such as oil and gas related matters), in relation to which the
Secretary of State is the licensing authority under section 113. This instrument
applies to notices issued by the Secretary of State or by the Marine Management
Organisation (acting as the Secretary of State’s delegate).

European Convention on Human Rights

6.1.The Minister for Natural Environment and Fisheries, Richard Benyon, has made the
following statement regarding Human Rights:

In my view the provisions of the Marine Licensing (Notices Appeals) Regulations
2011 are compatible with the Convention rights.

Policy background
What is being done and why?

7.1.The Act introduces a range of enforcement tools to enable a more proportionate
approach to enforcement in the marine environment, in place of the more limited
tools available under the licensing and consenting regimes of the Food and
Environment Protection Act 1985 and the Coast Protection Act 1949 that are
replaced by the Act. The notices to which this instrument relates form part of those
enforcement tools. Some notices may be given in relation to marine licences that
have been issued (such as notices of variation, suspension or revocation, and



compliance notices), others regardless of whether or not there is a marine licence
(such as stop notices).

7.2.Although most of the notices to which this instrument relates are used in the context
of enforcement, notices of variation, suspension or revocation of a marine licence
may also be issued where there has been no breach of the licence provisions, but
where there has been a change in circumstances, e.g. relating to the environment or
human health (section 72(3)).

7.3.To ensure that the new notices are used fairly and in accordance with good
enforcement principles, and that the licensing authority or enforcement authority is
accountable for its decisions, the Act requires regulations to be made to make
provision for appeals against such notices. This instrument sets out a right of appeal
to the independent First-tier Tribunal (which was set up under the Tribunals, Courts
and Enforcement Act 2007), together with associated powers. Appeals will be heard
by the General Regulatory Chamber of that Tribunal.

Consolidation
N/A

Consultation outcome

&.1.The Government consulted on a draft of this instrument from 9th March to 1st June
2010.

8.2.The consultation asked for views on whether the First-tier Tribunal was the right body
to hear notice appeals and whether its powers were appropriate; views on whether the
Tribunal should have the power to assess the validity of an appeal; and whether
requirements in only specific notices should be automatically suspended pending
determination of an appeal.

8.3.There were a total of seventeen responses to the consultation from a range of
stakeholders including the commercial sector, academic and research institutions and
conservation bodies. Respondents generally supported the right to appeal to the
First-tier Tribunal. Respondents were mainly content that the separate First-tier
Tribunal procedural Rules would meet the requirements of appeals in the context of
marine licensable activities.

8.4.Certain respondents felt that requirements in a remediation notice should not be
suspended during an appeal, in line with proposals for stop and emergency safety
notices, since a remediation notice could require action to protect the environment
from further harm as well as restoring harm already done. The Government agreed
with this approach but acknowledged that there may be cases where it would be
appropriate to suspend the requirements of a remediation notice pending appeal. In
light of this, the instrument gives the First-tier Tribunal the power to decide whether
requirements in a remediation notice should or should not be suspended.



9. Guidance

9.1.The Department for Environment, Food and Rural Affairs has published guidance on
this instrument (and other secondary legislation forming part of the new marine
licensing system). The Marine Management Organisation will produce separate
guidance on how it intends to use the new enforcement tools. The Department for
Energy and Climate Change will produce guidance for the enforcement of oil and
gas-related marine licences.

10. Impact

10.1. An Impact Assessment has been prepared on the impact of the provisions in
this instrument and will be published alongside the Explanatory Memorandum at
www.legislation.gov.uk.

10.2. The instrument does not pose any adverse impact on business, charities,
voluntary bodies or the public sector. The introduction of an appeals process will
benefit recipients of certain statutory notices in allowing them to challenge a decision
with which they disagree.

11. Regulating small business

11.1. The legislation applies to small business. Small businesses — as any other
organisation — may be served with a statutory notice relating to an activity that has
been or is being carried out in the marine environment. Under this instrument, these
businesses will have the right to challenge its imposition.

12. Monitoring and review
12.1. The use of the new enforcement tools and the appeals process will be
reviewed two years after their introduction. Further information is available in
Annex 2 of the Impact Assessment.
13. Contact
13.1. Anju Sharda at the Department for Environment, Food and Rural Affairs, Tel:

0207 238 4341 or email: anju.sharda@defra.gsi.gov.uk can answer any queries
regarding the instrument.



Summary: Intervention & Options

Department /Agency: Title:

Defra 1280 Impact Assessment of Marine licensing enforcement
(civil sanctions and appeals)

Stage: Final Version: Final Date: December

Related Publications: See at beginning of evidence base.

Available to view or download at:

Contact for enquiries: Anju Sharda Telephone: 020 7238 4341

What is the problem under consideration? Why is government intervention necessary? Non-
compliance with a marine licensing regime has potential to harm the environment, human
health or pose risk to other sea-users. The present enforcement regime, focused on criminal
penalties and with limited flexibility, is unlikely to provide a strong deterrent because the
regulator (Marine Management Organisation (MMOQO)) has no credible penalty for breaches
other than the most serious where prosecution is appropriate.

What are the policy objectives and the intended effects? The objectives are to reduce the risk of a
“‘compliance gap” by enabling the MMO to use monetary penalties alongside the other civil
sanctions introduced by the Marine and Coastal Access Act (MCAA) to deal with licensing
breaches where criminal prosecution is neither appropriate nor proportionate. The MMO will
then have the flexibility to impose a sliding scale of sanctions depending on the severity of the
offence or licence breach, from the issuing of monetary penalties to licence revocation, with
the option to impose criminal penalties for the most serious offences. The intended effects are
to remove financial benefit from non-compliance; provide an effective deterrent against non-
compliance and provide a level playing field for those acting within the law. A fair and
transparent appeal mechanism will also be introduced to ensure the regulator is accountable
for its decisions. Evidence from consultations show that stakeholders support the proposals. )

What policy options have been considered? Please justify any preferred option. Three main options
have been considered: Option 1: Do nothing. Option 2: Introduce an appeals system for the
civil sanctions which the MCAA provides for without secondary legislation, e.g. compliance or
remediation notices. Option 3: Introduce secondary legislation for Fixed Monetary Penalties
and Variable Monetary Penalties, as well as an appeals system for all the civil sanctions. Our
preferred option is Option 3 as this provides the most proportionate and transparent
mechanism for dealing with non-compliance.

When will the policy be reviewed to establish the actual costs and benefits and the achievement of the
desired effects? The Explanatory Memorandum to the MCAA explains that a Post
Implementation Review will take place approximately five and ten years after Royal Assent for
the Act.

Ministerial Sign-off For the Final Impact Assessment:

Signed by the responsible Minister:

Date:




Summary: Analysis & Evidence

Policy Option: 2 Description: Introduce a system of appeals for statutory notices.

ANNUAL COSTS Description and scale of key monetised costs by ‘main
affected groups’ One-off costs to the First tier Tribunal of
setting up tribunal and hearing appeals (45k). Annual costs
£ 45k 1 of administering appeals to MMO (9.4k); Business (7.5k);
Tribunal Service (9k)

One-off (Transition) Yrs

Average Annual Cost
(excluding one-off)

£ 26k 10 Total Cost (PV) | £ 241k

Other key non-monetised costs by ‘main affected groups’

ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
affected groups’ None quantified

One-off Yrs
£ 1

Average Annual Benefit
(excluding one-off)

£ 10 Total Benefit (Pv) | £ N/JA

BENEFITS

Other key non-monetised benefits by ‘main affected groups’ A formal and transparent
appeals mechanism will help to ensure that civil sanctions are applied fairly and promote
confidence in the system. As the government has not yet introduced the civil sanctions
without an appeals system, the costs also need to be seen in the context of the overall
net benefit of the civil sanctions.

Key Assumptions/Sensitivities/Risks A key assumption is that the introduction of the appeals
system will not trigger behavioural change and deliver a reduction in rates of non-compliance
compared to the “do nothing” option. The key assumptions linked to the costs of introduction
are made on the number of appeals (based on past data on notices served) and experience
of the proportion of those notices that are appealed.

Price Base Time Period Net Benefit Range (NpPv) NET BENEFIT (NPV Best estimate)
Year 2011 Years 10 | £ N/A £ N/A
What is the geographic coverage of the policy/option? England
On what date will the policy be implemented? April 2011
Which organisation(s) will enforce the policy? MMO
What is the total annual cost of enforcement for these organisations? £ 9k
Does enforcement comply with Hampton principles? Yes
Will implementation go beyond minimum EU requirements? N/A
What is the value of the proposed offsetting measure per year? £ N/A
What is the value of changes in greenhouse gas emissions? £ minimal
Will the proposal have a significant impact on competition? No
Annual cost (£-£) per organisation Micro Small Medium Large
(excluding one-off)
Are any of these organisations exempt? No No N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) (Increase)
Increaseof £0 Decreaseof £0 Netlmpact £0
Key: Annual costs and benefits: Constant Prices (Net) Present Value
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Summary: Analysis & Evidence

Policy Option: 3 Description: Introduce FMPs & VMPs, as well as the appeals system

ANNUAL COSTS Description and scale of key monetised costs by ‘main

affected groups’ Set up and ongoing costs to the MMO (250k)
and businesses (296k) in administering monetary penalties.
£ 264k 1 Set up and ongoing costs to the tribunal (145k), MMO (98k)

One-off (Transition) Yrs

= and businesses (71k) of administering appeals. Costs to
8 businesses in choosing to take action to come into
S8 Average Annual Cost compliance (154k). £346k of the business costs are incurred
(excluding one-off) by non-compliant businesses.
£ 78k 10 Total Cost (PV) | £ 860k
Other key non-monetised costs by ‘main affected groups’ None
ANNUAL BENEFITS Description and scale of key monetised benefits by ‘main
o £ Y affected groups’ Introducing FMPs and VMPs is expected to
ne-o 'S | deter non-compliance and therefore help realise the range of
£ 1 environmental benefits expected from the underlying
regulations. The benefits estimate only includes the
g minimum level of environmental benefits expected from
m increased compliance and does not reflect any net benefit
il Average Annual Benefit component associated with compliance. It is therefore likely
"l (excluding one-off) to underestimate the environmental benefits.
£ 18k 10 Total Benefit (Pv) | £ 138k

Other key non-monetised benefits by ‘main affected groups’ We expect benefits to complaint
businesses from the fairer application of environmental regulation. In addition the non-
monetised benefits identified for option 2 also apply to this option.

Key Assumptions/Sensitivities/Risks Assumptions are made on the number of penalties p.a.
based on current enforcement experience, on the numbers of appeals as for option 2, on
administration time based on the necessary activities and drawing on work done for the
parallel non-marine regime, and about how the regulated community will respond to more
proportionate sanctions. A preliminary assumption is also made that the availability and use of
monetary penalties reduces non-compliance by 25%.

Price Base Time Period Net Benefit Range (NpPv) NET BENEFIT (NPV Best estimate)
Year 2011 Years 10 £ N/A £ N/A

What is the geographic coverage of the policy/option? England
On what date will the policy be implemented? April 2011
Which organisation(s) will enforce the policy? MMO

What is the total annual cost of enforcement for these organisations? £ 21k

Does enforcement comply with Hampton principles? Yes

Will implementation go beyond minimum EU requirements? No

What is the value of the proposed offsetting measure per year? £ N/A

What is the value of changes in greenhouse gas emissions? £ minimal

Will the proposal have a significant impact on competition? No

Annual cost (£-£) per organisation Micro Small Medium Large
(excluding one-off)

Are any of these organisations exempt? No No N/A N/A
Impact on Admin Burdens Baseline (2005 Prices) (Increase)
Increaseof £0 Decreaseof £0 Net Impact £0

Key: Annual costs and benefits: Constant Prices (Net) Present Value
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Evidence Base (for summary sheets)

Related Impact Assessments

The Marine and Coastal Access Act 2009
http://www.ialibrary.berr.gov.uk/ImpactAssessment/?1AID=6262cb95b88e43f89d4ac

ec24dadd3fe
Civil sanctions for use by the Environment Agency and Natural England:
http://www.ialibrary.berr.gov.uk/ImpactAssessment/?1AID=fa9f24726c13454896b875

770ae30b06

Background to proposals

1.

The Marine and Coastal Access Act 2009 (hereafter MCAA) consolidates and
modernises requirements under two existing Acts which set out the framework
for the current marine licensing system — Part 2 of the Food and Environment
Protection Act 1985 and Part 2 of the Coast Protection Act 1949. Those
activities which require a licence are defined in s.66 of the Marine and Coastal
Act 2009 and include:

e Construction activities and deposits such as the building of jetties, harbour
works, pipelines and rock dumping;

e Extraction such as dredging and the removal of structures; and

e The incineration and scuttling of vessels

The MCAA also modernises enforcement powers through a core set of
common enforcement powers and provides for a wider range of tools to enforce
the marine licensing system ranging from advice, statutory notices and
monetary penalties through to prosecution.

Under the existing marine consenting legislation, the Marine Management
Organisation (MMO) which is the authority responsible for managing and
enforcing marine licences where the Secretary of State is responsible is limited
in its ability to sanction offenders. The MMO generally has to rely on a warning
or advisory letter or prosecution, with nothing in between. It may not be
proportionate to pursue prosecution in all cases, which means that some
offences are effectively left without sanction, (although one may otherwise be
warranted) - a situation which has been termed ‘compliance deficit’. This is
unfair to people abiding by the law and limits the level of environmental
protection we are able to ensure.

When the draft Marine Bill was consulted on in 2008, stakeholders agreed with
the objectives for the marine licensing system and proposals for making
enforcement fairer and more effective. The secondary legislation has been
designed to help deliver these objectives and further consultation in March
2010 on the detailed proposals in this IA received strong stakeholder support
(more detail is provided from paragraph 27 of this 1A).

The proposals have been heavily informed by policy development and public
consultation carried out by the Fairer and Better Environmental Enforcement
(FBEE) project within Defra. This project has made available similar statutory
notices and monetary penalties to specific regulators using powers under the

! Macrory, R. (2006) Regulatory Justice: Making Sanctions Effective, p.24
http://www.bis.gov.uk/files/file44593.pdf .
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Regulatory Enforcement and Sanctions (RES) Act 2008 in order to enforce
offences under existing environmental legislation. The Environmental Civil
Sanctions Order was introduced in April 2011 and provides powers to specific
regulators (Countryside Council for Wales; the Environment Agency and
Natural England).

5.  The enforcement proposals in this |A will affect any person who carries out or
plans to carry out a licensable marine activity and those organisations who
handle the licensing and enforcement of those activities.

6. The primary aims of the enforcement proposals under the MCAA are to bring
people into compliance with the law and to prevent harm to the environment
and human health and prevent interference to users of the sea. Under the Act,
the wider range of enforcement tools will enable a more proportionate
approach to enforcement to be taken, ensuring sufficient flexibility to deal
appropriately with the range of cases that enforcement officers may face.

Rationale for Intervention

7.  Non-compliance can have external impacts on third parties that derive
revenue (business and firms) or utility/pleasure (other sea-users) from the
sustainability and environmental quality of marine and coastal ecosystems.
Private activities that contribute to environmental degradation or risks to
human health are external costs that are not captured by the market and
transmitted through market prices.

8. As explained, the current enforcement regime is inflexible and focused on
disproportionate criminal penalties that do not provide a sufficient deterrent for
breaches other than the most serious. Reforms and the use of civil sanctions
attempts to internalize the costs of non-compliant behaviour by private
individuals and helps to ensure that the market supports wider policy goals on
marine and coastal management.

9. Changes to legislation on enforcement will bring the marine sector in line with
other regulated sectors who have adopted the use of civil sanctions to enforce
licence conditions. The new sanctions regime (as it is proposed) is also
consistent with the Government’s better regulation agenda and is broadly
consistent with provisions of the RES Act 2008 and the recommendations of
the Macrory Review, which was accepted in full by the Government.

10. The Macrory Review made a number of recommendations to improve
compliance among UK business. In keeping with these recommendations the
new enforcement regime will aim to:

e Change behaviour of the offender
A more flexible toolkit of enforcement options (that includes the use of civil
sanctions) will enhance the MMOQO’s ability to influence operators’ conduct
so that it is more aligned with policy objectives contained in licence
conditions.



11.

e Eliminate any financial gain or benefit from non-compliance
There may be an incentive for operators not to comply with licence
conditions because of the costs associated with handling and disposing of
materials that can be hazardous to the environment or human health. Civil
penalties should reduce or eliminate any monetary incentive from non-
compliance.

e Be responsive and consider what is appropriate for the particular
offender or regulatory issue

e Be proportionate to the nature of the offence and the harm caused

e Restore the harm caused by regulatory non-compliance
The intention is to provide the MMO with maximum flexibility and discretion
to secure compliance from the operator in a way that is proportionate,
dissuasive and effective. Under the preferred option the regulator will have
access to a sliding scale of sanctions that includes the ability to impose
Fixed Monetary Penalties for minor procedural infractions through to
unlimited penalties (Variable Monetary Penalties), criminal penalties and
licence revocation depending on the seriousness of the offence or licence
breach. This gives the regulator the flexibility to impose sanctions that are
proportionate to the harm caused and the nature of the offence. A new
system of appeals will provide rights to parties materially affected by
regulator decisions to challenge the merits of these decisions to the First-
Tier Tribunal. This ensures regulator accountability for decisions made.

e Deter future non-compliance
The present enforcement regime — focused on criminal penalties and with
limited flexibility — is unlikely to present a strong deterrent because the
regulator has no credible penalty for breaches other than the most serious.
With time, a credible sanctions regime would be expected to influence
behaviour via the threat of action.

This Impact Assessment (hereafter IA) covers two Statutory Instruments
(Sls) that make provision in England for 1) monetary penalties 2) an
appeals system for all civil sanctions. In addition to the monetary penalties,
this includes the civil sanctions provided for by the MCAA without the need for
secondary legislation (hereafter referred to as ‘the statutory notices’ and listed
at paragraph 35.

Monetary penalties

12. Failure to comply with licence conditions or the marine licensing regime may

have impacts on the environment, human health, and other users of the sea or
lessen the ability of the licensing authority to ensure that adequate safeguards
are being taken through its monitoring and inspection processes. In all cases
where a licensing offence has been committed, the enforcement authority has
the option of prosecution. However, for those offences where prosecution is not
proportionate, a monetary penalty may be a more appropriate enforcement tool.



13.

14.

Dealing with less serious cases out of the courts is in line with better regulation
and enforcement principles and is consistent with the findings of the Hampton
and Macrory Reviews?. These reviews focus on better regulation and more
effective sanctions and recommend the use of flexible tools to enable more
proportionate responses in cases of regulatory non-compliance. These
principles were followed in establishing the Regulatory Enforcement and
Sanctions (RES) Act 2008, which contains provisions enabling use of fixed and
variable monetary penalties to enforce legislation. These provisions have been
adapted from the RES Act in order to apply them to the marine area in the
MCAA.

It is still expected that the MMO should take steps to encourage operators to
come back into compliance, for example through informal discussion, or use of
an advisory letter. This may be in addition to other steps such as a monetary
penalty, or prosecution in serious cases. One benefit of using a civil system is
that the person issued with a monetary penalty will not incur a criminal record.
This is particularly valuable in cases where an operator has unintentionally
caused harm. However, it is important to note that the most serious cases will
still normally lead to prosecution.

Appeals against statutory notices

15.

16.

There is a legal requirement in the Act to establish an appeals mechanism for
notices issued in relation to the marine licensing regime (stop notice,
compliance notice, emergency safety notice, remediation notice, revocation
notice, suspension notice and variation notice). Some of these notices will be
directly related to a breach of a marine licence; while others may be issued
because of changing conditions or in light of new scientific information.

We intend that appeals against all statutory notices will be heard by the
General Regulatory Chamber of the First-tier Tribunal (FtT). The FtT chamber
will also hear appeals against monetary penalties which have been imposed.

Approach to Impact Assessment

Options

17.

18.

The Impact Assessment for the MCAA included an initial assessment of the
impacts of the civil sanctions provisions. The current IA is based on a more

developed scheme for applying monetary penalties and on detailed analysis
and therefore provides updated figures.

Three options are assessed in this IA:

2 Hampton, P. (2005) Reducing Administrative Burdens: Effective Inspection and Enforcement,
http.//www.astrid-online.it/Qualit--de/Studi--ric/Seminario-/UK_BR_Hampton-Report 2005.pdf

Macrory, R. (2006) Regulatory Justice: Making Sanctions Effective, p.24
http://www.bis.gov.uk/files/file44593.pdf




19.

Option 1: Do nothing

Option 2: Introduce a system of appeals for statutory notices.
Option 3: Introduce Fixed Monetary Penalties and Variable Monetary
Penalties, as well as a system of appeals for statutory notices.

Options 2 and 3 consider the costs and benefits compared to option 1 (not
introducing the proposals). Option 2 is considered as a separate option as
irrespective of whether the penalties are introduced, having a right to appeal
seems essential to the workability and fairness of the existing system of
statutory notices.

General

20.

21.

22.

In general terms, there are start-up costs for various parties (including the MMO,
businesses and the Tribunal (the First-tier Tribunal)) and there are ongoing
costs and benefits from the operation of the penalty and appeals systems. The
evidence base and approach to assessing each of the options is
presented in the sections below. This IA considers the impacts of the
proposals being introduced in 2011/12 and then being in place over 9
subsequent years until 2020/21. This is the chosen time frame because, with
the policy and management framework developing rapidly in the marine
environment, it is difficult to predict how these systems will evolve beyond this
period. The IA takes a present value of costs and benefits over the period using
a 3.5% discount rate, consistent with HM Treasury’s Green Book. Estimates
are provided in 2011/12 £s.

To keep the narrative of this evidence base clear and concise the analysis
starts by considering central estimates of costs and benefits. These central
estimates are based on the views of relevant experts (including relevant MMO
staff and consultants from Eunomia Ltd who have expertise in developing
Impact Assessments) and available data for each of the input parameters. The
estimates are also ‘steady state’ estimates: that is they reflect the settled
pattern of enforcement activity once the new proposals have bedded in and do
not attempt to reflect adjustments to the settled pattern which is harder to
predict.

The current assessment covers the licences enforced by the MMO. Certain oil
and gas activities will be licensed by the Department of Energy and Climate
Change — these are outside the scope of this assessment.

Uncertainty and assumptions

23.

There is significant uncertainty in the precise costs and benefits of introducing
these proposals. Reasons for this include:

The past is the only available basis for predicting the number and nature of
offences and appeals in the future and there are wider contextual changes



24.

brought about particularly by the MCAA which mean that there are likely to
be circumstances in which the future differs from the past. This has required
considerable judgement by the MMO, in particular, in providing a view of
what the future will be like on the basis of available records from the past.

Even if it were known what cases would arise there is particular uncertainty
in predicting the extent of behavioural change by the regulated community in
response to a more effective sanctioning regime.

Where the regulated community do take this ‘anticipatory action’ it is not
possible to predict and quantify the benefits with any certainty. The Impact
Assessment therefore only includes an estimate of the minimum plausible
benefits as there is no basis for providing a central estimate. The difference
between the minimum and a notional central estimate is therefore
unquantified.

In general the assumptions used in the assessment are well understood and
have been informed by solid experience, for example of how long certain tasks
will take and how much staff at different levels are paid. However, there are
some important assumptions where there is not directly relevant past data and
so the assumptions have to be made using judgement on the basis of broadly
parallel experience. The main ones include:

the numbers of penalties that will be served,;

the extent of anticipatory action referred to in the paragraph above, and how
that translates into reduced damage to the environment; and

e the numbers of appeals and how they will be determined (for option 2).

Consultation on the |IA

25.

26.

We have consulted on the costs and benefits set out in this IA, asking
specifically whether all the relevant costs and benefits involved with each policy
option have been captured and, if not, what additional or alternative evidence
could be used to improve the Assessment. Of the 17 responses to the
consultation, five made specific comments on this question, three of whom
agreed with the assessment.

Two respondents felt that the Impact Assessment did not capture all the
relevant costs. One of these respondents felt that the IA underplayed the costs
to the enforcement authority of implementing FMPs — focussing on the cost in
imposing an FMP compared to the level of penalty. Another respondent,
although supportive of the general proposals, felt that potential costs to
advisors’ involvement in enforcement action do not appear to have been
estimated — citing the cost of securing expert witnesses or experts to provide
evidence in prosecution cases. The third respondent was concerned that costs
should be broken down to represent costs of, and to, relevant sectors. That
respondent also felt that the costs of enforcing the system were underestimated



27.

28.

29.

in the draft Impact Assessment and more resource may be required than had
been anticipated.

On the first of these issues, we are content that the evidence-base behind
implementing FMPs is as accurate as it can be. An FMP will be generally used
to respond to clear cut, mainly administrative offences and we do not anticipate
that imposing FMPs will involve costs incurred by the MMO to gather
supporting evidence or buy in outside expertise, as may otherwise be the case
for VMPs or prosecution cases. The draft IA already included estimated costs
to the MMO in recovering any unpaid penalties. Since monies from FMPs (as
with VMPS) will go to HM Treasury’s consolidated fund rather than the
regulator, the penalty level is not set at a level intended to offset the costs to
the MMO in imposing the penalty.

We do not think that costs involved in buying in expertise — particularly for more
serious cases — will increase costs incurred under the existing enforcement
system. For VMPs, costs expended by the MMO up until the point a VMP is
imposed (such as buying in legal or veterinary expertise) can be recovered.
The ability to impose such penalties should not create additional costs to the
MMO. The IA assumes that a VMP is used instead of prosecution once every 3
years in cases where a VMP would achieve enforcement objectives without the
need to prosecute. The cost to the MMO of prosecution is £10,350 so this cost
should actually be avoided every 3 years and provide overall savings.

Having examined these concerns in detail, and in light of the fact that no other
evidence was offered in terms of additional costs or burdens to specific sectors,
we are satisfied that the estimated costs in the IA are a reasonable estimate
based on anticipated changes to enforcement responses and resources
compared to the current system.

Option 1: Do nothing

30.

The do nothing option is presented to provide an understanding of the current
situation against which we are assessing the proposed changes in policy — in
other words as the ‘counterfactual’.

Current situation on appeals

31.

The MCAA provides for the use of a series of statutory notices (remediation
notices, compliance notices, stop notices, emergency safety notices, revocation
notices, suspension notices and variation notices) which will be available to the
MMO and other regulators when Part 4 of the Act comes into effect. One of the
two Slis provides for an appeals mechanism for these notices. In practice, the
Government would not introduce these notices without an appeals mechanism
as the system would not be credible, workable or fair. Therefore in reality the
enforcement outcomes associated with these notices would not be secured in
the absence of an appeals mechanism. The MCAA does not attempt to quantify
the net effect of these notices but does identify that they would reduce the
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amount of time spent repeatedly chasing offenders and remove the competitive
advantage gained through non-compliance.

Current situation on enforcement and other tools
32. Currently the MMO can use:

e Advisory letters: to provide those causing offences advice and guidance to
come back into compliance (as well as being able to offer advice and
guidance more informally);

e Warning letters: to give those causing offences an official warning that they
have caused and offence and that more severe action will be taken if the
problem persists; or

e Prosecution
33. Table A below shows the MMOQO's estimates of the current annual usage of
these enforcement mechanisms under FEPA based on figures for 2007 and the

MFA’s estimates of the time taken to complete the enforcement action applied
to their actual staff wage rates.

Table A: existing enforcement mechanisms

Enforcement mechanism Annual usage Total Annual cost, £°000s
Advisory letters 4 1
Warning letters 4 3
Prosecution 1 10
Total 14

34. The MMO also estimates that including other enforcement costs, such as the
costs of inspection, their total expenditure on enforcing FEPA in England and
Wales is around £80k p.a.

35. In addition to these, once Part 4 of the MCAA takes effect, the following notices
will be available:

e Compliance notice: requiring specified steps to return to compliance

e Remediation notice: requiring specified steps to remedy the impacts
associated with the offence

e Emergency safety notice: requiring measures be taken in emergency
situations to ensure navigational safety

e Stop notice: requiring that a specific activity causing damage or risks should
stop until the activity no longer poses a threat

¢ Revocation notice: revokes a marine licence

e Suspension notice: suspends a marine licence granted for such a period as
the authority determines

e Variation notice: varies a marine licence or conditions within a licence

11




Option 2: Introduce a system of appeals for statutory
notices

36.

37.

38.

39.

40.

41.

This option involves introducing an appeals system for the statutory notices in
the MCAA. To ensure that the enforcement tools are used fairly and in
accordance with good enforcement principles, and that the enforcement
authority is accountable for its decisions, a person will be able to appeal against
the imposition of a statutory notice to the independent First-tier Tribunal (FtT).

The FtT’s main function is to hear appeals against decisions of the Government
where the Tribunal has been given jurisdiction. It has jurisdiction throughout the
United Kingdom for some purposes.

Appeals against the enforcement mechanisms for marine licensing offences will
follow the rules and procedures of the FtT General Regulatory Chamber set out
in their Regulations: Tribunal Procedure (First-tier Tribunal) (General
Regulatory Chamber) Rules 2009. These Regulations came into force on 1
September 2009°.

The grounds of appeal on which an appeal can be lodged are:

e that the decision was based on an error of fact;

e that the decision was wrong in law;

¢ that the decision was unreasonable;

¢ in the case of a VMP or ECRN, that the amount of the penalty or costs is
unreasonable;

e any other reason permitted by the First-tier Tribunal.

Appeals will be made to the General Regulatory Chamber of the First-tier
Tribunal. Appeals will be made by sending or delivering a notice of appeal to
the Tribunal so that it is received within 28 days of the date on which notice of
the enforcement action or other decision was received.

This assessment of Option 2 started with an estimate of the numbers of
appeals likely to arise. The MMO provided their best view based of their
experience of the licensing regimes of the number of each type of notice that
would be served and that appeals might be made against 10% of these. This
takes account of the fact that it will be possible to make representations to the
MMO initially, and is based on estimates made by the Environment Agency for
the parallel system of civil sanctions they are responsible for enforcing®.

3 http://www.opsi.gov.uk/si/si2009/uksi 20091976 en 1

4 Impact Assessment available at: http://www.defra.gov.uk/corporate/consult/env-
enforcement/annex6-impact-assess.pdf
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Table B: estimated number of appeals

Type of notice Number p.a. % G
appealed appeals p.a.
Suspension notices 5 10% 0.5
Revocation notices 5 10% 0.5
Variations 70 0%° 0
Compliance notices 5 10% 0.5
Remediation notices 1 10% 0.1
Emergency Safety notices 1 10% 0.1
Stop Notices 2 10% 0.2
TOTAL 1.9

The estimated costs and benefits of the option are presented in Table C with

explanation in the ensuing text.

TABLE C: Costs and benefits of option 2: introduce an appeals system for statutory notices

Activity Type Activity 2011/12 | 2012/13 etc. 2020/21 |10 Year NPV
Preparation |Setting up Tribunal | -£45,000 £0 etc. £0 -£45,000
Ongoing Cost to MMO £0 -£9.,386 ete. -£9,386 -£71,408
administration Cost to bu§1nesses £0 -£7,525 etc. -£7,525 -£57.249
Cost to Tribunal £0 -£8,914 etc. -£8,914 -£67,816
TOTAL COSTS -£45,000 | -£25.826 etc. -£25.826 | -£241,473

Benefits

|Realisati0n of MCAA statutory notice benefits - not quantified in MCAA 1A

TOTAL BENEFITS |

Unquantified

Costs to the MMO

42. The MMO will face costs in administering appeals where they are made. Cost
estimates inevitably rely on assumptions made (please see paragraphs 20 and
21) and have been developed in discussions between Eunomia Ltd and the
MMO. The estimates are based on the estimated number of appeals presented
in table B above. There is a choice to be made of whether appeals are on the
basis of a written process or hearing — it has been assumed that two-thirds will
be the latter. The estimate net present value of ongoing costs to the MMO is
£71k with annual outgoing costs of £9.4k. This is made up as follows:

¢ £3.7k for officer time for appeals that are subject to hearings: based on
10 days of officer’s time at £292 per day multiplied by two thirds of 1.9

appeals;

¢ £5.1k for legal time for appeals subject to hearings: based on 5 days of

legal time at £800 per day per appeal;

¢ £0.4k for officer time for appeals that are subject to the written process:
based on two days of officer time for one-third of 1.9 appeals;and

®No appeals would be made as variations are proposed by licence holders.
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¢ £0.3k for legal time for appeals that are subject to the written process:
based on half a day of legal time per appeal.

Costs to businesses

43. Businesses will also face costs in administering the appeals they make.
Judgement was used to estimate how long it would take companies to
administer different types of appeal, taking account of the likely process and
these estimates were applied to typical private sector wage rates for the
relevant grade of staffs. The estimated net present value of ongoing costs to
businesses is £57k with annual ongoing costs of £7.5k. This is made up as
follows:

¢ £4.0k for staff time for appeals that are subject to hearings: based on 10
days of staff time at £318 per day (please see Annex 3), multiplied by two-
thirds of 1,9 appeals;

¢ £3.0k for legal time for appeals subject to hearings: based on 3 days of
legal time at £800 per day per appeal;

¢ £0.2k for staff time for appeals that are subject to the written process:
based on one day of staff time for one-third of 1.9 appeals;and

¢ £0.3k for legal time for appeals that are subject to the written process:
based on half a day of legal time per appeal.

44. The consultation proposals provided that remediation notices need not be
complied with pending appeal. Following consultation, it was decided that in
cases where the damage to the environment will get worse pending an appeal,
remediation action should not be delayed. The consultation IA did not include
any of the impacts associated with remediation on the basis that they were
covered by the MCAA |A. This change does not therefore affect the I1A’s
estimates. Nevertheless there will be some impact on businesses where
remediation action is brought forward, although no evidence is available to
determine how often this will happen.

Costs to the Tribunal

45. There are costs incurred in setting up the Tribunal and, on an ongoing basis, for
administering and deciding appeals. The costs of setting up the Tribunal are
shared between this project and the civil sanctions that have been introduced
concurrently for use by the Environment Agency and Natural England: £45k is
the cost allocated to this project. Future civil sanctions systems will therefore be
able to benefit from the system without set-up costs. The ongoing costs
presented are based on the actual costs that the Tribunal intends to charge.

® The estimate is £318 per day based on the full costs of employing an environmental manager of
£70k divided by 220 productive days per annum.

14



The estimated net present value of ongoing costs to the Tribunal is £68k with
annual ongoing costs of £8.9k. This is made up as follows:

« £8.9k for appeals subject to the written process: based on a unit cost per
appeal of 7k per appeal;

» £48 for appeals that are subject to the written process: based on the a
unit cost per appeal of £75 by one third of 1.9 appeals.

Benefits

46.

In practice an appeals system is an integral and essential part of a system of
sanctions and statutory notices have not been introduced without it. While the
impacts of the statutory notices are included in the MCAA IA and are not
quantified in this 1A, they need to be understood so the costs of the appeal
system can be seen in context. The nature and scale of these impacts are
therefore discussed below.

e The direct environmental benefits achieved from serving the notices
identified in Table B. It is estimated that there will be 19 notices served
each year. Like all regulators the MMO needs to follow the Regualtor’s
Compliance Code’ which requires, amongst other things, that regulators
should only intervene where there is a clear case for protection, should take
risk-based decisions and use proportionate and meaningful sanctions. This
would suggest that they are only likely to serve notices where there are
relatively high benefits from doing so;

e The environmental improvements that result from the behaviour change
directly brought about by the sanctions. Using the new sanctions in a
pattern described in table B, where currently the norm is warning letters
(see table A) is likely to have a deterrent effect, in terms of both specific
deterrence (affecting those businesses that have received a sanction) and
general deterrence (sending a signal to other businesses that may not be
complying). This would mean businesses will improve their environmental
management practices to reduce the risk of being subject to future
enforcement action®;

e The wider benefits in terms of the level playing field, fairness and
competitive advantage; and

e The costs incurred by those causing the offences both of complying with
notices and of taking action to avoid being subject to future enforcement

" BERR (2007) Regulators Compliance Code: Statutory Code of Practice for Regulators,
http://www.berr.gov.uk/files/file45019.pdf

® The MMO made some preliminary assumptions to estimate the scale of the equivalent effect for the
application of penalties for option 3. If the same assumptions were used for other types of notices, i.e.
that only 20% of offences for which notices are appropriate are subject to sanctions, it would mean
that 76 offences go undetected. If using notices deters 25% of these from offending that would entail
a reduction in offences by 19.
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action. Assuming enforcement action is taken proportionately then these
costs will be lower than the benefits.

While these benefits were covered by the MCAA |A and are not therefore
included in the core analysis in this IA, it should be noted that in practice the
statutory notices will not be used until the appeals system is in place.

Option 3: Introduce FMPs and VMPs, as well as a system
of appeals for statutory notices

47.

This option involves making FMPs and VMPs available for use in response to
offences under the FEPA licensing regime, in addition to providing for a system
of appeals for statutory notices. It is worth noting that the appeals system would
be available for FMPs and VMPs in addition to the statutory notices included in
the MCAA so the assessment of the appeals will take that into account. First
the impact of introducing FMPs and VMPS is considered, then of the appeals
system applied to all the civil sanctions including FMPs and VMPs.

Fixed monetary penalties

48.

49.

50.

It is intended that fixed monetary penalties (FMPs) should be used for low level,
primarily technical offences. For instance, it is often a condition that the
operator informs the licensing authority when works are to commence, so that
an officer can inspect them and make sure that the materials used are
appropriate. However, often the operator does not do this and the inspector
may not be able to check that materials of the correct specification were used.
We think that in such cases a FMP would be an appropriate sanction and
encourage future compliance.

FMP levels are set in the Statutory Instrument introducing the monetary
penalties at £100 for an individual and £300 for all others.

Since the FMP will be at a fixed amount, they are not likely to equate to the
costs to business/operators to remain in compliance since these will vary from
case-to-case. Businesses generally do not wish to be seen as non-compliant
and the deterrent element will be in the regulator publicising those cases where
an FMP is issued.

Variable monetary penalties

51.

It is intended that variable monetary penalties (VMPs) should be used for more
serious breaches of licence conditions where it is not appropriate to prosecute.
Since the level of the penalty for a VMP can be varied, it can be used more
effectively and flexibly to remove financial benefit resulting from the offence or
to apply an additional deterrent element. There is also potential for VMPs to be
used to address repeated offences.
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52.

53.

54.

The range of operations covered by the marine licensing regime is large and
could range from the building of a small private jetty to a large-scale aggregate
dredging operation. The impact of individual developments or activities — and
the cost of obtaining a marine licence - could vary enormously so the ability to
vary the penalty according to the operation and the operator is important to
provide enough of a disincentive across a wide range of cases and ensure, for
example, that a small business does not suffer disproportionately compared to
larger one.

The level of a VMP will be determined on the facts of the case. For consistency
purposes, we intend to use the model established by the Fairer and Better
Environmental Enforcement (FBEE) project that has implemented similar
monetary penalties and statutory notices under the Regulatory Enforcement
and Sanctions (RES) Act 2008. The level will be calculated to redress any costs
the operator has avoided through non-compliance; avoidance and will include a
deterrent element which will be calculated on other specific factors of the case.
The operator may also offer to carry out undertakings or pay a sum of money to
a group or individual that has been affected by the licensing breach if they are
issued with a notice of intent for a VMP. The regulator can decide whether or
not to accept the undertaking and will take this into account when deciding
whether to issue a final variable monetary penalty, and in determining the
penalty amount.

As is normal practice, any monies received from monetary penalties will go to
HM Treasury’s consolidated fund, while unpaid penalties will be recovered
through the civil courts (usually as a civil debt). In the case of a VMP, any
additional costs (e.g. administration, legal and investigation costs) borne by the
enforcement authority up to the point of imposing the penalty can also be
recovered by that authority and retained by it.

Assessment

55.

This assessment started with assessing the numbers of FMPs and VMPs the
MMO is likely to serve in the future. They assumed in general that:

e FMPs would be used for the more minor, largely technical offences such as
for not notifying commencement of works or not returning forms on time
and

¢ VMPs would be used for the more serious cases that do not merit prosecution
such as exceeding dredging and dumping limits or causing offences where
there is moderate damage to the environment.

Taking account of experience from the past, the MMO provided a best estimate
that they would on average each year serve:

¢ 20 FMPs
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e 7 VMPs®

These estimates have been revised upwards since the MCAA |A now that the
scheme for monetary penalties has been developed in more detail and it is
clearer which offences will be covered. The MMO has therefore been able to
consider the likely numbers of each type of offence in their estimates. There is
uncertainty in the estimates of future penalties largely stemming from the fact
that it is hard to predict how the nature and scale of offending will relate to that
in the past.

56. In general the FMPs would be used either where an advisory letter is currently
issued or where no action is taken; and VMPs would be served where a
warning letter is used. Table A above shows that there is on average one
prosecution per year. In general the MMO expects that it will continue to
prosecute for cases similar to those where they currently prosecute but there
will occasionally be a case where a VMP will achieve their enforcement
objectives without the need to prosecute.

57. The estimated costs and benefits of using the penalties are presented in table
D with an explanation of the assessment approach in the ensuing text and
detailed workings at Annex 4. These estimates are based on the views of
relevant experts (including relevant MMO staff and consultants from Eunomia
Ltd who have expertise in developing Impact Assessments) and available data
for each of the input parameters. Wage rates used are at Annex 3.

58. The assumptions made in this Impact Assessment will be tested by a review, to
be carried out two years after the introduction of new monetary penalties and
notices, which will include a review of actual costs and benefits. Monitoring data
will be gathered when the system commences in order to inform this review.
Defra will work with MMO and stakeholders to develop a proportionate
methodology and to ensure that maximum use is made of readily available data.
More information on monitoring and review processes is included at Annex 2.

? Following consultation VMPs have been made available for information offences. MMO advise that
where used they are likely to replace warning letters. However, they expect them to be used rarely —
less than once per annum on average. Given the limited impact of this change, the IA estimates have
not been amended.
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Costs and cost savings to the MMO

Preparation

59. The MMO will incur costs to prepare for monetary penalties. This will include the costs of
training and recruitment, procedures, IT systems and developing guidance. These are
estimated on the basis of judgement from past experience of the amount of time these
activities take and the wage rates of the relevant grade of staff. Wage rates are the actual
hourly rates provided by the MMO.

Ongoing costs and cost savings from using civil sanctions

60. The ongoing costs to MMO of using the sanctions:

The cost of serving FMPs. This takes account of the estimated amount of time for
issuing Notices of Intent, considering any representations made and serving FMPs
and the wage rates of the staff needed to perform those tasks. It is assumed that
representations are made for 10 of the 20 FMPs per year. This is based on judgement
of Eunomia Ltd in discussion with the MMO. All these costs are born by the MMO as
the costs of administering FMPs cannot be recovered from operators.

The cost of serving VMPs. This is worked out on the same basis as for FMPs but
also takes account of the likelihood that those who receive VMPs will choose to
undertake some form of restorative action to offset part of the penalty and that this will
involve a meeting with the MMO to discuss this. The costs of administering VMPs is
recoverable from those on whom they are served. It is assumed that in practice MMO
is able to recover 90% of these costs.

Cost savings from not prosecuting. It is assumed that a VMP is used instead of
prosecution once every 3 years. This is based on the fact that there is on average one
prosecution per year and the MMO considered that more often than not it would still be
appropriate to prosecute but occasionally a VMP would achieve their enforcement
objectives without the need to prosecute. The cost to the MMO of prosecution is
£10,350 so this cost is avoided every 3 years.

The cost of administering appeals. This includes the estimates for appeals against
notices in option 2 and against monetary penalties on a similar basis.

The cost of collecting fines. It is assumed that cost recovery proceedings will need
to be instigated for some proportion of penalties; a level of 10% is assumed for FMPs
and 15% for VMPs, considering the higher level of penalty. The estimates include
elements for administration, going through the bailiff conclusion and using a bailiff.

Costs and cost savings to industry

Preparation

61. The costs to industry when these measures are introduced will include:

The costs of responding to the consultation on regulator guidance. This is
estimated on the assumption that 20 businesses will respond to the consultation
(guided by past experience) and that it will take on average two days to complete a
response.
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e The cost of familiarisation with guidance. It is assumed that 20% of those holding
FEPA license will each spend 40% of a working day familiarising themselves with the
guidance.

Ongoing costs of receiving civil sanctions

62.

These include:

e The administrative cost of receiving penalties. This includes estimates of the time
costs of paying penalties and making representations to the MMO. For VMPs it also
includes the cost of meeting the MMO to discuss any restorative action that the VMP
recipient chooses to take and the recovered MMO administrative costs.

e Cost savings from not being prosecuted. It is assumed that industry will face
broadly similar costs to the MMO for prosecution as they will need to be doing similar
activities during the process as the MMO.

e The cost of appealing. This includes the estimates for appeals against notices in
option 2 and against monetary penalties on a similar basis.

e The cost of being subject to cost recovery proceedings. Where penalties are not
paid and the MMO has to instigate cost recovery proceedings, recipients will have
some further costs in the time taken to interact with the bailiffs and, for FMPs, of the
increased penalty.

It should be noted that the majority of these costs are only incurred by those who cause
offences and receive penalties. Those with a good general approach to compliance are
unlikely to face costs very often.

Costs of changing behaviour towards compliance

63.

64.

65.

It is considered that the existence and use of a more effective sanctioning regime will
encourage those who do not currently comply with licence requirements to make more
effort to ensure they do what is necessary to comply. For example, as it becomes known
that not notifying the MMO of commencement of works attracts a monetary penalty, more
operators will make sure they do notify and on time.

To provide some idea of how many businesses might take action to become compliant, the
MMO considered how many offences there might be that remained undetected. A
preliminary view of this was that they might detect about 20% of offences, so for example if
they serve 20 FMPs there would be a further 80 offences that they do not detect.
Consideration was then given to the number of undetected cases in which operators would
take action to comply. MMO took account of the issues that are likely to determine the
effect of penalties on compliance. For example, some of the requirements for licences will
be activities that a business may only ever do once — like building a small structure in a
port — so they may not be influenced by or conscious of what penalties are being received
elsewhere. Although other factors, such as contractors who will do works on a repeated
basis, will increase awareness of the sanctions for non-compliance. A preliminary view is
that action may be taken to reduce non-compliance by 25%. This would mean that the 80
offences per annum would reduce by 20 to 60.

There will be cost implication to taking this anticipatory action. It is assumed that the
anticipatory action taken for FMPs is relatively low — normally connected with providing
information at the right time by notifying or reporting to the MMO: an average estimate of
£100 is made of these costs. Action taken to anticipate, or avoid, the types of non-
compliance that would lead to VMPs is likely to be more substantial action, normally
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consisting of steps that will avoid some form of harm to the environment. If VMPs are set
at the level required to deter non-compliance and they are £13k on average, then on the
basis that the MMO detects 20% of cases, it means that businesses save £2.6k'° of costs
on average through avoiding compliance with regulations. This is therefore the level of
additional cost that businesses would need to incur to avoid non-compliance.

66. On the basis of the two paragraphs above 20 businesses would incur additional costs of
£100 on average and 7 businesses would incur additional costs of £2600 on average.

Costs and cost savings to others
The First-tier Tribunal

67. These are as for option 2 except that this includes appeals against monetary penalties
included in this option. The costs are associated with:
e Start-up. As for option 2, there are costs associated with setting up the Tribunal. These
will be the same as option 2 as the fixed costs are the same irrespective of the number
of appeals.

e Hearing appeals. As for option 2, the cost estimates have been provided by the FTT
based on the actual costs that they will charge for based on the estimated numbers of
appeals and the proportions that will go through the written and hearing processes.

Cost saving to the courts service from avoided prosecutions

68. This is calculated on the basis of one prosecution avoided every 3 years and a saving of
£231 per case from the FBEE I|A.

Responding to consultation on regulator guidance

69. Itis expected that some non-industry stakeholders will respond to the consultation on
regulator guidance. From previous experience it is assumed that around 20 organisations
or individuals may respond and it may take around 2 days.

Penalty cost transfer
From recipients of penalties

70. The value of FMPs is taken to be £300: this is the standard amount proposed in the
consultation document. There is also a reduction of 50% for early payment of penalties. In
discussion with the MMO, Eunomia Ltd have assumed that in total 13 of the 20 FMPs per
annum will be paid at the early payment rate and 7 at the full rate. This includes the 10 that
did not make representations and a further 30% who did and then subsequently pay the
fine on receipt of the FMP. These proportions are based on judgement taking account
factors such as the likelihood that some businesses will want to contest penalties to avoid
being on the public register. Actual rates can be examined as part of the Post
Implementation Review.

71. The level of VMPs will depend on the individual case. The expected average penalty cost
of a VMP over and above existing criminal fines is around £10k for the FBEE proposals.
Adjusting for the fact that fines under this regime will rarely replace prosecutions, we take

"%t should be noted that this figure is the product of two estimates (£13k and 20%) which are both based on
informed views rather than empirical evidence.
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an initial figure of £13k for the average VMP penalty”. The figure in table D of £91k is
£13k multiplied by the 7 VMPs. A better understanding of the typical level of fines will be
possible when guidance is developed including case studies covering a range of different
circumstances. Penalty income is not retained by the MMO but goes to the government’s
main bank account which is called the consolidated fund.

To the consolidated fund

72. The revenue from penalties referred to in the paragraph above is paid in full to the
consolidated fund'?.

Administrative burden

73. The administrative burden is the cost to business associated with the government’s
information obligations. These proposals do not lead to any costs that fall in this category.
There are some administrative costs to business; associated, for example, with responding
to consultation and corresponding with regulators when penalties are served, but these do
not result from information obligations and do not therefore fall within the definition of
administrative burden.

Benefits
Environmental benefits from increased compliance

74. To the extent that businesses will change their behaviour towards compliance, as
discussed above, there should be some benefit in environmental terms. It is not
considered that the action taken in response to FMPs will generally lead to significantly
improved environmental outcomes given that this will largely be about complying with
reporting requirements, although this may reduce investigation costs for the MMO. The
action taken in response to VMPs, however, which will largely be to reduce damage to
marine ecosystems and will, overall, improve environmental outcomes.

75. Depending on the types of offence that businesses are trying to avoid, there may be
different focuses in the action they take. In general terms a fair assumption to make would
be that businesses will look for efficient ways of reducing costs and they will only take
action which is worthwhile in terms of reducing the scale or likelihood of environmental
damage because that will be reflected in the scale or likelihood of receiving VMPs (i.e.
VMP penalty levels will broadly reflect the level of damage or risk). In very blunt terms
therefore one would expect that the benefits of action taken will be at least equal to the
costs and will generally exceed them. However, because there is no firm basis for
determining the extent to which benefits might exceed costs. Therefore an “avertive
expenditure” approach is taken whereby a cautious figure for benefits is taken at a level
equal (rather than in excess of) the costs of actions taken to come into compliance’®. This
could significantly undervalue the true benefits. The MCAA IA, for example, concluded that
the nature conservation benefits of Marine Conservation Zones within the Act were
between £0.7bn and £1.6bn per annum. However, no direct basis for apportioning benefits

" On the basis that 80 of the 220 VMPs in FBEE replace prosecutions and that the average fine following
prosecution is around £8k, the average total fine would be around £3k higher.

"2 In terms of the Impact Assessment this cost transfer is not a net economic cost as it is a direct economic transfer
from one part of the economy to another. It is therefore not included in the summary figures on the front of the IA
but is covered in this evidence base

'3 This is therefore equal to the expenditure in response to VMPs identified at paragraph 1.66 (7 x £2.6k). No
benefits figure is included for the action taken in response to FMPs on the basis of the view expressed in
paragraph 1.72 above, that action taken in response to FMPs will tend not to lead to significantly improved
environmental outcomes.
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from this or any other study has been found as a basis for transferring benefits reliably to
this context.

More level playing field

76.

In general terms a more level playing field is likely to result from more effective deterrents.
Improved enforcement is likely to benefit those businesses who typically comply with
regulations. This is because companies with a less desirable approach to compliance are
more likely to have had reduced costs as a result of not complying with environmental
regulations (e.g. reduced monitoring costs, not investing in appropriate equipment or not
paying disposal charges) and may have been able to achieve greater market share from
being able to charge lower prices. To the extent that costs are increased as a result of
these proposals either directly or from moving to greater compliance, the relevant
businesses will either have reduced profits or pass costs on and may lose business as a
result. This and the fact that, in some cases, offenders may move out of illegal activities
will make more market share available for companies that generally comply with
regulations.

Competitive advantage from effective environmental regulation

77.

There is a growing literature to support the theory that countries can achieve a competitive
advantage from implementing environmental regulations. The best known example in the
literature is the Porter Hypothesis”. Companies become good at complying with
regulations and can then compete more effectively as other countries implement similar
regulations and because the environmental sector develops expertise that it can then sell
to other markets. These effects are likely to be undermined to the extent that there is non-
compliance with regulations; more effective enforcement may therefore enhance these
advantages.

" http://en.wikipedia.org/wiki/Porter hypothesis
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Specific Impact Tests: Checklist

Use the table below to demonstrate how broadly you have considered the potential impacts of your
policy options.

Ensure that the results of any tests that impact on the cost-benefit analysis are contained within
the main evidence base; other results may be annexed.

Type of testing undertaken Results in Results
Evidence Base? | annexed?
Competition Assessment No Yes
Small Firms Impact Test No Yes
Legal Aid No Yes
Sustainable Development No Yes
Carbon Assessment No Yes
Other Environment No Yes
Health Impact Assessment No Yes
Race Equality No Yes
Disability Equality No Yes
Gender Equality No Yes
Human Rights No Yes
Rural Proofing No Yes
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Annexes

Annex 1: Specific Impact Tests

Carbon Impact Assessment

. These proposals are unlikely to have a major effect on any of the
determinants of carbon emissions such as the level or energy-intensity of
production. Their focus is to make the licensing regime more effective rather
than reducing carbon emissions.

Competition assessment

2. This standard competition assessment test concludes that the proposals are

unlikely to have significant impacts on competition for firms who comply with
existing environmental regulations. This is because the monetary penalties
will only affect non-compliant companies.

. Systematically non-compliant companies, however, are likely to have reduced
costs as a result of non-compliance with environmental regulations and may
have been able to achieve a higher market share by charging lower prices.
Improving the effectiveness of existing enforcement would force non-
compliant companies to move to greater compliance or, in some cases, move
out of illegal activities (e.g. illegal dumping). Some of these previously non-
compliant companies would either need to increase their costs or might
choose to exit the industry. This could therefore cause compliant companies
to achieve greater market share and increase their prices with reduced
competition.

. Only a small proportion of businesses are systematically non-compliant owing
to the existing deterrents from not complying with environmental regulations.
We are not aware of data to determine what proportion of businesses are
either systematically or occasionally non-compliant.

Small Firms impact test

5. Additional costs would fall disproportionately on small businesses because

small businesses generally have significantly less resources available to learn
about and adjust to regulatory change. Time invested in finding out about the
new monetary penalties may be relatively more costly than for a larger
company. By the same token, cost savings from avoided prosecution will be
proportionately more significant for smaller companies.

. The IA of the Regulatory Enforcement and Sanctions Bill (May 2008) which
introduced civil sanctions more widely concluded that the negative impact on
small business would be minimal and proportionate as the new sanctions
would be applied across all business. This was the result of extensive contact
with small businesses and small business groups, both national and
international. This was conducted in several ways, through submissions, bi-
laterals, one-to-ones and focus groups. The responses pointed to a general
welcoming of the proposals.
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Unintended consequences

7. The following outlines potential negative consequences of the proposals, the
likelihood of them arising and what measures can be taken to reduce the
likelihood.

e The costs of assessing VMPs are disproportionate. While
assessments may potentially be complex, it will be in the common interest
of both regulators and offenders not to spend disproportionate sums on
assessment. If the experience is that assessment costs are high then
there is the risk that regulators may choose not to use them. Government
guidance and the development of good practice by regulators will help to
reduce the likelihood of high costs.

e Monetary penalties are seen as lighter touch than prosecution and
the regulated community become less concerned with complying.
The civil sanctions are designed to be available alongside prosecution in a
way that recognises and deters the types of behaviour associated with
offending. Prosecution will remain the mechanism of choice for the worst
offending where the stigma associated with a conviction is required to
deter criminal behaviour. The availability of VMPs, which can vary in scale
depending on the offence but are not capped at a maximum amount so
they can fully offset any financial benefit and reflect other aggravating
factors like previous non-compliance, should reduce this risk. There will
be guidance on the factors that should be considered when deciding
whether prosecution or another type of enforcement action is appropriate.

e Monetary penalties affect companies’ chances of securing contracts
even where civil sanctions are used for relatively minor offences.
Discussions with businesses in the context of the FBEE project suggest
that previous convictions are often a factor in the award of contracts and
they raise the possibility that civil sanctions may in the future be included
as a further factor. It would seem desirable for a distinction to be made
between different types of sanction; it should be clear that convictions will
indicate the worst cases; and VMPs and FMPs progressively less serious
matters. Clear communication of the new monetary penalties would help
to encourage such distinctions where appropriate.

e Appeals against application of sanctions if not sufficiently clear.
Regulators have made estimates of the frequency with which sanctions
may be challenged based on current enforcement experience. These are
relatively low as regulators are careful to avoid applying sanctions in a
way that is unreasonable. Clear regulations, guidance and rights to make
representations to the regulator will minimise the room for unnecessary
appeals.

Legal Aid Impact Test
8. The legal aid test is concerned with the impact caused by new criminal

sanctions or civil penalties. This is relevant here as the proposals introduce
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new civil penalties. An assessment has been carried out by the policy team
and agreed with the Ministry of Justice (MoJ) according to the guidance at the
following link: http://www.dca.gov.uk/laid/impact-test.htm

The MoJ has agreed that there will be a minimal impact on Legal Aid, as the
monetary penalties will largely affect defaulting businesses rather than
individuals.

Economic
9. Specific economic issues are:

e The impact on costs, quality or availability of goods and services.
Improved environmental enforcement may encourage some firms to invest in
improved environmental management. The costs of this could then be
passed on to customers. If non compliant firms perceive they will need to
increase costs then they might reduce quality of service so that they do not
pass the costs onto their customers and potentially lose business. Some non-
compliant firms may consider that the costs of complying with the law are too
high and may choose to exit the industry. If no new firms enter this could
reduce the number of suppliers and therefore the availability of goods and
services. Equally if previously non-compliant firms are trying to cut costs then
they may choose to restrict the goods and services they supply. Overall, it is
assumed however that the percentage of non-compliant firms is small due to
the already high deterrent so there is unlikely to be a material effect on costs,
quality or availability of goods and services.

e Impact on the public sector, the third sector and consumers. The
consolidated fund will receive more revenue through fixed and variable
monetary penalties. The third sector and consumers could be affected if they
are receiving goods or services from firms carrying out environmental
offences and their costs increase. Consumers and local communities should
all benefit from an improved environment.

e Effect on new technologies. The proposal should introduce a more level
playing field for companies that have previously complied with environmental
regulations compared to non-compliant companies. In order to gain greater
market share some companies may introduce new technology to improve
efficiency and lower costs in the longer term.

¢ Internal and external investment. These proposals are unlikely to have a
large impact on investment behaviour. However, regulations and the ability to
enforce more flexibly using notices or monetary penalties could stimulate
investment in environmental technology and more environmentally sound
practices to prevent accidents and the risk of environmental pollution or
interference to other sea users.

Other environmental effects
10. The environmental benefits from these proposals are covered in the main

body of the IA.

28



Health Impact Assessment

11.There may be health benefits that result from reduced damage to marine

ecosystems for example through reduced contamination of fish stocks.

Sustainable Development Principles

12. These proposals directly supports two of the five principles of sustainable

development as set out in the Government's sustainable development
strategy i.e. of ‘ensuring we are a strong, healthy and just society’ and
‘promoting good governance’.

Other equality issues

13. The following reports the conclusions made for the other issues that have

been considered to test for differential impacts:

Race equality. None identified

Gender equality. None identified

Disability equality. None identified

Human rights. None identified

Rural areas and regional. The proposal will affect companies which do not
comply with environmental legislation so any effect would depend on there
being more non-compliance in rural than urban areas, or in different regions.
Age and income. It would not have a differential effect on children and young
people, older people or income groups. It should facilitate the fair, equitable
and consistent treatment of business by regulators; by administering fair and
appropriate civil sanctions; and by enhancing consumer confidence and
facilitating redress where appropriate in the market in which they participate.
Devolved countries. These proposals will affect any area where the
Secretary of State (or a delegated authority) is the licensing authority.

One-in, one-out

14.0ne-in, one-out does not apply to costs incurred as penalties to non-

compliant businesses. Furthermore it only applies to direct costs, minus any
direct benefits: the change in behaviour resulting from use of the sanctions is
considered an indirect cost and is therefore not included. The only business
costs these proposals lead to that are within the one-in, one-out rule are the
costs of familiarising with the rules and responding to consultation. The
present value of eligible costs to business therefore is £213k and the present
value of benefits to business is £26k, therefore the net present value to
business is £187k. The annual equivalent cost over 10 years with a 3.5%
discount rate — i.e. the ‘IN’ - is therefore £25.7k.

15.However, the new tools should be considered in the context of wider benefits

and costs of bringing in the new marine licensing system, which they will be
used to enforce. As a whole, the new licensing system brings overall benefits
from regulating and assessing marine projects on a single legislative footing.
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That |IA estimates that the costs of setting up the new marine licensing system
for England are £4.9m over ten years and the benefits to the MMO and
industry are £17.7m over the same period.

Annex 2: Monitoring and Review

1.

The use of the new enforcement tools will be reviewed two years after their
introduction. Monitoring data will be collected when the system commences in
order to inform this review.

Table 4 sets out questions the review should address. Defra will work with
enforcement authorities and other stakeholders to develop a proportionate
methodology for answering these questions and to ensure that maximum use
is made of readily available data.

Defra and the enforcement authorities will set up a forum with stakeholders
where results of the monitoring activity can be reviewed at key stages towards
a formal review. This forum will help to assess whether the enforcement tools
are being used consistently in line with published enforcement policies and
guidance.

The aims of the review will be to establish:

a) what has happened;

b) whether the intended objectives of the new enforcement tools have
been achieved (these have been identified within questions 8-14 in the
table below);

c) what the costs and benefits have been;

d) whether improvements could be made;

e) what we have learnt about responding proportionately and effectively to
environmental non-compliance.

Table 4 below identifies the questions the review will include to achieve these
aims.

The principle information sources to address these questions are expected to
be:

e data from enforcement authorities on the use of enforcement tools and
related issues;

e questionnaires for enforcement authorities and the regulated
community;

e detailed analysis of a sample of cases;

e a social research project by external researchers;

e other available sources.
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Table 4: Questions to be covered by the review of the use of enforcement
tools

A. What has happened?

1. Have the proposals been fully implemented and are the appropriate systems in place?

2. How much have the enforcement tools been used and how does this relate to
expectations?

3. What is the enforcement authorities’ and other stakeholders’ experience of the enforcement
tools?

4. What costs have been incurred in using the enforcement tools and how do these compare
to expectations?

5. Have recipients of statutory notices and/or monetary penalties complied with them?

6. What have appeal rates been compared to expectations?

7. Have the enforcement tools been applied in a fair and consistent way?

B. Whether we have achieved the intended objectives of introducing the enforcement
tools

8. Have they brought those not complying back into compliance?

9. Have they removed risks and prevented harm from occurring or continuing?

10. Have they ensured damage is restored, restitution is provided to local communities and
that the polluter pays?

11. Have they removed financial benefit, related proportionately to the offence, harm and the
facts of the case and, overall, helped to level the playing field?

12. Have they deterred non-compliance and encouraged behaviour change, future
compliance and reductions in future risks?

13. Have they secured better results or the same results at lower cost?

14. Have negative ‘unintended consequences’ been avoided?

C. What the costs and benefits have been
15. What are the costs and benefits?

D. Whether improvements could be made

16. Are the right tools available for the right offences?

17. Are there ways to improve their design and the way they are used?

18. Are there circumstances in which the enforcement tools should be used more or less than
currently?

19. Have the enforcement tools secured better collaboration between the enforcement
authority and the regulated community and how can this be improved?

E. What we have learnt about responding effectively and proportionately to
environmental non-compliance

20. What determines whether a person complies? How does the regulated community
perceive the tools as a motivation for compliance compared to other mechanisms?
21. Does using the new enforcement tools provide an effective and fair means of
enforcement?
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Annex 3: Wage Rates

Rates for the relevant functions have been provided by the modellers in agreement
with Defra. The MMO rates are based on observed staff costs and the industry rates
are based on typical salaries and have been validated by industry representatives.
All rates include a component to cover overheads and are adjusted to take account
of the proportion of productive days (i.e. when staff are not on holiday or sick

absence).

Wage rates

Function Daily wage rate, £s
External legal advice 800
MMO district inspector 367
MMO senior officer 292
MMO enforcement officer 225
MMO junior officer 200
Industry environmental manager 318
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