
EXPLANATORY MEMORANDUM TO 
 

THE FINANCE ACT 2008 (PENALTIES FOR ERRORS AND FAILURE TO 
NOTIFY etc) (CONSEQUENTIAL AMENDMENTS) ORDER 2010 

 
2010 No. 530 

 
 
1. This explanatory memorandum has been prepared by HM Revenue & 

Customs (“HMRC”) and is laid before the House of Commons by Command 
of Her Majesty. 

 
This memorandum contains information for the Select Committee on Statutory 
Instruments. 
 

2.  Description 
 

The purpose of this order is to make the necessary consequential amendments 
to primary legislation as a result of the coming into force of the provisions of 
Schedule 41 to the Finance Act 2008 on 1 April 2010. The Appointed Day 
Order making these new penalties provisions effective was made and laid on 5 
March 2009 (2009/511). There are also some amendments in consequence of 
Schedule 24 to the Finance Act 2007. 

 
3. Matters of special interest to the Select Committee on Statutory 

Instruments 
 

3.1  The order is made under sections 122 and 123 of the Finance Act 2008. 
Sections 122(4) and 123(4) of that Act provide that the Treasury may 
be order make any incidental, supplemental, consequential, 
transitional, transitory or saving provision which may appear 
appropriate in consequence of, or otherwise in connection with, 
Schedule 24 to the Finance Act 2007 or Schedules 40 and 41 to the 
Finance Act 2008. Sections 122(8) and 123(8) of the Finance Act 2008 
require that an order made under these subsections referred to above, 
which includes provision amending or repealing any provision of an 
Act, is subject to an annulment in pursuance of a resolution of the 
House of Commons. Article 2 and Schedule 1 to this order make 
amendments to primary legislation, thus the negative resolution is 
required. 

 
4. Legislative Context 
 

4.1 The new penalty regime for inaccuracies in returns and other 
documents was introduced by Schedule 24 Finance Act 2007, and 
initially applied to Income Tax, Capital Gains, Tax, Corporation Tax 
and VAT. The penalty regime was commenced for these taxes on 1 
April 2008 by Treasury Order (S.I. 2008/568).  

 



4.2 Schedule 40 to the Finance Act 2008 was enacted to bring the 
remaining taxes and duties administered by HMRC into the Schedule 
24 provisions. This was commenced on 1 April 2009 by Treasury 
Order (S.I. 2009/571). 

 
4.3  Schedule 41 to the Finance Act 2008 introduces a new penalty regime 

for failure to comply with a relevant obligation to notify HMRC of 
chargeability to tax, liability to register for tax, etc as well as penalties 
for issuing an unauthorised VAT invoice, putting a product to use that 
attracts a higher rate of excise duty, and handling goods subject to 
unpaid excise duty. This will become effective on 1 April 2010 by 
virtue of the Treasury Order (S.I. 2009/511). 

 
4.4  This order makes various consequential amendments as a result of 

these provisions and the interaction between them. 
 
 
5. Territorial Extent and Application 
 
 5.1 This instrument applies to all of the United Kingdom. 
 
6. European Convention on Human Rights 
 
 The Financial Secretary to the Treasury, Mr Stephen Timms, has made the 

following statement regarding Human Rights:  
 
In my view, the provisions of The Finance Act 2008 (Penalties for Errors and 
Failure to Notify etc) (Consequential Amendments) Order 2010 are 
compatible with the Convention rights. 
 

 
7. Policy background 
 

7.1 The HMRC Review of Powers, Deterrents and Safeguards began in 
2005, following the merger of the Inland Revenue and HM Customs & 
Excise. The objective of the Review is to provide a framework of law 
and practice for HMRC that supports the Government’s objectives of a 
tax system that is fair and better adapted to the needs of our customers. 
One of the first legislative outputs of the Review was a new penalty 
regime for incorrect returns and other documents aligned across 
HMRC taxes, contained in Finance Act 2007. Penalties for failure to 
notify chargeability and other similar failures followed in Finance Act 
2008. 

 
7.2 The underlying principle of the Review is to support those who seek to 

comply, whilst dealing firmly with those seeking an unfair advantage 
by not complying. The behaviourally-based penalty regimes support 
this approach. Aligning penalties across taxes enables clearer deterrent 
messages and facilitates cross-tax compliance checks. 

 



7.3 This policy has been the subject of wide consultation with the public 
and interested bodies, and the intended start date for the new taxes and 
duties has been broadly publicised. Systems and processes both within 
and outside HMRC have been adapted for the consequentials within 
the order to take effect on the date stated. 

 
7.4 Schedule 1 to the order makes comparatively minor consequential 

amendments to a wide range of primary legislation, which is very large 
and complex. The objective of these amendments is to preserve the 
intention of the references in that legislation and does not change its 
meaning. There are no plans to consolidate the legislation. 

 
8. Consultation outcome 
 

8.1 A consultation document “Penalties Reform: The Next Stage” was 
published by HMRC on 10 January 2008. Draft legislation was 
attached to that consultation. 

 
8.2 The consultation ran until 6 March 2008 and the “Summary of 

Responses” was published in a composite document on 27 March 
2008. Both documents remain available on the HMRC website. 
Following the consultation and the enactment of the draft legislation in 
Schedule 41 to the Finance Act 2008, HMRC stated its intention to 
bring the provisions into effect on 1 April 2010.  

 
9. Guidance 
 

9.1 The changes have received a great deal of publicity, and professional 
firms and other intermediaries have been preparing on the assumption 
that the new rules, and related consequentials, will commence on the 
basis set out in the order. 

 
9.2 HMRC has a major programme of guidance, communication and 

training about the new penalty regime, as well as a review of its own 
business processes. 

 
10. Impact 
 

10.1 The impact on business, charities or voluntary bodies is nil for the vast 
majority of taxpayers, who will continue to meet their obligations 
fully. 

 
10.2 The benefits of alignment include simplicity (facilitating publicity and 

understanding, as well as reducing compliance costs) and integration 
(allowing for single HMRC action to cover several taxes). Therefore, 
when fully implemented, a single penalty regime will eventually 
reduce costs for taxpayers and HMRC. 

 
10.3 The impact on the public sector is nil. 

 



10.4  An Impact Assessment on the Penalties: Next Stage reform was 
published by HMRC on 27 March 2008 and is attached to this 
memorandum. 

 
11. Regulating small business 
 

11.1 The legislation applies to small business. Small business will benefit 
from having a single penalty regime that applies to a wide variety of 
obligations that it may have with HMRC, rather than the broad range 
of possible penalty regimes that may currently apply. 

 
11.2 HMRC has sought the views of the impact on small business during its 

consultation. The structure of the new penalty regime took into account 
consultation responses and meetings with a range of bodies, including 
TaxAid, the Low Income Tax Reform Group and the Federation of 
Small Business. 

 
11.3  To exempt small businesses with less than twenty employees would 

deny them the benefits of simplification that results from aligning the 
penalty regimes across all the taxes and duties administered by HMRC. 
The very low number of small businesses who need further advice on 
their obligations can access this advice through our website or by 
seeking advice from our contact centres. 

 
 
12. Monitoring & review 
 

12.1  HMRC is introducing systems which will allow it to track the number 
and value of penalties charged across taxes under the new penalty 
regimes. There will be guidance and governance procedures in place to 
ensure that the new penalty regime is applied in a consistent manner. 

 
12.2 An Implementation Oversight Forum made up from external 

stakeholders and relevant HMRC directors oversees the 
implementation of all measures arising from the Review of Powers, 
and reports to ministers. A Post Implementation Review will take place 
within three years of implementation. 

 
13. Contact 
 
 David Lewis at HM Revenue & Customs Tel: 020 7147 2403 or email: 

david.e.lewis@hmrc.gsi.gov.uk can answer any queries regarding the 
instrument. 






















