
EXPLANATORY MEMORANDUM TO 
 

THE VISITS TO FORMER LOOKED AFTER CHILDREN IN DETENTION 
(ENGLAND) REGULATIONS  

2010 No. 2797 
 
 
1. This explanatory memorandum has been prepared by the Department for 

Education (“the Department”) and is laid before Parliament by Command of 
Her Majesty. 

 
 
2.  Purpose of the instrument 
 
2.1  The Visits to Former Looked After Children in Detention (England) 

Regulations 2010 make provision about visiting requirements for children and 
young people who were “looked after” by a local authority but who have 
ceased to be so as a result of being detained in an institution, either having 
been remanded to prison custody or following conviction and sentencing by a 
court.  A looked after child is a child who is in the care of a local authority by 
virtue of a care order or a child who is provided with accommodation by a 
local authority in the exercise of their social services functions (with some 
exceptions).  These Regulations will only apply to children who were formerly 
looked after by virtue of having been accommodated by the local authority 
(see paragraph 4.2 below).  

 
3. Matters of special interest to the Joint Committee on Statutory 

Instruments 
 
3.1  None. 
 
4. Legislative Context 

 
4.1 These Regulations are made under section 23ZA of the Children Act 1989 

(“the 1989 Act”), which was inserted by section 15 of the Children and Young 
Persons Act 2008. Section 23ZA imposes a duty on the local authority to 
ensure that a child who was looked after by that local authority but who has 
ceased to be so as a result of prescribed circumstances is visited by a 
representative of the authority and that appropriate advice support and 
assistance is made available.  The circumstances that are prescribed by these 
Regulations are that the child is detained in a young offender institution, a 
secure training centre or a secure children’s home pursuant to an order of 
court.    
 

4.2 These Regulations will apply to children or young people who lose their 
looked after status on entering custody, that is those who were provided with 
accommodation by the local authority under section 20 of the 1989 Act or 
those who had been remanded to local authority accommodation under section 
23(1) of the Children and Young Persons Act 1969 on sentencing.  However, 
they do not apply to children who are “relevant” children for the purposes of 



section 23A of the 1989 Act, that is those who are aged 16 or 17 and who prior 
to detention had been looked after for at least 13 weeks since the age of 14. 
Relevant children are entitled to local authority support as care leavers under 
the 1989 Act. In particular, section 23B(1) of the 1989 Act provides that the 
local authority that last looked after the relevant child must keep in touch with 
that child, prepare an assessment of their needs and a pathway plan, and 
appoint a personal adviser for them. 
  

4.3 These Regulations set out the duties of the local authority towards this group 
of children in detention and also the functions and duties of the local 
authority’s representative who has been appointed to visit the child.  The 
provisions ensure that the child is provided with appropriate support during 
their time in custody and that suitable arrangements can be made to provide 
support to them on their release, where appropriate.     

 
5. Territorial Extent and Application 
 
5.1 This instrument applies in relation to England. 
 
6. European Convention on Human Rights 

  
6.1 As the instrument is subject to negative resolution procedure and does not 

amend primary legislation, no statement is required.  
 
7. Policy background 
 
7.1 The majority of looked after children do not get involved in offending but 

research data indicates that  looked after children enter custody at a higher rate 
than other children. Where a child has been looked after prior to detention in 
custody, the local authority may have various duties depending on the child’s 
legal status.  Where a child is the subject of a care order the local authority 
shares parental responsibility for the child (until that care order is discharged) 
and will have ongoing duties to support the child during their detention and 
plan for their release and resettlement in the community.  Where children are 
voluntarily accommodated under section 20 of the 1989 Act they will no 
longer be looked after by a local authority if they are remanded to a Youth 
Offenders Institute, or their sentence is served in a Youth Offenders Institute, 
in a Secure Training Centre or in a Secure Children’s Home. Where these 
children are “relevant” children, the local authority will have duties (under the 
leaving care provisions of the 1989 Act) to provide support to them (see 
paragraph 4.2 above).    

7.2 However, for those children in custody who lose their looked after status and 
are not entitled to leaving care support, the local authority formerly 
responsible for their care do not currently have any continuing duties to be 
involved in planning for their resettlement and support on release from 
custody.  



7.3 These Regulations make provision to ensure that local authorities remain in 
contact with, and provide support to, this group of children whilst they are in 
custody. The purpose of the local authority representative’s visit will be to 
make an assessment of the child’s needs which will also take into account 
previous information about their welfare. The assessment will result in 
recommendations as to how, if necessary, the child should be supported both 
whilst in custody and on release.  Without the necessary support this group of 
children will be highly vulnerable to homelessness and re-offending on release 
from custody. The costs of youth homelessness and risks of re-offending are 
considerable.   

7.4 There will be a range of options for supporting the child on release from 
custody, including the child returning to their family, either solely with 
supervision from the Youth Offending Team or with the local authority also 
offering additional services to the child and their family using their powers 
under section 17 of the 1989 Act. In some cases, the child may need to be 
voluntarily accommodated by the local authority again. 

 
7.5 The introduction of these Regulations and related statutory Guidance forms 

part of Government’s wider programme to revise and reform the legal 
framework for providing services to looked after children that is due to come 
into force in April 2011. Revised guidance on care planning, placement and 
case review includes a detailed chapter about support for looked after children 
who are also involved with youth justice services that explains local 
authorities’ responsibilities to remain in touch with these children and plan 
with youth justice services, for their resettlement on release.  Revised 
guidance on care leaver support similarly includes a section about how local 
authorities should support care leavers who are also invloved with youth 
justice services.  

7.6 These Regulations are necessary so that a relatively small but particularly 
vulnerable group of children who were formerly looked after do not lose local 
authority oversight of their welfare simply because they are in custody. 

8.  Consultation outcome 
 
8.1 The Department carried out a web-based 12-week consultation about these 

Regulations and the accompanying guidance between March and June 2010. 

8.2 Responses were received from the Youth Justice Board (YJB), the National 
Offender Management Service (NOMS), local authorities and voluntary 
organisations with a particular interest in youth justice. These responses 
indicated broad support for the principles involved, though understandably 
local authorities wished to avoid disproportionate resource commitments. In 
response to the consultation, the Guidance has been redrafted to stress the 



need to ensure that visits are co-ordinated with other processes that are already 
established for planning young people’s resettlement on release. A detailed 
analysis of the responses to the consultation is now on the Department’s 
website. 

9. Guidance 
 
9.1 These Regulations will be accompanied by statutory Guidance - Local 

authority responsibilities to former looked after children in custody – issued 
under section 7 of the Local Authority Social Services Act 1970.  The 
Guidance sets out the matters that a local authority will need to take into 
account when arranging for their representative to visit a formerly looked after 
child in custody, including: 

 timing of visits; 
 factors to be included in preparing assessments of detained children’s needs; 
 timing of assessment reports; 
 decision making by management in the local authority in response to the 

recommendations of the representative; and 
 planning for the child’s release. 
 
10. Impact 
 
10.1 There is no impact on business, charities or voluntary bodies.  
 
10.2 The impact on the public sector is that there will be new requirements on local 

authorities to provide support to formerly looked after children in custody.  
These Regulations implement section 23ZA of the 1989 Act inserted by 
section 15 of the Children and Young Persons Act 2008 in respect of formerly 
looked after children by making provision for:  

 
(a) The appointment of a representative to visit children who were formerly 

looked after and who ceased to be looked after as a result of receiving a 
custodial sentence. 

(b) Frequency of visits 
(c) Conduct of visits  
(d) Arrangements for offering advice, support and assistance to the child during 

their time in custody and on release. 
 
10.3   An Impact Assessment is attached to this memorandum. 
 
10.4 The Regulations will come into force on 1st April 2011 which provides 

sufficient time for local authorities to implement any changes introduced by 
them. Training materials will be developed to support local authorities in co-
ordinating services for looked after children with youth justice services in 
order to implement these Regulations. 

 



11. Regulating small business 
 

11.1  The legislation does not apply to small business.  
 

12. Monitoring & review 
 
12.1 The Department collects statistics on an annual basis about the status of 

looked after children and care leavers. This information will be used to 
monitor the numbers of children who cease to be looked after as a result of 
being sentenced to custody. 

  
12.2 Ofsted lead a programme of inspecting local authority children’s services 

which involves a strong focus on how local authorities secure positive 
outcomes for looked after children and care leavers. We will review the 
outcomes of Ofsted inspections of individual local authorities to establish how 
far authorities are implementing these Regulations, so that looked after 
children who are also involved with youth justice services have more 
consistent and co-ordinated support. 

 
13.  Contact 
 
            Mark Burrows at the Department for Education ( tel: 020 7783 8079 or email: 

Mark.Burrows@education.gsi.gov.uk) can answer any queries regarding the 
instrument. 

 
 

 
 
































