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EXPLANATORY MEMORANDUM TO 
 

THE MAGISTRATES’ COURTS FEES (AMENDMENT) ORDER 2009 
 

2009 No. 1496 (L. 13) 
 
1. This explanatory memorandum has been prepared by the Ministry of Justice 

and is laid before Parliament by Command of Her Majesty. 
 

This memorandum contains information for the Joint Committee on Statutory 
Instruments. 

 
2. Purpose of the instrument 
 

2.1 The Magistrates’ Courts Fees (Amendment) Order 2009 amends the 
Magistrates’ Courts Fees Order 2008 (S.I. 2008/1052), as amended. It 
sets out amendments made to fees payable in relation to Civil and 
Family work in the Magistrates’ Courts. This order makes the 
following changes:-  

 
(i) It increases some of the fees in Schedule 1 to the 2008 Order to 

bring them to full cost recovery. A substantial rewording of the 
fees orders has also been completed so that fees are more 
clearly and comprehensively defined.  Where there has been a 
change to the amounts charged, this has been set out at Annex 
A. 

 
(ii) Article 3 details the new Schedule 1. Article 1 (3) highlights the 

commencement date of fee 8.1(b) to take account of 
amendments to the Children Act 1989 by the Human 
Fertilisation and Embryology Act 2008.  This fee will come 
into force on 1 September 2009. 

 
(iii) Articles 5-8, as set out in Schedule 2 increase the figures for 

gross annual income and deductions for living expenses which 
are taken into account when determining whether a party is 
eligible for fee remission. The rates have changed in line with 
Her Majesty’s Revenue and Customs allowance for working 
tax credit and the Department for Work and Pensions income 
support allowances. 

 
3. Matters of special interest to the Joint Committee on Statutory 

Instruments 
 

3.1 The amendment order introduces a number of fee increases in 
Schedule 1 and substantial rewording.  

 
3.2 See section 2 for the particular changes and Section 7 provides the 

background to the changes. 
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4. Legislative background 
 

4.1 The changes simplify the magistrates' court fees order and increase 
cost-recovery levels from around 55% to 100%. 

4.2 They are being introduced so that fees reflect the true cost of the work 
done by the courts - currently subsidised by the taxpayer and fee-
payers in other types of cases. 

4.3 Court fees need to reflect the true cost of court proceedings.  Together 
with a system that waives or reduces fees for those who cannot afford 
them, that is the right balance to ensure fair access to justice, fairness 
to the taxpayer and proper funding of courts’ running costs now and in 
the future.  

4.4 Fees are waived automatically for people on means-tested benefits 
(such as income support) or on low incomes (e.g. £13,000 for a single 
person with no children and £29,720 for a couple with 4 children). 

4.5 People who do not meet either of those criteria can still apply to the 
court for a full or partial fee waiver based on an assessment of their 
disposable income (i.e. taking account of rent and other key household 
expenditure). 

 
5. Territorial Extent and Application 
 

5.1 This instrument applies to England and Wales. 
 
 
6. European Convention on Human Rights 
 

6.1 As the instrument is subject to negative resolution procedure and does 
not amend primary legislation, no statement is required. 

 
7. Policy Background 
 

7.1 The total cost of running the civil and family courts of England and 
Wales is currently almost £650 million a year.  These costs include 
staff and judicial salaries, accommodation costs, maintenance and IT 
costs.  

 
7.2 In 2007/08, court fees covered 78% (around £472m) of the total cost.  

That part of the cost not covered by fees is met by the general taxpayer 
as part of the budget of the Ministry of Justice (MoJ).  The taxpayer’s 
contribution is made up of two elements: 

potential fee income foregone under the system of fee remissions; 

fees set below full-cost levels (i.e. they would not cover the total 
cost even if none were remitted). 
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7.3 In previous years, the latter subsidy was partly offset by the fact that 
civil fees in the county courts recovered significantly more than the 
cost of those proceedings.  Figures for 2008/09, and for future years, 
indicate that this previous over-recovery has been eliminated and that 
full-cost recovery could not be maintained given current fee levels. 

 
7.4 Court fees have to comply with the legal and policy principles that 

apply to all services where the Government charges fees under 
statutory powers.  General policy on fee charging is set out in 
“Managing Public Money – Charges and Levies” (which has replaced 
the “Fees and Charges Guide” referred to in previous consultations).  It 
requires every fee-charging service to have a financial objective for the 
level of cost recovery agreed between the responsible minister and the 
Treasury.  The default position is that fees should cover the full cost 
(but no more).  Lower targets can be agreed where there is a sound 
policy justification. 

 
7.5 In the case of court fees, a system of fee remissions is available to 

protect access to justice for the less well-off and represents such an 
agreed policy objective. In 2007/08, 212,418 fee remissions were 
granted at a value of £27.5 million. 

 
7.6 Although the term 'full-cost recovery' is often used, our target is not 

literally ‘full-cost recovery’.  The taxpayer makes, and will continue to 
make, a significant contribution to the cost of running the civil and 
family courts.  A better way of describing the policy is ’full-cost 
pricing’.  In other words, fees should be set at levels calculated to 
cover the full cost of the system if paid in full in every case.  Full-cost 
pricing, together with a system of remissions to protect the less well-
off, is the best way of targeting the taxpayer’s contribution to where it 
is most needed.  Setting fees generally at levels lower than full-cost 
price would mean corporations and other institutions or wealthy 
individual litigants would benefit from that contribution – increasing 
its cost and in turn putting pressure on other budgets such as legal aid. 

 
7.7 The overall objectives of the strategy are to ensure that the system: 

meets its financial targets for cost recovery and net expenditure; 

protects access to justice through a well-targeted system of fee 
remissions; 

remains viable when patterns of demand change, by achieving as 
close a match between income and costs within the system as 
reasonably practicable. 

7.8 These objectives are concerned with fairness as well as financial 
considerations.  

 
7.9 Appropriate financial targets ensure that the system is fair to the 

taxpayer (and therefore, users of other public services).  In particular, 
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the policy of full-cost pricing (that is full-cost recovery allowing for 
fee remissions) ensures that so far as is reasonable, the actual users pay 
for the service they receive. 

 
7.10 Better matching the income from specific fees with the cost of 

associated processes, will both help ensure that the system is 
sustainable because funding levels can reflect workload changes over 
time, and make the system fairer between different categories of court 
user.  The fees charged will more closely reflect the cost of the 
particular services used. 

 
7.11 The underlying fee policy and the need to raise income to meet 

financial targets, were not in question in the consultation and the 
consultation paper did not consider a ‘do-nothing’ option.  If fee 
income is not raised to maintain the necessary level of funding, court 
services would be compromised and HMCS would be forced to 
consider further cost-cutting options.  

 
7.12 The civil jurisdiction of the Magistrates’ courts is limited to a range of 

specific proceedings under various statutes, and is quite distinct from 
the general civil business of the High Court and county courts. 

 
7.13 The current magistrates’ court fees order is not well expressed.  The 

descriptions of some fees cause uncertainty, which we plan to address, 
also, we hope to streamline the fees order by amalgamating some fees 
under new sections. 

 
7.14 Historically, magistrates’ court fees were very low and were not used 

to offset departmental spending.  Since the creation of HMCS in 2005 
however, these fees have been appropriated in aid of MOJ’s budget on 
the basis they would, in future, be set in compliance with general fees 
and charges policy.  Since 2005/06, our objective has been to increase 
these fees to full-cost levels. 

 
7.15 We took the first steps towards this objective in the fee increases 

introduced in January 2006 and October 2007; these bought the cost 
recovery to around 55%. These fee increases will bring cost recovery 
for Civil proceedings in the magistrates’ courts to 100% of the full cost 
(allowing for remissions), and will raise about £12m additional fee 
income in a full year. In May 2008, fees for public law family business 
in the magistrates’ court were increased to full-cost level.   

   
7.16 This package is the third step and is designed to remove the remaining 

MOJ subsidy.  A substantial reworking of the fees order means that 
fees will be more clearly and comprehensively defined, making it more 
user friendly, yet harder for some applicants to argue that the fees do 
not apply to their particular case. 
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8. Consultation Outcome 
 
 

8.1 The consultation paper published on 10 December 2008 proposed a 
package of fee increases designed to raise an additional £38 million a 
year in fee income.  The consultation closed on 4 March 2009. Fifty-
two responses were received from law professionals, local authorities, 
the judiciary, individuals and other stakeholder bodies.  

 
8.2 After careful consideration of these, the Government has decided to 

proceed with the increases, subject to a number of adjustments to 
reflect particular points raised by respondents.   

 
8.3 Given the close connection and cross-over or duplication of responses 

made to questions three, four and five contained in the consultation 
paper in relation to the Magistrates’ court fee changes we combined 
the numbers and comments made. 

 
8.4 Twenty-eight respondents responded to question three, four and five. 

Seven agreed that it was appropriate to make structural changes, 
thirteen disagreed and eight gave comments. The numbers and 
categories of respondent were as follows: 
 

- 11 Representative & Other Bodies 

- 7 Legal Profession / Legal Professionals 

- 5 Local Authority 

- 2 Judiciary & Magistracy 

- 3 Individual 

 

8.5 The main concern expressed was that the proposed flat fee for “other 
civil proceedings” and “committal proceedings” wrongly assumes that 
debtors go through each stage of all processes involved in any one 
case. It was unfair to charge for processes that were not going to be 
used. As a result many believed that separate fees should be retained 
whilst making the point that the proposed fees were too high in relation 
to the actual work involved. 

 
8.6 The report summarising the responses in more detail can be found at 

link http://www.justice.gov.uk/consultations/consultations.htm.  
 
9. Guidance  
 

9.1 The fees stated in the various SIs are already in place and being 
recovered by courts – these amendments only increases and / or 
amalgamates them. Both the HMCS and MOJ websites will have 
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information providing court users with information about the amended 
fees orders.  

 
10. Impact 
 

10.1 An Impact Assessment of the effect that these instruments will have on 
the costs of business and the voluntary sector is available in the Civil 
Fees Consultation Paper (CP31/08) on the Ministry of Justice website 
at http://www. justice.gov.uk/publications/civil-court-fees-2008-
consultation.htm.  A copy is annexed to this paper at B.  

 
11. Regulating small business  
 
 

11.1 The legislation will not apply specifically to small business, but to all 
users of the civil and family courts. 

 
 
12. Monitoring and review  
 

12.1 Fees and the impact of any changes are constantly monitored by way 
of feedback from courts and customers and the monitoring of fee 
income and volumes. Court fees must be responsive to the needs of the 
business. Policy officials meet regularly and fees orders are reviewed 
every six months. The legislation may then be amended accordingly. 

 
13. Contact  
 

13.1 Cara Mitchell-Langford, Head of Civil and Family Fees Branch, 
Ministry of Justice, e-mail cara.mitchell-langford@justice.gsi.gov.uk 
Telephone: 020 3334 3174.  
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Annex B  
 

Public Consultation 
The Consultation Paper is being sent to a variety of stakeholders including the Senior 
Judiciary of England and Wales, other Government Departments, the Civil Justice 
Council and the Family Justice Council. 

Sectors and groups affected 
Users of the magistrates’, county and High Court will be affected.  These include 
large-scale creditors such as credit card and utility companies, local authorities, small 
businesses and individuals pursuing debts.  Research published by the Ministry of 
Justice in 20071 suggests that fees are not a major factor in the decision making 
process when individuals are considering court action.  In addition the system of fee 
remissions is in place to ensure access to justice is protected for those people who are 
unable to afford court fees. 

Equality Impact Assessment 
Government policies must be assessed specifically to ensure that they do not 
discriminate against anyone on the grounds of race, disability, gender, sexual 
orientation, age, religion or belief, and caring responsibilities. 

Court users are not required to provide personal information about themselves so 
there is a lack of evidence as to how changes to court fees specifically affect diverse 
communities. We have set out the probable impacts below.  
Race Equality Assessment  
Research produced by the Department for Trade and Industry in 2002 shows that 
some black and minority ethnic groups’ average (mean) hourly wages are 
significantly less than others.  For example, Bangladeshi and Pakistani men earned 
almost 30% less per hour than the group identified as ‘White’. Men identified as 
‘black/black British’ earned 12% less than their Indian counterparts.   

Ethnicity data for Jobseekers Allowance (JSA) claimants (produced by the Office of 
National Statistics) shows that a higher proportion of the ethnic minority working age 
population in England are claiming JSA compared with the white population.  The 
paper suggests that these findings signal the “well-known labour market disadvantage 
faced by ethnic minorities”.  International Labour Organisation unemployment rates 
show ethnic minorities have a higher unemployment rate compared with the overall 
rate (latest data for spring 2006 show ethnic minorities have an unemployment rate of 
11.2% compared with 5.2% overall).  Within the ethnic minority population, however, 
there is considerable variation.  The black or black British ethnic group has the 
highest proportion of their working age population on the claimant count, with 10.2% 
of the Other Black group on JSA. 

Research undertaken by the Joseph Rowntree Foundation states that the income 
poverty rate varies substantially between ethnic groups: Bangladeshis (65%), 
Pakistanis (55%) and black Africans (45%) have the highest rates; black Caribbeans 

                                                           
8What's cost got to do with it? The impact of changing court fees on users” was carried out by Opinion Leader 
Research and published on 27 June 2007. It is available on the Ministry of Justice Website at 
http://www.justice.gov.uk/publications/research280607.htm. 
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(30%), Indians (25%), white Other (25%) and white British (20%) have the lowest 
rates. 

As the research above highlights, some minority ethnic groups tend to have lower 
incomes, be in receipt of benefits and be living in poverty. Any change in fees, 
therefore, would be likely to have a greater potential impact on these groups, and 
restrict their ability to seek justice in court.  However, any person for whom payment 
of fees will cause financial hardship will be able to take advantage of the fee 
remission system.  An applicant is eligible to receive a full remission if they either 
receive a specified means-tested benefit (including JSA) or if they can demonstrate 
that their gross annual income is below a specified threshold.  Alternatively an 
applicant can receive a part-remission (they pay a contribution towards the fee) based 
on their disposable income.  

Because of the fee remission system we do not think that there will be an impact of 
these fee proposals on people because of their racial group.  

Religion and beliefs 
There is a lack of information concerning earnings across different religions and 
HMCS does not collect any information that gives a breakdown on court users' 
religion or beliefs. 

However the fee increases proposed will impact a wide variety of fees and within the 
scope of the civil court fees project we do not expect there to be any impact on people 
because of their religious or other beliefs.  

 
Disability impact assessment  
According to the UK's Office for National Statistics' Labour Force Survey, Sept - Dec 
2006, only about half of disabled people of working age are in work (50%), compared 
with 80% of non disabled people of working age.  The same survey reports that 
almost half (45%) of the disabled population of working age in Britain are 
economically inactive i.e. outside of the labour force.  Only 16% of non-disabled 
people of working age are economically inactive  

However due to the variety of fees and different services offered and our fee 
remission system being designed for all those that would suffer financial hardship 
regardless of disability, we do not expect that these proposals will have any impact on 
people with disabilities. 

Age  
The results of the 2007 Annual Survey of Hours and Earnings (ASHE) show that the 
top 10 per cent of the earnings distribution earned more than £906 per week, while the 
bottom 10 per cent earned less than £252.  

Young people often earn significantly less then their older counterparts.  In 2007 there 
were 16,000 jobs held by 16 to 17-year-olds with pay less than £3.30 per hour and 
45,000 jobs held by 18 to 21-year-olds with pay less than £4.45 per hour. 231,000 
jobs were held by those aged 22 and over with pay less than £5.35 per hour. 

Median gross weekly earnings for full-time employees were highest for 40 to 49-year-
olds at £516.  Earnings increased until employees reached this age group and steadily 



 

 11

decreased thereafter. People aged over 65 are much more likely to be economically 
inactive – due mostly, one would expect, to retirement.  

We expect, therefore, that many of those potentially affected by fees will be covered 
by our fee remission system.   As a result the actual impact of these policies on people 
because of age will be neutral.  

Caring responsibilities  
People with caring responsibilities often work part time, which increases their 
likelihood of being paid below the minimum wage and thus their ability to pay fees.  
The National Statistics ASHE estimates for Spring 2006 show that people in part-time 
work were almost three times more likely than people in full-time work to be paid less 
than the minimum wage. 

Again due to the variety of fees and different services offered, the actual impact of 
these policies will be largely neutral. In any event our fee remission system will 
permit those who may suffer financial hardship from paying a fee doing so, should 
they qualify.  Therefore, we do not expect there to be a direct impact of these fees on 
those with caring responsibilities.  

Gender  
Although figures are not available to us, anecdotal evidence would suggest that 
fathers generally pay child support maintenance to mothers rather than vice versa and 
thus it may appear likely that increases to the fee for issuing committal proceedings 
for unpaid child support maintenance would affect more women than men.  The 
gender impact, however, is negligible. Proceedings are issued and paid for by the 
Child Support Agency on behalf of the applicant. The fee is then recovered from the 
debtor. 

The 2001 census shows that 48.67% of the population is male and 51.34% are female.  
Women tend to earn less than men and so fees may have a greater impact on them.  

According to the Office of National Statistics ASHE the gender pay gap for full time 
workers in April 2007 was 12.6 percent or 17.2 percent if mean rather than median 
earnings are used.  The part-time gender pay gap measures female part time hourly 
earnings against male full time hourly earnings. In April 2007 this gap was 39.1 per 
cent using median hourly earnings and 35.6 per cent using mean earnings.  These 
lower earnings leave women at greater risk of falling below the poverty line and of 
being worse off than men in retirement. It is expected that the fee remission system 
will mitigate this, allowing access to justice, and so we do not expect there to be an 
impact of these changes on the basis of gender. 

Sexual orientation  
A recent study has shown that gay men earn, on average, 6% less than their 
heterosexual equivalents, although lesbian women earn about 11% more than their 
heterosexual counterparts.  This means that an increase in fees may affect gay men 
more than heterosexual men.  However, if people cannot afford to pay the fees, they 
will be covered by our fee remission system.  We do not therefore expect the 
proposed changes to impact this segment of the population.  

Environmental  
There is nothing to suggest that these fee changes will have an environmental impact.  
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Small Firms’ Impact Test  
Claimants are not required by the court rules to provide information that would make 
it possible to classify them as belonging to a particular group.  It is therefore 
impossible to estimate the effect in isolation on the small business sector.  Businesses 
in general, only pursue enforcement action when it is economical to do so, taking 
account of the likelihood of success.  The fees paid for successful enforcement 
process are ultimately recoverable from the debtor, so the impact on the small 
business sector is likely to be broadly neutral.  

Competition Assessment  
The main sectors affected by the proposed fees are large-scale creditors, solicitors, 
individuals and other government departments.  These areas are not dominated by a 
small number of large firms and are not characterised by rapid technological change.  
The proposed fees would affect existing and newer potential business / individuals in 
the same way, regardless of their size.  As such, the proposed fees are not expected to 
have an impact on competition.  We consider the proposals are unlikely to have a 
negative impact upon competition in any market.  It is unlikely there would be any 
markets that would face a disproportionately large impact and a detailed competition 
assessment is not deemed necessary.  

Enforcement / Sanctions / Monitoring  
Nearly all fees are paid for in advance of the service so the sanction for non-payment 
is that the service will not be performed.  

Legal Aid / Judicial Impact test  
The majority of civil cases are not legally aided.  Any Legal or Judicial impact will be 
broadly neutral.  Charging the full cost for services undertaken by the court ensures 
users consider the true cost benefit and likely effectiveness of taking proceedings to 
court.  

If the fee changes were not introduced, HMCS would be required to make significant 
savings across the business. This would have a detrimental effect on court 
performance. 

Administration burdens / simplification  
Administrative burdens will reduce as systems become more transparent and easier to 
understand. 


