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STATUTORY INSTRUMENTS

2007 No. 1067
ENVIRONMENTAL PROTECTION

The Environmental Impact Assessment and Natural
Habitats (Extraction of Minerals by Marine Dredging)
(England and Northern Ireland) Regulations 2007

Made S 28th March 2007
Laid before Parliament 4th April 2007
Coming into force - - 1st May 2007

The Secretary of State has been designated(1) for the purposes of section 2(2) of the European
Communities Act 1972(2) in relation to measures relating to the requirement for an assessment of
the impact on the environment of projects likely to have significant effects on the environment and
in relation to measures relating to the conservation of natural habitats and of wild fauna and flora.

The Secretary of State accordingly makes the following Regulations in exercise of the powers
conferred by section 2(2) of the European Communities Act 1972 and section 56 of the Finance
Act 1973(3).

The Treasury has consented to the making of these Regulations as required by section 56(1) of the
Finance Act 1973.

1)

(O]

3

S.I. 1988/785, S.I. 1992/2870. The National Assembly for Wales has been designated for the purposes of section 2(2) in
relation to measures relating to the requirement for an assessment of the impact on the environment of projects likely to
have significant effects on the environment by the European Communities (Designation) (No 3) Order 2000 (S.1. 2000/2812),
amended by the European Communities (Designation) (Amendment) Order 2006 (S.I. 2006/3329) and, in relation to measures
relating to the conservation of natural habitats and of wild fauna and flora, by the European Communities (Designation) Order
2002 (S.1. 2002/248), amended by the European Communities (Designation) (Amendment) Order 2006 (S.1. 2006/3329). The
functions of the Secretary of State under section 2(2), were, so far as exercisable in relation to marine dredging in Scotland
and the Scottish zone, transferred to Scottish Ministers by the Scotland Act 1998 (Functions Exercisable in or as Regards
Scotland) Order 1999 (S.I. 1999/1748), article 7.
1972 c. 68. The enabling powers of section 2(2) of this Act were extended by virtue of the amendment of section 1(2) by
section 2(5) of the European Economic Area Act 1993 (c. 51). Council Directive 85/337/EEC applies to the EEA by virtue
of Article 74 of, and paragraph 1 of Part I of Annex XX to, the Agreement on the European Economic Area (Cm 2073).
Council Directive 97/11/EC was extended to the EEA by Decision No 20/1999 of the EEA Joint Committee of 26th February
1999, OJ No L148, 22.06.00, p.45. Section 2(2) was modified in relation to its application to Scotland by paragraph 15 of
Schedule 8 to the Scotland Act 1998 (c. 46).
1973 c. 51, to which there are amendments which are not relevant to these Regulations.
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PART 1
INTRODUCTORY

Citation, commencement and application

1.—(1) These Regulations may be cited as the Environmental Impact Assessment and Natural
Habitats (Extraction of Minerals by Marine Dredging) (England and Northern Ireland) Regulations
2007, and shall come into force on 1st May 2007.

(2) Subject to paragraph (3), these Regulations apply in relation to marine waters as defined in
regulation 2.

(3) Regulations 32(1) and (2) apply to England and regulations 32(3) and (4) apply to Northern

Ireland.

Interpretation

2.—(1) In these Regulations—

“the appropriate consultation bodies” means—

(a)
(b)

(©

(d)

(e)

®

(2

in relation to any dredging in the territorial sea adjacent to England, Natural England;

in relation to any dredging in marine waters in any other location in British waters, the
Joint Nature Conservation Committee;

in relation to any dredging in Northern Ireland which would be likely to have significant
effects on the environment in England, or which is likely to have a significant effect on
a European site in England, the Secretary of State;

in relation to any dredging in England which would be likely to have significant effects
on the environment in Northern Ireland, or which is likely to have a significant effect on
a European site in Northern Ireland, the Department of the Environment(4);

in relation to any dredging which would be likely to have significant effects on the
environment in Scotland or in the Scottish zone, or which is likely to have a significant
effect on a European site in Scotland or the Scottish zone, Scottish Ministers;

in relation to any dredging which would be likely to have significant effects on the
environment in Wales, or which is likely to have a significant effect on a European site
in Wales, the National Assembly for Wales;

such other bodies as the regulator considers, by reason of their specific environmental
responsibilities, to have an interest in a relevant project;

“British waters” means any marine waters that are not within Northern Ireland,;

“by public advertisement”, in relation to a notice, means—

(a)

(b)

by publication of the notice in such national publication and in such local newspaper as
the regulator considers appropriate; and

where the regulator maintains a website for the purpose of advertising of applications,
by publication of the notice on the website;

“commencement” means the date on which these Regulations come into force;

“dredging” means the extraction of minerals by dredging in marine waters, but does not include

(4) Functions were transferred to the Department of the Environment by the Department of Housing, Local Government and
Planning (Dissolution) (Northern Ireland) Order 1976 (S.1.1976/424 (N L. 6), Article 3.
2
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(a) such extraction where specifically authorised to be carried out by any enactment
(including any enactment contained in a local Act or subordinate legislation) and in
particular does not include—

(1)  extraction authorised by an order under section 3 (orders as to inland waterways
etc.) of the Transport and Works Act 1992(5); and

(i) extraction authorised by an order under section 1 (harbours orders) of the Harbours
Act (Northern Ireland) 1970(6);

(b) dredging in any waters within the jurisdiction of a harbour authority, as defined by
section 57 of the Harbours Act 1964(7); or

(c) extraction to which any of the following Regulations apply—

(i) the Town and Country Planning (Environmental Impact Assessment) (England and
Wales) Regulations 1999(8);

(i) the Planning (Environmental Impact Assessment) Regulations (Northern Ireland)
1999(9);

(i) the Environmental Impact Assessment (Land Drainage Improvement Works)
Regulations 1999(10),

(iv) the Public Gas Transporter Pipe-line Works (Environmental Impact Assessment)
Regulations 1999(11);

(v) the Offshore Petroleum Production and Pipe-lines (Assessment of Environmental
Impacts) Regulations 1999(12);

(vi) the Pipe-line Works (Environmental Impact Assessment) Regulations 2000(13);
and

where the context so requires, includes proposed dredging;

“the EIA Directive” means Directive 85/337/EEC(14) on the assessment of the effects of
certain public and private projects on the environment;

“environmental statement” has the meaning given by regulation 7(1);

“European site” means any of the following located in the United Kingdom or in marine waters

(a) aspecial area of conservation;

(b) asite of Community importance which has been placed on the list referred to in the third
sub-paragraph of Article 4(2) of the Habitats Directive;

(c) an area classified as a special protection area under Article 4(1) or (2) of the Wild Birds
Directive;

(d) a site which has been proposed by the Secretary of State, the Department of the
Environment, Scottish Ministers or the National Assembly for Wales as a site eligible

(5)
(6)
(7)
®)
(€]
(10

(m
(12)

(13)
(14)

1992 c. 42.
1970 c. 1 (NI).
1964 c. 40.
S.1. 1999/293, amended by S.1. 2000/2867 and S.I. 2006/3295.
S.R. (NI) 1999 No 73.
S.1. 1999/1783, amended by the Countryside and Rights of Way Act 2000 (c. 37), section 73(2); by S.I. 2005/1399 and by
S.1. 2006/618.
S.1. 1999/1672, amended by the Countryside and Rights of Way Act 2000, section 73(2) and by the Utilities Act 2000 (c.27),
section 76(7).
S.I. 1999/360, amended by the Offshore Petroleum Production and Pipelines (Assessment of Environmental Impacts)
(Amendment) Regulations 2007 (S.I. 2007/933).
S.1. 2000/1928, amended by the Countryside and Rights of Way Act 2000, section 73(2).
0OJ No L175, 05.07.85, p. 40, amended by Directive 97/11/EC, OJ No L73, 14.03.97, p. 5 and Directive 2003/35/EC, OJ No
L156,25.06.03, p.17.
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for designation as a special area of conservation for the purposes of meeting the United
Kingdom’s obligations under Article 4(1) of the Habitats Directive, until such time as—

(1) itis included in the list of sites of Community importance referred to in the third
sub-paragraph of Article 4(2) of the Habitats Directive, or

(i) agreement is reached under Article 4(2) of that Directive not to include the site in
that list;

“habitats project” means any project for carrying out dredging in marine waters which is not
directly connected with, or necessary to, the management of a European site and which is likely
to have a significant effect (either alone or in combination with other plans or projects) on a
European site;

“the Habitats Directive” means Council Directive 92/43/EEC(15) on the conservation of
natural habitats and of wild fauna and flora;

“the holder”, in respect of a permission granted under these Regulations, means any person to
whom the permission has been transferred, whilst the permission is vested in that person;

“marine waters” means—

(a) tidal waters and parts of the sea adjacent to the United Kingdom from the mean high
water springs up to the seaward limits of territorial waters; and

(b) waters in any area for the time being designated under section 1(7) of the Continental
Shelf Act 1964(16) (designation of areas of continental shelf),

but does not include any waters in the Scottish zone, or any waters in Wales;

“Northern Ireland” has the meaning given by section 98(1) of the Northern Ireland Act
1998(17);

“notice” means notice in writing, and “notify” and cognate expressions shall be construed
accordingly;

“owner’—

(a) in relation to minerals situated in British waters in which there is a Crown interest or
a Duchy interest (as defined in section 293 (preliminary definitions) of the Town and
Country Planning Act 1990(18)) that is—

(i) an estate in fee simple, or
(i) an interest that is, in the opinion of the regulator, equivalent to such an estate,
means the appropriate authority as defined in that section;

(b) in relation to minerals situated in Northern Ireland in which there is a Crown estate (as
defined in article 118(1) of the Planning (Northern Ireland) Order 1991(19)) that is—

(i) an estate in fee simple, or
(i) an interest that is, in the opinion of the regulator, equivalent to such an estate,
means the appropriate authority as defined in that article;

(c) inrelation to minerals in which there is no such Crown interest, Duchy interest or Crown
estate, means the person in whom the minerals are vested in fee simple or who, in the
opinion of the regulator, has an interest in the minerals equivalent to an estate in fee
simple;

(15) OJ No L206, 22.07.92, p.7, to which there are amendments not relevant to these Regulations.
(16) 1964 c. 29. Section 1(7) was amended by the Oil and Gas (Enterprise) Act 1982 (c. 23), Schedule 3, paragraph 1.
(17) 1998 c. 47. See also the Adjacent Waters Boundaries (Northern Ireland) Order 2002 (S.1. 2002/791).
(18) 1990 c. 8. Section 293 was amended by Schedule 3 to the Planning and Compulsory Purchase Act 2004 (c. 5).
(19) S.I. 1991/1220 (N.I.11).
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“prospective applicant” means a person who intends to make an application under regulation 10
or under regulation 18;

“regulator”™—
(a) asregards dredging in British waters, means the Secretary of State;
(b) asregards dredging in Northern Ireland, means the Department of the Environment;

“relevant project” means any project for carrying out dredging in marine waters which would
be likely to have significant effects on the environment by virtue of factors such as its nature,
size or location;

“Scotland” and “the Scottish zone” have the meanings given by section 126 of the Scotland
Act 1998(20);

“the selection criteria” means the criteria set out in Schedule 2 to these Regulations;
“Wales” has the meaning given by section 155 of the Government of Wales Act 1998(21); and

“the Wild Birds Directive” means Council Directive 79/409/EEC(22) on the conservation of
wild birds.

(2) Expressions used in these Regulations and in the EIA Directive or in the Habitats Directive
have the same meaning for the purposes of these Regulations as in those Directives.

(3) Where these Regulations refer to—
(a) an application or request which may be made by any person; or

(b) an approval, decision, determination or opinion to be issued by the Secretary of State or
by the regulator;

any such application or request shall be made and any such approval, decision, determination or
opinion shall be issued in writing.

Application to the Crown
3.—(1) Subject to paragraph (2), these Regulations bind the Crown.

(2) No contravention by the Crown of any provision of these Regulations constituting a criminal
offence shall make the Crown criminally liable, but the High Court may, on the application of any
person appearing to the Court to have an interest, declare unlawful any act or omission of the Crown
which constitutes such a contravention.

(3) Notwithstanding anything in paragraph (2), these Regulations apply to a person in the public
service of the Crown as they apply to any other person.

PART 2
RESTRICTIONS ON DREDGING

Restrictions on dredging

4. It shall be an offence for any person to carry out dredging except where the dredging—

(a) falls within one of the cases described in regulation 5 (when these Regulations shall apply
in relation to the dredging only to the extent specified in that regulation in relation to the
particular case); or

(20) 1998 c. 46. See also the Scottish Adjacent Waters Boundaries Order 1999 (S.1. 1999/1126).
(21) 1998 c. 38. See also the National Assembly for Wales (Transfer of Functions) Order 1999 (S.1. 1999/672), to which there are
amendments not relevant to these Regulations.
(22) OJNo L103, 25.04.79, p.1; to which there are amendments not relevant to these Regulations.
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(b) is carried out under and in accordance with a permission granted under Part 4 of these
Regulations.

Partial application of the Regulations in particular cases

5.—(1) The cases mentioned in regulation 4(a) are those described in paragraphs (2), (8) and (9)
of this regulation.

(2) The first case is where the Secretary of State determines—

(a) that the dredging constitutes or forms part of a project serving national defence purposes;
and

(b) that in the opinion of the Secretary of State the application of these Regulations, except
to the extent specified in paragraphs (5), (6), (8) or (9) of this regulation, as the case may
be, would have an adverse effect on those purposes.

(3) A determination under paragraph (2) of this regulation may be made by the Secretary of
State—

(a) on an application for the purpose from a prospective applicant;

(b) of the Secretary of State’s own motion in the course of considering an application which
has been made under regulation 6 or regulation 10; or

(c) on receiving a notification from the regulator under regulation 10(7).

(4) Where paragraph (2) applies, the regulator shall determine whether the dredging would
constitute a habitats project.

(5) Where paragraph (2) applies and the regulator determines under paragraph (4) that the project
would constitute a habitats project, then only the following provisions of these Regulations shall

apply—
(a) Parts 1 and 2;
(b) regulation 10;
(c) regulations 13 and 14;
(d) regulations 16 to 24 and Schedule 3;
(e) regulations 25 to 30; and
(f) regulation 32.

(6) Where paragraph (2) applies and the regulator determines under paragraph (4) that the project
would not constitute a habitats project, only the following provisions of these Regulations shall

apply—
(a) Parts 1 and 2;
(b) regulation 26; and
(c) regulation 30.

(7) As soon as practicable after making any determination under paragraph (2), the Secretary of
State shall send a copy of it—

(a) tothe applicant for the determination, or to the applicant in respect of the application under
regulation 6 or 10, as the case may be; and

(b) where the dredging is proposed to be carried out in Northern Ireland, to the Department
of the Environment.

(8) The second case is where the regulator has determined under regulation 6—
(a) that the dredging does not constitute a relevant project; and

(b) that the dredging does not constitute a habitats project;
6
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and in such a case only the following provisions of these Regulations shall apply—
(1) Parts 1 and 2;
(i1) regulation 26; and
(iii) regulation 30.

(9) Subject to paragraph (10), the third case is where the dredging continues to be carried out in
accordance with a written agreement entered into by the owner before commencement, and in such
a case only the following provisions of these Regulations shall apply—

(a) Parts 1 and 2;

(b) regulation 24 and Schedule 3;
(c) regulation 26;

(d) regulation 29; and

(e) regulation 30.

(10) Where a written agreement entered into by the owner before commencement is varied on
or after commencement, the dredging shall only fall within the third case where the regulator has
determined, having regard to such of the selection criteria as are relevant, that dredging under the
agreement as so varied does not constitute a relevant project (and Schedule 2 shall have effect to
specify the selection criteria for the purposes of these Regulations).

PART 3
PRELIMINARY MATTERS

Preliminary determinations of the regulator

6.—(1) A person who proposes to carry out dredging may request the regulator’s preliminary
determination as to—

(a) whether or not the dredging would constitute a relevant project; and
(b) whether or not the dredging would constitute a habitats project..

(2) Before making a preliminary determination in response to a request under paragraph (1), the
regulator shall consult—

(a) the owner (if the owner is not the person requesting the determination); and
(b) the appropriate consultation bodies.

(3) The regulator may ask the person making the request under paragraph (1) to supply such
further information within such specified period and in such form as may reasonably be required.

(4) Ifthe person making the request under paragraph (1) fails to supply the information requested
within the specified period, or such further period as the regulator may allow, the request shall be
deemed to be withdrawn.

(5) In making a preliminary determination in response to an application under paragraph (1)(a)
the regulator shall take into account such of the selection criteria as are relevant in the particular case.

(6) As soon as reasonably practicable after making a preliminary determination, the regulator
shall—

(a) send a copy of it to the person making the request under paragraph (1) and to any persons
consulted under paragraph (2); and
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(b) take such steps as the regulator considers appropriate to ensure that it is made available
to the public concerned(23).

Opinion of the regulator as to the content of the environmental statement

7.—(1) In these Regulations, “environmental statement” means a statement that includes—
(a) at least the information set out in Part 1 of Schedule 1 to these Regulations; and

(b) such of the information set out in Part 2 of that Schedule as is reasonably required to assess
the environmental effects of the relevant project and which, having regard in particular to
current knowledge and methods of assessment, the applicant can reasonably be required
to compile;

and Schedule 1 shall have effect for these purposes.

(2) At the request of a prospective applicant, the regulator shall give an opinion as to the
information to be provided by an environmental statement.

(3) Before giving an opinion, the regulator shall consult—
(a) the prospective applicant;
(b) the owner (if the owner is not the person requesting the opinion); and
(c) the appropriate consultation bodies;
as to the information to be provided by the environmental statement.

(4) The regulator shall send a copy of an opinion given under this regulation to any person who
has been consulted under paragraph (3).

Provision of information to facilitate preparation of environmental statement

8.—(1) A prospective applicant may, where the proposed application requires an environmental
statement, give notice of an intention to submit an application to the regulator.

(2) A notice under paragraph (1) shall include the information necessary to identify the location
and nature of the dredging, and shall indicate the main environmental consequences of the dredging
which will be referred to in the prospective applicant’s environmental statement.

(3) On receipt of a notice under paragraph (1), the regulator shall—

(a) notify the appropriate consultation bodies of the name and address of the prospective
applicant and of the duty imposed on such consultation bodies by paragraph (4) to make
information available to that person;

(b) notify the prospective applicant of the names and addresses of the bodies notified under
sub-paragraph (a); and
(c) notify the prospective applicant of the name and address of each government department

which may hold information which may be relevant to the preparation of the environmental
statement.

(4) Subject to paragraph (5), any body notified under paragraph (3)(a) or government department
notified to the prospective applicant under paragraph (3)(c), or the regulator, shall, if requested to
do so by the prospective applicant, determine whether or not it has in its possession any information
relevant to the preparation of the environmental statement and, if it has, the body, department or the
regulator shall make that information available to the prospective applicant.

(5) Paragraph (4) shall not require the disclosure of any information—

(23) For “the public concerned”, see Article 1 of the EIA Directive.
8
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(a) to which the Environmental Information Regulations 2004(24) apply, where the person
holding it would be entitled to withhold it in response to a request made in accordance
with those Regulations; or

(b) which in any other case would be exempt information if a request for its disclosure were
made in accordance with the Freedom of Information Act 2000(25).

(6) A reasonable charge reflecting the cost of making the relevant information available may
be made by a body or any government department (other than the regulator who is responsible for
deciding the application) which makes information available in accordance with paragraph (4).

Fees for preliminary matters

9.—(1) Where a request is made under regulation 7(2), or a notice is given under regulation 8(1),
the prospective applicant shall pay to the regulator the fee determined in accordance with
regulation 25, but where both a request is made and a notice is given in respect of the same
application, only one such fee shall be payable.

(2) The regulator shall not be obliged to carry out any action in response to the request or notice
until the fee has been paid.

PART 4
PERMISSIONS FOR DREDGING

Applications for permission

10.—(1) An application for permission to carry out dredging shall—
(a) be made to the regulator;
(b) contain such information as the regulator may reasonably require;

(c) unless the dredging falls within one of the cases described in paragraphs (2) and (3),
include an environmental statement;

(d) where paragraph (2) applies, and the Secretary of State’s determination relates to part only
of the dredging, include an environmental statement in respect of any part of the dredging
to which the determination does not apply; and

(e) be accompanied by a fee determined in accordance with regulation 25.

(2) The first case is where the Secretary of State has determined under regulation 5(2) that the
dredging constitutes or forms part of a project serving national defence purposes, and that in the
opinion of the Secretary of State the application of these Regulations would have an adverse effect
on those purposes.

(3) The second case is where the regulator has, within 12 months prior to the date of the
application, determined in response to an application under regulation 6(1)(a) that the dredging does
not constitute a relevant project.

(4) The regulator may require the applicant to supply such number of copies of the application
as may reasonably be required, within such period as may reasonably be specified.

(5) Where the applicant fails, within such period as the regulator has specified, or such further
period as the regulator may allow, to comply with any requirement of this regulation, the application

(24) S.I. 2004/3391.
(25) 2000 c. 36, see specifically Part II of that Act.
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shall be deemed to be withdrawn at the end of such period, and the fee shall be refunded if the
regulator has not yet published a notice under regulation 12(1).

(6) An application under this regulation may be withdrawn at any time by notice to the regulator,
and the fee shall be refunded if, at the time when the regulator receives the notice of withdrawal, the
regulator has not yet published a notice under regulation 12(1).

(7) Where the regulator receives an application under this regulation in respect of dredging in
Northern Ireland which may constitute or form part of a project serving national defence purposes,
the regulator shall provide a copy of that application to the Secretary of State.

Further information

11.—(1) Paragraph (2) applies where the regulator considers—

(a) that the environmental statement fails to contain sufficient information of a description
specified in any of the paragraphs of Part 2 of Schedule 1 to enable the environmental
effects of the dredging to be fully considered; and

(b) having regard in particular to current knowledge and methods of assessment, that the
applicant can reasonably be required to supply further information of such description.

(2) Where this paragraph applies, the regulator shall request the applicant to supply such further
information as the regulator considers necessary and shall notify the applicant of—

(a) the number of copies of the further information that the applicant is required to supply; and
(b) the period within which such further information shall be supplied.

(3) Where the applicant fails, within such period as the regulator has specified, or such further
period as the regulator may allow, to comply with any request of the regulator under this regulation,
the application shall be deemed to be withdrawn at the end of such period and the fee shall be
refunded if the regulator has not yet published a notice under regulation 12(1).

Publicity and consultation

12.—(1) Where the regulator receives—
(a) an application under regulation 10 which includes an environmental statement, or

(b) further information supplied under regulation 11 or any other information provided by the
applicant;

the regulator shall publish by public advertisement, as soon as reasonably practicable, a notice
complying with the requirements of paragraph (2).

(2) The notice shall contain the following information—
(a) the applicant’s name;

(b) a statement that the applicant has made an application or, as the case may be, supplied
further information or other information, to the regulator under these Regulations;

(c) astatement that the application is subject to an assessment of its effects on the environment
under these Regulations;

(d) the identity of the regulator responsible for taking a decision on the application under these
Regulations and a statement that the application may either be granted, whether or not
subject to conditions, or refused;

(e) the address of the place in the United Kingdom at which copies of the application and
any further or other information and any reports or advice which have been issued to the
regulator at that time, as the case may be, may be inspected;
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() a statement that inspection of the application, any further or other information, and any
reports or advice which have been issued to the regulator may be undertaken at that place,
without charge, and at any reasonable time during a period which shall be not less than
eight weeks beginning with the date on which the notice is published;

(g) the address from which copies of the application and any further or other information and
any reports or advice which have been issued to the regulator, may be obtained and, if a
charge is made under paragraph (3) for the supply of copies, of the amount of the charge;

(h) a statement that any person who wishes to make representations to the regulator regarding
the application or regarding any further or other information or any reports or advice which
have been issued to the regulator, may do so in writing within the period mentioned in
sub-paragraph (f); and

(1) the address in the United Kingdom to which representations may be sent.

(3) A reasonable charge may be made for the provision of copies of the application or any further
or other information or any reports or advice which have been issued to the regulator, to any person
who requests them.

(4) The regulator shall send to the appropriate consultation bodies and the owner (if the owner
is not the applicant)—

(a) a copy of the application and, as soon as reasonably practicable, of any further or other
information and of any reports or advice that have been issued to the regulator; and

(b) a statement—
(i) that representations may be made to the regulator regarding the application;
(i1) of the address in the United Kingdom to which representations may be sent; and

(ii1) of the period, being not less than eight weeks beginning with the date on which notice
of the application is first published in accordance with paragraph (1), within which
representations may be made.

(5) Where the regulator is aware of any other person (including any non-governmental
organisation promoting environmental protection in marine waters) who is likely to have an interest
in the application, but is unlikely to become aware of it by means of the public advertisement, the
regulator shall send a notice to such person containing the details set out in paragraph (2).

Decisions on applications

13.—(1) Before deciding whether to grant or to refuse permission on an application under
regulation 10, the regulator shall determine whether or not the application relates to a project which
constitutes a habitats project unless, within the 12 months prior to the submission of the application,
a preliminary determination has been made in response to an application under regulation 6(1)(b)
that the same project would not constitute a habitats project.

(2) The applicant shall provide such information as the regulator may reasonably require to enable
the regulator to make the determination under paragraph (1).

(3) Before deciding whether to grant or to refuse permission for a project which the regulator has
determined would constitute a habitats project (whether under this regulation or under regulation 6(1)
(b)) the regulator shall make an appropriate assessment of the implications for the European site
affected, in view of its conservation objectives and paragraph 2 of Schedule 3 shall apply for that
purpose.

(4) Before deciding whether to grant or to refuse permission the regulator may give the
opportunity of making representations (whether in person or in writing) to a person appointed by
the regulator for that purpose, to the applicant, the owner (if the owner is not the applicant) and any
other person whom the regulator considers should be given such an opportunity.
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(5) In deciding whether to grant or to refuse permission the regulator shall take into consideration

(a) the information provided in the application;
(b) the environmental statement, where one has been provided;

(c) any further information supplied under regulation 11 and any other information submitted
by the applicant;

(d) any relevant representations made in response to the notice issued under regulation 12(1),
or by anyone to whom a copy of the application has been sent under regulation 12(4) or
to whom a notice has been sent under regulation 12(5);

(e) any opinion forwarded to the Secretary of State under regulation 15(4);
(f) any reports and advice that have been issued to the regulator;
(g) the report of any person appointed under paragraph (4);

(h) any published policy of the Secretary of State or a Northern Ireland Department(26)
whichever is applicable, in relation to the extraction of minerals by marine dredging either
generally or in the region concerned; and

(1) the results of any assessment carried out under paragraph (3).
(6) A grant of permission—
(a) may be subject to such conditions as the regulator considers appropriate, including—

(i) conditions intended to implement any policy taken into account under
paragraph (5)(h) which contains regional limits on the tonnage of minerals which
may be dredged; and

(i1) conditions as to the fees, determined in accordance with regulation 25, to be paid in
respect of the regulator’s expenses incurred in assessing and interpreting the results
of any monitoring of compliance with the conditions attached to the permission
carried out in accordance with such conditions;

and

(b) shall be made to, and subject to any transfer under regulation 16, shall enure for the benefit
of, the owner.

(7) The regulator shall send notice of the decision to—
(a) the applicant;
(b) the owner (if the owner is not the applicant);
(c) any person who has made representations in respect of the application; and

(d) the appropriate consultation bodies who were consulted under regulation 12(4);

and the notice shall state—
(1) the main reasons for the decision;

(i1) the main considerations on which the decision is based including, if relevant,
information about the public participation process;

(iii) where permission is granted, any conditions imposed under paragraph (6)(a), and,
where applicable, the main measures to be taken to avoid, reduce and, if possible,
offset any major adverse effects; and

(iv) that the decision may be challenged and the procedures for doing so.

(26) A Northern Ireland Department means a Northern Ireland Department as specified by section 21 of the Northern Ireland Act
1998 (1998 c. 47).
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(8) Within the period of 28 days beginning with the date of the decision, the regulator shall
publish, in the same or similar manner in which notice relevant to the application was published
under regulation 12, a notice containing—

(a) a statement that the regulator has granted or, as the case may be, refused permission;

(b) a description of the dredging for which permission has been granted or, as the case may
be, refused; and

(c) the address in the United Kingdom at which any person may inspect a copy of the notice
issued under paragraph (7).

Offences relating to applications and permissions

14.—(1) A person commits an offence who, for the purposes of obtaining (whether for that person
or another) the grant of a permission under regulation 13—

(a) makes a statement or representation, or furnishes a document or information, which that
person knows to be false in a material particular, or

(b) recklessly makes a statement or representation, or furnishes a document or information,
which is false in a material particular.

(2) It shall be an offence for a person to fail to comply with a condition to which a permission
is subject.

Projects likely to have significant effects on the environment in another EEA state
15.—(1) Where—

(a) the Secretary of State is aware that a relevant project is likely to have significant effects
on the environment in another EEA state; or

(b) arequestis made by another EEA state, whose territory is likely to be significantly affected
by such a relevant project;
the Secretary of State shall, as soon as possible and not later than the date of publication of the
notice referred to in regulation 12(1), carry out the actions specified in paragraph (2).
(2) The actions mentioned in paragraph (1) are that the Secretary of State shall—
(a) send to the affected state—
(1) details of the location and nature of the dredging;

(i1) any available information on its potential effect on the environment in the affected
state; and

(iii) a description of the nature of the decision which may be made under these
Regulations.

(b) give the affected state a reasonable time in which to indicate whether it wishes to
participate in the procedure for which these Regulations provide; and

(c) publish in the Gazette a notice containing the particulars mentioned in sub-paragraph (a)
and indicating the address from which additional information may be obtained.

(3) Where an affected state indicates a desire to participate in the procedure for which these
Regulations provide, the Secretary of State shall, as soon as possible, send to that affected state
such of the following information as has not already been provided to it in accordance with
paragraph (2)—

(a) acopy of any application under regulation 10;

(b) a copy of any further information supplied under regulation 11 or other information
provided by the applicant;
13



Document Generated: 2012-03-29
Status: This is the original version (as it was originally made). UK
Statutory Instruments are not carried in their revised form on this site.

(c) acopy of any notice published under regulation 12(1);
(d) copies of any reports and advice issued to the regulator; and
(e) relevant information regarding the procedure under these Regulations.

(4) The Secretary of State shall also ensure that any bodies with specific environmental
responsibilities who have been consulted by the affected state and the public concerned are given
an opportunity, before any application is decided, to forward to the Secretary of State, within a
reasonable time, their opinion on the particulars and information supplied.

(5) The Secretary of State shall—

(a) enter into consultations with the affected state regarding, amongst other matters, the
potential effects of the dredging on the environment of that affected state and the measures
envisaged to reduce or eliminate such effects; and

(b) determine, in agreement with the affected state, a reasonable period of time for the duration
of the consultation period.

(6) Where the Secretary of State has consulted an affected state in accordance with paragraph (5)
on the decision to be made on any application concerned, the Secretary of State shall inform that
affected state of the decision and shall send to it a notice of the decision, and the notice shall state—

(a) the main reasons for the decision;

(b) the main considerations on which the decision is based, including, if relevant, information
about the public participation process;

(c) where permission is granted—
(i) any conditions imposed under regulation 13(6)(a); and

(i1) where applicable, the main measures to be taken to avoid, reduce and, if possible,
offset any major adverse effects.

(7) Where dredging is proposed in Northern Ireland—

(a) the regulator shall take such steps as are necessary to enable the Secretary of State to
comply with the obligations of the Secretary of State under this regulation; and

(b) the Secretary of State shall send to the regulator a copy of every opinion forwarded to the
Secretary of State under paragraph (4).

(8) In this regulation, “Gazette” means—
(a) inrelation to an application relating to dredging in British waters, the London Gazette; and

(b) in relation to an application relating to dredging in Northern Ireland, the Belfast Gazette.

PART 5
TRANSFER AND VARIATION OF PERMISSIONS

Transfer of permission

16.—(1) A permission granted under these Regulations shall not be transferred either in whole
or in part to another person without the prior approval of the regulator and where any transfer is
purported to be made without such consent the transfer shall be void.

(2) The regulator may, upon application from the owner or the holder, approve the transfer either
unconditionally or subject to such conditions of transfer as the regulator considers appropriate.

(3) Where a permission is transferred, the owner shall—
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(a) remain liable for any breach of any condition to which the permission is subject, whenever
the breach may arise;

(b) shall continue to have such rights and obligations in relation to the permission as these
Regulations provide.

(4) Any holder of a permission shall only be liable for breaches of any conditions, including any
conditions of transfer, to which the permission is subject which arise whilst the holder is the holder
of the permission.

(5) A holder of a permission shall not be liable for breaches of any conditions imposed to
implement regional limits on the tonnages which may be dredged.

(6) Where a permission has been transferred with the regulator’s approval under paragraph (2),
the transfer shall cease to have effect at the end of the period of 40 days beginning with the date of
the transfer, or such further period as may be agreed by the regulator, unless the transferee notifies
the regulator within that period—

(a) that the whole or, as the case may be, part of the permission has been transferred to the
transferee;

(b) where the transfer is of part only, of the extent of the part transferred; and
(c) of the date of the transfer.

Variation of permission

17.—(1) The regulator may decide to vary a permission granted under these Regulations, in
whole or in part.

(2) The regulator may do so either—
(a) on the application of a person mentioned in regulation 18(1); or
(b) of the regulator’s own motion, in the circumstances provided for in regulation 21(1).

(3) Any variation may be made not only to the permission itself but also to any condition to
which the permission was subject prior to the variation.

Variation of permission on application: preliminary determinations and fees

18.—(1) An application for variation may be made to the regulator—

(a) where there has been a transfer of the whole of the permission under regulation 16, by
the holder;

(b) where there has been a transfer of part of the permission under regulation 16, and where
the proposed variation is in respect of that part, by the holder;

(¢) where—

(i) a person (“a prospective transferee”) is considering entering into an agreement with
the owner or holder for a transfer of the permission under regulation 16, either in
whole or in part; and

(i) the proposed variation relates to a part or the whole of the permission which is
intended to be transferred;

by the prospective transferee; and
(d) in any other case, by the owner.

(2) Anapplication under paragraph (1) (“a variation application”) shall, where the applicant is the
holder or a prospective transferee (whether of the whole or part of the permission), be accompanied
by a document signifying the owner’s consent in writing to the making of the application.
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(3) Before deciding whether or not to grant a variation application, the regulator shall—

(a) unless the dredging was determined to be a national defence project when permission was
given for the dredging, determine, having regard to such of the selection criteria as are
relevant to the proposed variation, whether or not the variation would constitute a relevant
project; and

(b) whether or not the variation would constitute a habitats project.

(4) Where, in order to make a determination under paragraph (3), the regulator considers it
necessary, the regulator may ask the person making the variation application to supply such further
information within such specified period and in such form as may reasonably be required.

(5) If the applicant fails to supply the information requested under paragraph (4) within the
specified period or such further period as the regulator may allow, the application shall be deemed
to be withdrawn.

(6) Before making a determination under paragraph (3), the regulator shall consult—
(a) the owner (if the owner is not the applicant);
(b) the applicant; and
(c) the appropriate consultation bodies.

(7) As soon as is reasonably practicable after making a determination under paragraph (3), the
regulator shall—

(a) send a copy of it to the applicant, together with information about how the decision may
be challenged ;

(b) send a copy of it to any other persons consulted under paragraph (6); and

(c) take such steps as the regulator considers appropriate to ensure that it is made available
to the public concerned.

(8) Atthe same time as sending to the applicant the copy of the determination under paragraph (7)
the regulator shall request payment of the appropriate fee determined under regulation 25.

(9) If the fee is not paid within such period as the regulator shall specify, or such further period
as the regulator may allow, the variation application shall be deemed to be withdrawn.

Variation of permission on application: relevant projects and habitats projects

19.—(1) Where the regulator determines under regulation 18(3)(a) that a variation would
constitute a relevant project—

(a) the regulator shall request the applicant to supply an environmental statement within a
specified period and shall not decide the variation application until the applicant has
supplied one; and

(b) the following provisions of these Regulations shall apply in relation to the variation
application as they apply in relation to an application under regulation 10, as if references
to deciding an application under paragraph (1) of that regulation and cognate expressions
were references to deciding an application under regulation 18—

(i) regulations 7 and 8;
(i1) paragraphs (4), (5) and (6) of regulation 10;
(iii) regulations 11 and 12;
(iv) with the exception of paragraph (6)(b), regulation 13;
(v) regulations 14 and 15;

(vi) regulation 23;
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(vii) regulations 25 to 27;
(viii) regulation 29; and
(ix) regulation 30.
(2) Where an environmental statement has been requested under paragraph (1)(a) and has not
been supplied within the specified period, or such further period as the regulator may allow, the
application shall be deemed to be withdrawn at the end of such period and the fee shall be refunded,

provided that no advertisement under regulation 12(1), as applied by paragraph (1)(b), has been
published at the date of withdrawal.

(3) Where the regulator determines under regulation 18(3)(b) that a variation would constitute a
habitats project, the following provisions of these Regulations shall apply in relation to the variation
application as they apply in relation to an application made under regulation 10, as if references
to deciding an application under paragraph (1) of that regulation and cognate expressions were
references to deciding an application under regulation 18—

(a) regulations 13 and 14;
(b) regulations 23 to30.

Variation of permission on application: other cases

20.—(1) Where the regulator determines under regulation 18(3) that a variation would not
constitute a relevant project, or a habitats project, this regulation applies—
(a) to the application in respect of that variation; and

(b) to any subsequent application in respect of the same variation which is submitted to the
regulator within 12 months of the date of the determination.

(2) Where reasonably necessary, the regulator may request the applicant to supply further
information within such period and in such form as may reasonably be specified.

(3) Where the applicant fails, within such period as the regulator has specified, or such further
period as the regulator may allow, to comply with any request of the regulator under paragraph(2),
the variation application shall be deemed to be withdrawn and the fee shall be refunded, provided
that, at the date of withdrawal, the regulator has not complied with the requirements of paragraph (4).

(4) The regulator shall send—

(a) a copy of the variation application and of any further information provided under
paragraph (2); and

(b) a statement that representations may be made to the regulator regarding the application,
and of the address in the United Kingdom to which representations may be sent, and of the
period within which representations may be made, which shall be not less than 8 weeks
beginning with the date on which the statement is sent;

to the persons referred to in paragraph (5).
(5) The persons mentioned in paragraph (4) are—
(a) the appropriate consultation bodies;
(b) the owner (if the owner is not the applicant); and

(c) any other person (including any non-governmental organisation promoting environmental
protection in marine waters) who is likely to have an interest in the application or who the
regulator considers is likely to be affected by the application.

(6) Before deciding whether to grant or refuse a variation application to which this regulation
applies, the regulator may give the opportunity of making representations (whether in person or in
writing) to a person appointed by the regulator for that purpose, to the applicant, the owner (if the
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owner is not the applicant) and any other person whom the regulator considers should be given such
an opportunity.

(7) Indeciding whether to grant or refuse a variation application to which this regulation applies,
the regulator shall take into consideration—

(a) the information provided in the variation application;

(b) any further information supplied under paragraph (2) and any other information submitted
by the applicant;

(c) any relevant representations made in response to the copies of the application supplied
under paragraph (4);

(d) the report of any person appointed under paragraph (6); and

(e) any published policy of the Secretary of State or a Northern Ireland Department(27),
whichever is applicable, in relation to the extraction of minerals by marine dredging either
generally or in the region concerned.

(8) The regulator may decide the variation application by either granting or refusing permission
for the variation.

(9) A grant of permission for the variation may be subject to such conditions as the regulator
considers appropriate, including—

(a) conditions intended to implement any policy taken into account under paragraph (7)(e)
which contains regional limits on the tonnage of minerals which may be dredged; and

(b) conditions as to the fees, determined in accordance with regulation 25, to be paid in
respect of the regulator’s expenses incurred in interpreting and assessing the results of any
monitoring of compliance with the conditions attached to the permission carried out in
accordance with such conditions.

(10) The regulator shall send notice of the decision under paragraph (8) to the persons referred
to in paragraph (5), and the notice shall state—

(a) the main reasons for the decision;

(b) the main considerations on which the decision is based including, if relevant, information
about the public participation process;

(c) where permission is granted—
(i) any conditions imposed under paragraph (9); and

(i1) where applicable, the main measures to be taken to avoid, reduce and, if possible,
offset any major adverse effects; and

(d) that the decision may be challenged and the procedures for doing so.

Revocation, suspension or variation of permission otherwise than on application

21.—(1) This regulation applies where—

(a) asignificant breach has occurred of any condition attached to the permission or to a transfer
of the permission; or

(b) in any other case the regulator considers it appropriate to exercise the powers conferred by
this regulation, in order to protect the environment from significant adverse effects caused
by the dredging authorised by the permission.

(2) Where this regulation applies, the regulator may—

(27) A Northern Ireland Department means a Northern Ireland Department as specified by section 21 of the Northern Ireland Act
1998 (1998 c. 47).
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(a) revoke the permission;
(b) suspend it; or
(c) vary it in whole or in part, tem