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SCHEDULE 1

UNCITRAL MODEL LAW ON CROSS-BORDER INSOLVENCY

CHAPTER III
RECOGNITION OF A FOREIGN PROCEEDING AND RELIEF

Article 23. Actions to avoid acts detrimental to creditors

1. Subject to paragraphs 6 and 9 of this article, upon recognition of a foreign proceeding, the
foreign representative has standing to make an application to the court for an order under or in
connection with sections 238, 239, 242, 243, 244, 245, 339, 340, 342A, 343, and 423 of the
Insolvency Act 1986(1) and sections 34, 35, 36, 36A and 61 of the Bankruptcy (Scotland) Act
1985(2).

2. Where the foreign representative makes such an application (“an article 23 application”), the
sections referred to in paragraph 1 of this article and sections 240, 241, 341, 342, 342B to 342F,
424 and 425 of the Insolvency Act 1986(3) and sections 36B and 36C of the Bankruptcy (Scotland)
Act 1985(4) shall apply—

(a) whether or not the debtor, in the case of an individual, has been adjudged bankrupt or had
his estate sequestrated, or, in the case of a debtor other than an individual, is being wound
up or is in administration, under British insolvency law; and

(b) with the modifications set out in paragraph 3 of this article.

3. The modifications referred to in paragraph 2 of this article are as follows—
(a) for the purposes of sections 241(2A)(a) and 342(2A)(a) of the Insolvency Act 1986, a

person has notice of the relevant proceedings if he has notice of the opening of the relevant
foreign proceeding;

(b) for the purposes of sections 240(1) and 245(3) of that Act, the onset of insolvency shall
be the date of the opening of the relevant foreign proceeding;

(c) the periods referred to in sections 244(2), 341(1)(a) to (c) and 343(2) of that Act shall be
periods ending with the date of the opening of the relevant foreign proceeding;

(d) for the purposes of sections 242(3)(a), (3)(b) and 243(1) of that Act, the date on which the
winding up of the company commences or it enters administration shall be the date of the
opening of the relevant foreign proceeding; and

(e) for the purposes of sections 34(3)(a), (3)(b), 35(1)(c), 36(1)(a) and (1)(b) and 61(2) of the
Bankruptcy (Scotland) Act 1985, the date of sequestration or granting of the trust deed
shall be the date of the opening of the relevant foreign proceeding.

(1) 1986 c. 45; sections 238 and 242–245 are amended by the Enterprise Act 2002 (c. 40), Schedule 17, paragraphs 9, 25 and
28–31 and, in the case of section 245, Schedule 26; sections 339 and 423 are amended by the Civil Partnership Act 2004
(c. 33), Schedule 27, paragraphs 119 and 121; section 342A was inserted by the Welfare Reform and Pensions Act 1999
(c. 30), section 15.

(2) 1985 c. 66; section 34 is amended by the Civil Partnerships Act 2004 (c. 33), Schedule 28, paragraph 35, section 35 is amended
by the Welfare Reform and Pensions Act 1999, Schedule 12, paragraphs 67 and 68 and section 36A is substituted by the
Welfare Reform and Pensions Act 1999, section 16.

(3) Sections 240, 241 and 424 are amended by the Enterprise Act 2002, Schedule 17, paragraphs 9, 26, 27 and 36 and, in the
case of section 240, Schedule 26; sections 241 and 342 are amended by the Insolvency (No. 2) Act 1994 (c. 12), sections
1 and 2; sections 342B–342F were inserted by the Welfare Reform and Pensions Act 1999, section 15 and Schedule 12,
paragraphs 70 and 71.

(4) Sections 36B and 36C are substituted by the Welfare Reform and Pensions Act 1999, section 16.
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4. For the purposes of paragraph 3 of this article, the date of the opening of the foreign proceeding
shall be determined in accordance with the law of the State in which the foreign proceeding is taking
place, including any rule of law by virtue of which the foreign proceeding is deemed to have opened
at an earlier time.

5. When the foreign proceeding is a foreign non-main proceeding, the court must be satisfied that
the article 23 application relates to assets that, under the law of Great Britain, should be administered
in the foreign non-main proceeding.

6. At any time when a proceeding under British insolvency law is taking place regarding the
debtor—

(a) the foreign representative shall not make an article 23 application except with the
permission of—

(i) in the case of a proceeding under British insolvency law taking place in England and
Wales, the High Court; or

(ii) in the case of a proceeding under British insolvency law taking place in Scotland,
the Court of Session; and

(b) references to “the court” in paragraphs 1, 5 and 7 of this article are references to the court
in which that proceeding is taking place.

7. On making an order on an article 23 application, the court may give such directions regarding
the distribution of any proceeds of the claim by the foreign representative, as it thinks fit to ensure
that the interests of creditors in Great Britain are adequately protected.

8. Nothing in this article affects the right of a British insolvency officeholder to make an
application under or in connection with any of the provisions referred to in paragraph 1 of this article.

9. Nothing in paragraph 1 of this article shall apply in respect of any preference given,
floating charge created, alienation, assignment or relevant contributions (within the meaning of
section 342A(5) of the Insolvency Act 1986) made or other transaction entered into before the date
on which this Law comes into force.
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