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OCCUPATIONAL PENSION SCHEMES (WINDING UP) REGULATIONS 1996

The Secretary of State for Social Security, in exercise of the powers conferred on him
by sections 97(1) and (2), 113(1)(d), 168, 181(1) and 182(2) and (3) of the Pension
Schemes Act 1993(a) and sections 38(3)(b), 49(2)(b), (3) and (4), 68(2)(e), 73(3) and
(7)t0(9), 74(2), (3)(a) to (d) and (5)(b), 118(1)(a) and (b), 119, 124(1), 125(2) and (3)
and 174(2) to (4) of the Pensions Act 1995(b) and of all other powers enabling himin
that behalf, the Occupational Pensions Board having agreed that the proposals to
make these regulations, to the extent that they are made under the Pensions Schemes
Act 1993, need not be referred to them(c) and the Secretary of State having consulted
with such persons as he considered appropriate(d), by this instrument hereby makes
the following regulations:-

Preliminary

Citation, commencement and inter pretation

1—(1) These Regulations may be cited as the Occupational Pension Schemes
(Winding Up) Regulations 1996 and shall come into force on 6th April 1997.

(2) These Regulations do not apply to any scheme which has begun to be wound up
before that date.

(3) Unless the context otherwise requires—

(@) expressions used in these Regulations have the same meaning asif they were
used in Part | of the Pensions Act 1995; and

(b) inthese Regulations any reference to a section is areference to a section of
that Act.

»1(4) In these Regulations—
>«
“the MFR Regulations” means the Occupational Pension Schemes (Minimum
Funding Requirement and Actuarial Valuations) Regulations 1996(e);
“pension credit” means a credit under section 29(1)(b) of the Welfare Reform and
Pensions Act 1999;
“transfer credits’ has the meaning given by regulation 1(2) of the Pension Sharing
(Pension Credit Benefit) Regulations 2000(f) (citation, commencement and
interpretation). <

»2(5) References in these Regulations to FRC standards are to actuarial standards
adopted or prepared, and from time to time revised, by the Financial Reporting Council
Limited, which are relevant to the determination, calculation and verification of the
amount or value of the liabilities of the scheme to which section 73 applies.«

Commencement of winding up

2.—»3(1) The time when a scheme begins to be wound up shall be determined for
the purposes of these Regulations in accordance with this regulation—
(@) if in accordance with section 124(3A) to (3E) the scheme began to wind up
before 6th April 2005; or

(b) if immediately before that date the scheme was treated by virtue of this
regulation as having begun to be wound up for those purposes.

(1A) See section 124(3A) to (3E) for the time when a scheme beginsto wind up in
any other case.«

(2) Subject to paragraphs (3) and (5), where the rules of the scheme require or
permit the scheme to be wound up and the scheme is wound up under those rules, the
scheme begins to be wound up-

(a) 1993 c. 48. Section 168 was substituted by seciton 155 of the Penisons Act 1995. Section
181(1) is cited for the meaning given to “prescribed” and “regulations”.

(b) 1995 c. 26. Section 124(1) is cited for the meaning given to “prescribed” and “regulations”.

(c) See section 185(6) of the Pension Schemes Act 1993 and section 173(1)(b) of the Social
Security Administration Act 1992 (c. 5).

(d) See section 120(1) of the Pensions Act 1995.

(e) S.I. 1996/1536 to which there are amendments not relevant to these regulations.

(f) S.I. 2000/1054.
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(a) either—
(i) at such time as the rules provide that it does so, or

(ii) if the rules make no provision asto that time, at such time as the trustees
determine that the scheme shall begin to be wound up; or

(b) as soon as there are no members who are in pensionable service under the
scheme,

whichever is the later.

(3) Wheretherules of the scheme require or permit the scheme to be wound up, but
the trustees determine in pursuance of section 38 or otherwise that the scheme is not
for the time being to be wound up, then for the purposes of paragraph (2), in so far as
any provision made by the rules of the scheme as to the time when it begins to be
wound up is inconsistent with the trustees’ determination, that provision shall be
disregarded.

(4) Where under the rules of the scheme any person other than the trustees may
determine that the scheme is to be wound up, or is not to be wound up for the time
being, then thereferencesin paragraphs (2)(a)(ii) and (3) to the trustees’ determination
shall be taken, in a case where the winding up begins or is deferred by virtue of that
other person’s determination, as a reference to his determination; and this paragraph
applies where such a power is vested in the trustees jointly with another person, or in
some but not all of the trustees, as it applies where such power is vested only in a
person other than the trustees.

(5) Where—
(8 aschemeiswound up in pursuance—
(i) of an order of the Authority under section 11, or
(ii) of an order of a court; and

(b) theorder makes provision asto the time at which the scheme isto beginto be
wound up,

the scheme begins to be wound up at the time specified in the order or, if noneis
so specified, the date on which the order takes effect.

Preferential liabilities on winding up

M odifications of s. 73(3) »for schemes beginning to be wound up before 6th April
2005.4

3.—(1) Section 73(3) applies »if the scheme begins to be wound up before 6th
April 2005.«
(@) inall cases subject to the modifications mentioned in paragraph (3) and (4);

Reg. 3(1)(b) is reproduced below for cases where reg. 1(3) of S.I. 2004/1140 page
5.9389 does not apply.

(b) inthe case of a scheme which beginsto be wound up before the expiry of the
transitional period, subject to the modifications mentioned in paragraphs
(5) and (6); and

»(b) inthe case of aschemewhich beginsto bewound up on or after 10 May 2004
» « subject to the modifications in paragraphs (5A) to (6).<
>«
>«

(3) After paragraph (a) of section 73(3) there shall be inserted—
“(ad) where—
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(i) the trustees or managers of the scheme are entitled to benefits under a
contract of insurance which was entered into before 6th April 1997 with
a view to securing the whole or part of the scheme’s liability for any
pension or other benefit payablein respect of one particular person whose
entitlement to payment of a pension or other benefit has arisen and for
any benefit which will be payable in respect of that person on his death,
and

(ii) either that contract may not be surrendered or the amount payable on
surrender does not exceed the liability secured by the contract (but
excluding liability for increases to pensions),

the liability so secured”.

(4) In section 73(3)(b)—
() at the beginning there shall be inserted the words “in a case not falling
within paragraph (aa),”; and
(b) forthewords*“to dependants’ there shall be substituted the words “in respect”.

><(5)

Reg. 3(5) isreproduced below for cases where reg. 1(3) of S.I. 2004/1140 page 5.9389
does not apply.

»(5) for paragraphs (c) and (d) of section 73(3) there shall be substituted—
“ (c) any liability—

(i) for equivalent pension benefits (within the meaning of section 57(1) of
the National Insurance Act 1965), guaranteed minimum pensions,
protected rights, section 9(2B) rights (within the meaning of regulation
1(2) of the Contracting-out (Transfer and Transfer Payment) Regulations
1996(a)), or safeguarded rights (within the meaning of section 68A (1) of
the Pension SchemesAct 1993) (but excluding increasesto pensions), or

(ii) inrespect of members with less than two years pensionable service who
are not entitled to accrued rights under the scheme, for the return of
contributions,

(d) any liability for increases to pensions referred to in paragraphs (aa) and (b),
(e) any liability for increases to pensions referred to in paragraph (c),
(f) so far asnot included in paragraph (c) or (e), any liability for—
(i) pensions or other benefits which have accrued to or in respect of any
members of the scheme (including increases to pensions), or
(ii) future pensions, or other future benefits, attributable (directly or
indirectly) to pension credits (including increases to pensions).” «

»(5A) In paragraph (d) of section 73(3), for “(b) and (c)” there shall be substituted
“(aa) and (b).”.
(5B) After that paragraph thereisinserted—

“(e) any liability for increases to pensions referred to in paragraph (c).” €

Reg. 3(6) is reproduced below for cases where reg. 1(3) of S.I. 2004/1140 page 5.9389
does not apply.

(6) Inthewords following paragraph (f) of section 73(3) (as inserted by paragraph
(5)), for the words “paragraphs (b) to (d)” there shall be substituted the words

“paragraphs (aa) to (f)".
»(6) In the words following paragraph (e) of section 73(3) asinserted by paragraph

(5B) for thewords* Paragraphs (b) to (d)” there shall be substituted the words “ Paragraphs
(ad) to ()" .«

(a) S.I. 1996/1462.
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(7) »la

Reg. 3(8) isreproduced below for cases wherereg. 1(3) of S.I. 2004/1140 page 5.9389
does not apply.

(8) Inthe case of any scheme to which section 73(3) applies with the modifications
mentioned in paragraphs (5) and (6), regulations 7(3)(b)(iv) »'« of the Occupational
Pension Schemes (Transfer Values) Regulations 1996(a) have effect with the insertion
after “(c)(i)” of “(e)” and with the substitution for “(d)” of “(f)”.

Reg. 3(8) substituted by reg. 3(d) of S.I. 2004/1140 as from 10.5.04 for
certain cases.

»2(8) In the case of any scheme to which section 73(3) applies
with the modifications mentiond in paragraphs (5A) to (6),
regulation 7(3)(b)(iv) of the Occupational Pension Schemes
(Transfer Values) Regulations 1996(a), has effect with the
substitution for “(d)” of “(e)”d

»1(9) Paragraph (8) does not apply where regulation 7(3)(b)(iv) of the Occupational
Pension Schemes (Transfer Values) Regulations 1996 applies with the amendmentsin
regulation 15 of the Occupational Pension Schemes (Winding up etc.) Regulations
2005.4

»3Calculation of thevalue or amounts of scheme assets and liabilities

4.—(1) Theliabilites of a scheme to which section 73 applies and their amount or
value must be determined, calculated and verified by the actuary of the scheme—

(@) onthe assumption that any questions relating to any person’s entitlement to
apension or other benefit are to be determined as at the crystallisation date;

(b) ontheassumption that liabilitiesin respect of pensions or other benefits will
be discharged by the purchase of annuities of the kind described in section
74(3)(c)(b) (discharge of liabilities: annuity purchase) and include the
expenses involved in discharging them;

(c) subject to sub-paragraph (b), and paragraph (4), on the general assumptions
specified in regulations 7(2), (3) and (7) to (10) and 8(2) of the MFR
Regulations (c) (determination and valuation of liabilities and further
provisions as to valuation: methodology, assumptions, etc.) so far as they
relate to the calculation and verification of liabilities); and

(d) otherwise in accordance with »#any relevant »°FRC standards««.

(2) For the purpose of paragraph (1)(b) the actuary must estimate the cost of
purchasing the annuities.

(3) A calculation of the value or amount of the liabilities of a scheme for the
purposes of section 73 must be accompanied by a statement that it is in accordance
with the guidance mentioned in paragraph (1)(d).

(4) For the purposes of thisregulation, regulations 7 and 8 of the MFR Regulations
are modified as follows—

(@) referencesinregulations7(3), (7) and (8) and 8(2) of the MFR Regulationsto
the relevant date are to be taken as references to the date as at which the
calculation is made (being a date not earlier than the crystallisation date or
the commencement of winding up, if later);

(b) inregulation 7(3) the words “subject to paragraphs (4) and (5)” are omitted,;
and

(c) paragraph (i) of regulation 8(2)(a) is omitted.

(5) Paragraph (6) appliesif, when the assets of the scheme are applied in accordance
with section 73(3) towards satisfying any liability of the scheme mentioned in section

(a) S.1. 1996/1847.
(b) Section 74(3)(c) was amended by S.I. 2001/3649.
(c) S.I. 1996/1536; relevant amending instruments are S.l. 1997/786 and 2000/2691.
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73(4), that liability, as calculated in accordance with the rules of the scheme (without
any reduction by reason of itsfalling within a class of liability which isto be satisfied
after another class), is in the opinion of the actuary fully satisfied by applying assets
of avaluelessthan the amount of that liability cal culated in accordance with paragraph
D).

(6) If this paragraph applies the amount to be taken as the amount of that liability
for the purposes of section 73(3) is to be reduced accordingly.

(7) Paragraph (8) applies if, when the assets of the scheme are so applied, the
liabilities mentioned in section 73(3), as calculated in accordance with the rules of
the scheme (without any reduction by reason of their falling within a class of liability
which is to be satisfied after another class), cannot in the opinion of the actuary be
fully satisfied by applying assets of a value equal to the amount of those liabilities
calculated in accordance with paragraph (1).

(8) If this paragraph appliesthe amount to be taken asthe amount of those liabilities
for the purposes of section 73(3) is to be increased accordingly.

(9) If section 73 does not apply to any liability by virtue of—

(@) section 73B(6)(d) (which provides that the winding up provisions do not
apply to liabilities the discharge of which is validated under section 136 of
the Pensions Act 2004); or

(b) regulation 10(2) of the Occupational Pension Schemes (Winding up etc).
Regulations 2005 (which makes similar provision as respects liabilities
discharged by virtue of regulations under section 135(4) of that Act),

the value of any corresponding assetsis to be deducted from the val ue of the assets of
the scheme for the purposes of section 73.

(10) For the purposes of paragraph (9), “the value of any corresponding assets’
means—

(@) inacasewhere assets of the scheme at the crystallisation date are transferred
from the scheme in consideration for the discharge, the value of those assets
at that date; and

(b) in a case where assets that are not assets of the scheme at that date are so
transferred, the value of those assets at the date of the discharge.

(11) Subject to paragraph (12), in thisregulation “the crystallisation date” means—
(@) inthe case of a scheme where—

(i) thetrustees or managers determined (whether in pursuance of section 38
(power to defer winding up) or otherwise) that the scheme was not for the
time being to be wound up, despite rules otherwise requiring it to be so;

(i) the time when the paragraph of section 73(4) into which the liability in
respect of any person fallsis determined is fixed under the provisions of
the scheme; and

(iii) that time falls on or after the date of the determination mentioned in
paragraph (i) and before the date on which the scheme begins to be wound

up,

the date when that time occurs; and
(b) otherwise, the date on which the scheme begins to be wound up.

(12) Where the trustees or managers of a scheme—
(@) determined before 6th April 1997 that the scheme was not for the time being
to be wound up, despite rules otherwise requiring it to be so; and

(b) beforethat date determined atime (being atime before 6th April 1997) when
the amounts or descriptions of liabilities of the scheme were to be determined
for the purposes of any rule of the scheme requiring the assets of the scheme
to be applied on winding up in satisfying the amounts of certain liabilitiesto
or in respect of members before other such liabilities,

the date when that time occurs is the crystallisation date. <
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M odification of schemesto fix timefor settling priority of liabilitieson winding up

5.—(1) Thetrustees of atrust scheme may by resolution modify the scheme with a
view to fixing or providing for the fixing of the time when the paragraph of »!section
73(4)«into which theliability in respect of any person fallsisto be determined for the
purposes of »section 73(3) and (4)<«or of any priority rule of the scheme, in the event
of a determination (whether in pursuance of section 38 or otherwise) that the scheme
is not for the time being to be wound up, despite rules otherwise requiring it to be so.

(2) That time must be—

(@) on or after the date of the resolution and of any such determination to defer
winding up, and

(b) before the date on which the scheme begins to be wound up.

(3) Inparagraph (1) “priority rule” meansarule of the scheme requiring the trustees
to apply the assets of the scheme on awinding up in satisfying the amounts of certain
liabilities to or in respect of members before other such liabilities.
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Discharge of liabilities by insurance etc.

Arrangementsfor discharge of liabilitiesunder s. 74

6.—(1) For the purposes of section 74(2), the arrangements with which the trustees
or managers of a scheme must comply in providing for the discharge of a liability
under that section are as follows.

(2) Where the trustees or managers of a scheme propose to discharge aliability of
the scheme to or in respect of a member—

(@) they must give him or, if he has died, each beneficiary who is entitled to
benefits in respect of him, notice in writing of that fact;

(b) if they propose to discharge the liability wholly or partly—
(i) inthe way mentioned in section 74(3)(a) or (b), or
(ii) in the way mentioned in regulation 8(5) in a case where sub-paragraph
(a) of that regulation applies,

then, subject to paragraph (4), they must obtain the written consent of the
member or, as the case may be, the beneficiary to discharging the liability in
that way; and

(c) inthe case of discharge in the way mentioned in regulation 8(5), any other
requirements which apply to the making of a payment so mentioned must
have been met.

(3) A notice under paragraph (2)(a) must comply with the requirements of regulation 7.

Words inserted in reg. (4) In acasewhereregulation »111B or« 12 of the Occupational Pension Schemes
6(4) by reg. 5 of S.I. (Preservation of Benefit) Regulation 1991(a) (transfer of member’s accrued rights
goj3’1/§59 as from without consent) applies, no consent need be obtained to a discharge of liability in
e the way mentioned in section 74(3)(a).
(5 Where—

(a) the trustees or managers have complied with paragraphs (2) and (3); and
(b) an election has been made under regulation 7(3)(a),

they may discharge the liability in pursuance of the election without complying with
those paragraphs again.

Requirementsapplicableto notices of discharge under regulation 6

7—(1) A notice under regulation 6(2)(a) (“a discharge notice”) must specify—

(@) thesumwhich isavailableto be used to discharge the liability of the scheme
to the member or, as the case may be, the beneficiary in respect of hisrights
under the scheme; and

(b) if thefull amount of that liability, as calculated in accordance with regulation
4, is greater than that sum, that amount and the reason for the difference.
(2) A discharge notice must—
(@) specify the way or ways in which it is proposed to discharge the liability;
(b) if the proposed way or any of the proposed ways requires the consent of the
member or, as the case may be, the beneficiary, state—
(i) that his content is so required,

(ii) the period within which his consent must be given, being at least three
months beginning with the date on which the notice is given, and

(a) S.I. 1991/167. Regulation 12 has been amended by S.I. 1992/1531, regulation 35; S.I. 1993/1822,
regulation 2; S.1. 1994/1062, paragraph 30(15) of Schedule 2; S.I. 1995/3067, regulation 2(4); S.I.
1996/2131, regulation 2(7).
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(iii) the way or ways in which it is proposed to discharge the liability if he
does not give his consent; and

(c) if the proposed way is that mentioned in regulation 8(5), state any further

requirements which must be met before discharge may be made in that way.

(3) If there are any options available to the member or beneficiary, the discharge
notice must specify them and state—

(a) thatif hewishesto elect that, instead of the liability being discharged in the
proposed way, it should be discharged in one or more of the other ways
mentioned in section 74(3) which are available in his case (for partly in the
proposed way and partly in another such way), then he must give notice to
that effect in writing to the trustees or managers, specifying—

(i) theway or waysin which he wishes the liability to be discharged, and
(ii) the name of the relevant provider;

(b) that such a notice must be given by him before the expiry of the period of
three months beginning with the date on which the discharge notice is given
to him; and

(c) that it would be advisable for him to obtain independent financial advice
before deciding whether to make such an election.

(4) The statement mentioned in paragraph (3)(c) must also be included in any case
where the consent of the member or the beneficiary is required.

(5) Whereit is proposed to discharge the liability in the way mentioned in section
74(3)(a), the discharge notice must specify the name of the relevant provider and the
scheme address.

(6) Where it is proposed to discharge the liability in the way mentioned in section
74(3)(b), the discharge notice must specify the name of the relevant provider and (if
different) of the person who is the scheme administrator and the scheme address.

(7) Whereit is proposed to discharge the liability in the way mentioned in section
74(3)(c) or in regulation 8(4), the discharge notice must specify—

(8 the name and address of the relevant provider;

(b) if different, the name and address of the person from whom information about
the terms of the contract for the provision of the annuity which is to be
purchased or, as the case may be, the benefit of which isto be transferred can
be obtained; and

(c) in a case where the contract for the provision of the annuity has not been
made at the time the noticeis given, whether information about its termswill
be given on the assumption that they will coincide with the terms of a
quotation.

(8) In this regulation—
“the relevant provider” means—
(@) inthe case of the acquisition of transfer credits under another occupational
pension scheme, the trustees or managers of the scheme;

(b) inthe case of the acquisition of rights under a personal pension scheme, the
person who is responsible for the provision of pensions and other benefits
under the scheme; and

(c) inthe case of the purchase or transfer of the benefit of an annuity, theinsurance
company or companies from which the annuity isto be or, asthe case may be,
has been purchased,;
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“the scheme address’, in relation to a scheme, means the place in the United
Kingdom where the management of the scheme is conducted or, if there is more
than one such place, the principal place;

“scheme administrator” has the meaning given in »section 270 of the Finance Act
2004 «.

(9) A discharge notice and any notice under paragraph (3) shall be treated as having
been given to a person if it has been sent to him by post at the address at which he was
last known by the trustees or managers of the scheme to be living.

(10) Discharge notices and notices under paragraph (3) are not required to be
given to a person if—

(a) thetrustees or managers know no such address as is mentioned in paragraph
(9) for him, or

(b) correspondence sent to the address at which he was last known by them to be living
has been returned.

Requirementsto besatisfied by transfer ee schemes, annuitiesetc.

»8.—(1) For the purpose of section 74(3)(a) (discharge of liability to or in respect
of amember by the acquisition of transfer credits under another occupational pension
scheme), the requirements to be satisfied by the other occupational pension scheme
are the same as those which would apply by virtue of—

(a) section 95(2)(a) of the Pension Schemes Act 1993 (ways of taking right to
cash equivalent) if—
(i) the member were entitled to a cash equivalent under Chapter 1V of Part
IV of that Act in respect of therightsliability in respect of which isbeing
discharged, and
(ii) he required his cash equivalent to be used to acquire transfer credits
allowed under the rules of the scheme; or

(b) section 101F(2)(a) of that Act (power to give transfer notice).

(2) For the purpose of section 74(3)(b) (discharge of liability to or in respect of a
member by the acquisition of rights under a personal pension scheme), the requirements
to be satisfied by the personal pension scheme are the same as those which would
apply by virtue of—

(@) section 95(2)(b) of the Pension Schemes Act 1993 if the member were so
entitled and he required his cash equivalent to be used to acquire rights
allowed under the rules of the scheme; or

(b) section 101F(2)(a) of that Act.

(3) For the purpose of section 74(3)(c) (discharge of liability to or in respect of a
member by the purchase of one or more annuities) the requirements to be satisfied by
the annuities are the same as those which would apply by virtue of—

(@) section 95(2?1(c) of the Pension Schemes Act 1993 if the member were so
entitled and he required his cash equivalent to be used to purchase annuities
from such insurance companies as are mentioned in that section; or

(b) section 101F(2)(b) of that Act, other than the requirement that an insurance
company must be chosen by the member. <

(4) For the purpose of section 74(3)(d) (discharge of liability to or in respect of a
member by subscribing to other pension arrangements satisfying prescribed
requirements) the discharge of aliability to or in respect of amember may be provided
for by transferring to him, or to any person who is entitled to benefitsin respect of him,
the benefit—

(@) of one or more contracts to provide annuities which—
(i) satisfy the requirements mentioned in paragraph (3); and
(i) are provided by insurance companies which consent to the transfer; or
(b) of oneor more policies of insurance which satisfy the requirements mentioned
in section 19(4) of the Pension Schemes Act 1993(a) (appropriate policies
and annuity contracts).

(a) 1993 c. 48.
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(5) For the purpose of section 74(3)(d), the discharge of aliability to or in respect of

a member of a contracted-out scheme may also be provided for in a case where sub-

paragraph (3B) of paragraph 5 of Schedule 2 to the Pension Schemes Act 1993(a)

applies by a payment to the Secretary of State of the amount mentioned in paragraph

(b) of that sub-paragraph (amount required for restoring the member’s State scheme
rights) if—

(@) themember has duly made such an application asisrequired for the restoration

of his State scheme rights in accordance with that provision, or

(b) inacasewhere such an application may be made by the trustees or managers,
they have duly made such an application;

and in this paragraph “ State scheme rights’ has the same meaning as in that sub-
paragraph.

»1(6) For the purposes of Section 74(3)(e)(b) (liabilitiestreated as discharged where
the trustees have provided for them to be discharged by the payment of a cash sum in
circumstances where prescribed requirements are met), the circumstances which are
prescribed are—

(@) where the payment is a contribution refund under Chapter 5 of Part 4 of the
1993 Act; or

(b) where the payment—
»2(i) of alump sum-
(aa) thatisatrivial commutation lump sum or a winding up lump sum for

the purposes of Part 1 of Schedule 29 to the Finance Act 2004(c) is
made to a member; or

(bb) is made by aregistered pension scheme (within the meaning given in
section 150(2) of the Finance Act 2004 (meaning of “pension
scheme”)), is a payment that is described in Part 2 of the Registered
Pension Schemes (A uthorised Payments) Regulations 2009 and is made
to or in respect of a member; and«

(ii) does not contravene any trivial commutation restriction that applies in
the circumstances in question.

(7) Inthisregulation “trivial commutation restriction” means arestriction imposed
by—

(@) regulation 19, 20 or 60 of the Occupational Pension Schemes (Contracting-
out) Regulations 1996(d) (lump sum benefits and salary related contracted-
out schemes, trivial commutation of benefits derived from section 9(2B)
rights and trivial commutation of guaranteed minimum pensions); »°or<

(b) regulation 2 of the Occupational Pension Schemes (Assignment, Forfeiture,
Bankruptcy etc.) Regulations 1997(e) (commutation of a pension under an
occupational pension scheme); »3«

(8) Before6th April 2006 thisregulation applieswith the modification in paragraph
(9).
(9) For paragraph (6)(b)(i) substitute—

“(i) extinguishes the whole or part of the person’s entitlement to benefits
under the scheme;

(ia) does not contravene Revenue restrictions; and”.

(a) Sub-paragraphs (3A) to (3E) were inserted in paragraph 5 of Schedule 2 by section 141(2) of the
Pensions Act 1995 (c. 26).

(b) Paragraph (e) is inserted by section 270(2)(c) of the Pensions Act 2004.

(c) See paragraphs 7 to 10 of Schedule 29 to the Finance Act 2004 (registered pension schemes:
authorised lump sums: trivial commutation lump sum and winding up lump sum).

(d) S.I. 1996/1172; relevant amending instruments are S.I. 1997/786, 2000/2975 and 2002/681.

(e) S.l. 1997/785; the relevant amending instrument is S.I. 2002/681.
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(10) For the purposes of this regulation a payment does not contravene Revenue
restrictions if—

@)

(b)

in the case of aschemethat is an approved scheme for the purposes of Chapter
1 of Part 14 of the Income and Corporation Taxes Act 1988 (see section
612(1) of that Act), it ispermitted under the scheme rulesin accordance with
its approval for those purposes; and

in the case of ascheme that isarelevant statutory scheme for those purposes
(see section 611A of that Act), it is permited under the regulations or rules
governing the scheme as such a scheme. <

9. »lq

Power to defer winding up

Disapplication of s. 38
10.—(1) Section 38 does not apply—

@)
(b)

(©

»*(d)

(e
()
(9)

(h)

to any scheme in relation to which no relevant employer debt event has
occurred;

to a scheme in respect of which any Minister of the Crown has given a
guarantee or made any other arrangements for the purpose of securing that
the assets of the scheme are sufficient to meet its liabilities;

to a scheme which provides relevant benefits, but is neither an approved
scheme nor arelevant statutory scheme;

to a scheme—
(i) which is a section 615(6) scheme; and
(ii) inrelation to which the trustees or managers are not—

(@) authorised under section 288 of the Pensions Act 2004 (general
authorisation to accept contributions from European employers);
or

(bb) approved under section 289 of that Act (approval in relation to

particular European employer) in relation to a European
employer; <€

to a scheme with less than two members;

to asmall self-administered scheme which is an approved scheme;

to ascheme the only benefits provided by which (other than money purchase
benefits) are death benefits; or

to arelevant lump sum retirement benefits scheme.

(2) For the purposes of paragraph (1)(a), a relevant employer debt event has only
occurred in relation to a scheme if (apart from section 38 or any other power to defer
winding up the scheme) the rules of the scheme require the scheme to be wound up as
a result of a »3relevant event« having occurred in relation to any person who
immediately before the event occurred was an employer in relation to the scheme; and
for the purposes of this paragraph—

@)

(b)

Supplement No. 98 [March 2012]

»3subsection (6A) of section 75 (definition of relevant events) <« applies asit
applies for the purposes of section 75 (disregarding any modifications of
that section); and

in the case of a scheme which has no active members, the reference to an
employer is to the person who was the employer immediately before the
occurrence of the event after which the scheme ceased to have any active
members.
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(3) In this regulation—

“approved scheme” means a scheme which is approved or was formerly approved

under section 590 or 591 of the TaxesAct or in respect of which an application for

such approval has been duly made which has not been determined;

“lump sum benefits” does not include benefits paid by way of commuted retirement

pension;

“relevant benefits” has the meaning given in section 612(1) of the Taxes Act;

“relevant lump sum retirement benefits scheme” means an approved scheme—

(@) which has been categorised by the Commissioners of Inland Revenue for the
purposes of itsapproval asacentralised scheme for non-associated employers;

(b) which is not contracted-out; and

(c) under the provisions of which the only benefits which may be provided on or
after retirement (other than money purchase benefits derived from the
payment of additional contributions by any person) are lump sum benefits
which are not calculated by reference to any member’s salary;

“relevant statutory scheme” has the meaning given in section 611A of the Taxes

Act (a);

“section 615(6) scheme” means a scheme with such a superannuation fund as is

mentioned in section 615(6) of the Taxes Act;

“small self-administered scheme” has the meaning given in regulation 2(1) of the
Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-
administrated Schemes) Regulations 1991(b);

“the Taxes Act” means the Income and Corporation Taxes Act 1988(c).

Recordsand information
11.—(1) The trustees of any trust scheme or any other persons with power in
respect of any such scheme to make a determination—
(@) to defer winding up the scheme;

(b) asto thetimewhen the paragraph of »section 73(4)« into which theliability
in respect of any person fallsisfixed; or

(c) asto the time when the amounts or descriptions of liabilities of the scheme
are to be determined for the purposes of any rule of the scheme requiring the
assets of the scheme to be applied on winding up in satisfying the amounts
of certain liabilitiesto or in respect of members before other such liabilities,

must keep a written record of any such determination made by them.
(2) Where any such determination is made, before the expiry of the period of one

month beginning with the date on which it is made the person who has made it shall
inform—

(@) the members of the scheme, and

(b) any other persons whose entitlement to payment of a pension or any other
benefit under the scheme has arisen,

in writing that it has been made.
(3) If any person failsto comply with paragraph (2), the Authority may require him
by notice in writing to pay a penalty—
(@) in the case of a contravention by an individual, not exceeding £1,000; and
(b) otherwise, not exceeding £10,000,

before the expiry of the period of 28 days beginning with the date on which the notice
is given.

(a) Section 611A was inserted by section 75 of and paragraph 15 of Schedule 6 to the
Finance Act 1989 (c. 26).

(b) S.I. 1991/1614.

(c) 1988 c. 1.

Supplement No. 75 [June 2006] The Law Relating to Social Security

Sl 1996/3126

Regs. 10-11

Words in reg. 11(1)(b)
substituted by para. 5 of
Sch to S.I. 2005/706 as
from 6.4.05.

5.9367



Sl 1996/3126

Regs. 12-12A

Reg. 12(1) substituted
by para. 6 of Sch. to
S.l. 2005/706 as from
6.4.05.

Reg. 12(2) deleted by
reg. 17 of S.I 1997/786
as from 6.4.97.

Words substituted in
reg. 12(3) by reg.
7(2)(a) & (b) of S.I.
2005/3377 as from
30.12.05.

Regs. 12A & B inserted
by para. 7 of Sch. to
S.I. 2005/706 as from
6.4.05.

5.9368

OCCUPATIONAL PENSION SCHEMES (WINDING UP) REGULATIONS 1996
Modifications affecting certain schemes

Winding up of sectionalised schemesetc.

12—»(1) If-
(@) aschemeinrelation to which thereis more than one employer isdivided into
two or more sections ; and

(b) the provisions of the scheme are such that they meet conditions A and B,

sections 73 to 74 apply asif each section of the scheme were a separate scheme.

(1A) Condition A is that contributions payable to the scheme by an employer, or
by a member in employment under that employer, are allocated to that employer’s
section (or, if more than one section applies to the employer, to the section which is
appropriate in respect of the employment in question).

(1B) Condition B isthat a specified part or proportion of the assets of the scheme
isattributable to each section and cannot be used for the purposes of any other section.

(1C) Intheir application to a scheme—
(@) which has been such a scheme as is mentioned in paragraph (1);

(b) whichisdivided into two or more sections, some or all of which apply only
to members who are not in pensionable service under the section;

(c) the provisions of which have not been amended so as to prevent conditions
A and B being met in relation to two or more sections; and

(d) inrelation to one or more sections of which those conditions have ceased to
be met at any time by reason only of there being no members in pensionable
service under the section and no contributions which are to be allocated to
it,

sections 73 to 74 apply as if the section in relation to which those conditions have
ceased to be met were a separate scheme.

(1D) For the purposes of paragarphs (1) to (1C), any provisions of the scheme by
virtue of which contributions or transfers of assets may be made to make provision for
death benefits are disregarded.

(1E) But if paragraph (1) or (1C) applies and, by virtue of any provisions of the
scheme, contributions or transfers of assets to make provision for death benefits are
made to a section (“the death benefits section”) the assets of which may only be
applied for the provision of death benefits, the death benefits section is also to be
treated as a separate scheme.

(1F) For the purpose of this regulation, any provisions of a scheme by virtue of
which assets attributable to one section may on the winding up of the scheme or a
section be used for the purposes of another section are disregarded”.

(2) »«

(3) Where by virtue of paragraph 1 of »Schedule 2 to the Occupational Pension
Schemes (Scheme Funding) Regulations 2005« (sectionalised multi-employer schemes)
» Part 3 of the Pensions Act 2004« appliesto atrust scheme asif different parts of the
scheme were separate schemes, section 38 and regulation 10 (except paragraph (1)(e)
of that regulation) shall also so apply.

(4) Where any provision of this regulation applies in relation to a scheme, then
references to the scheme and its members in the provisions of other regulations shall
be construed accordingly.

» Schemeswith partial government guarantee

12A—(1) This regulation applies if a relevant public authority has—

(@) given aguarantee in relation to any part of a scheme, any benefits payable
under the scheme or any member of the scheme; or

Supplement No. 75 [June 2006] The Law Relating to Social Security



OCCUPATIONAL PENSION SCHEMES (WINDING UP) REGULATIONS 1996

(b) made any other arrangements for the purposes of securing that the assets of
the scheme are sufficient to meet any part of its liabilities.

(2) Where this regulation applies, sections 73 to 74 and the provisions of these
Regulations (apart from this regulation) apply asif the guaranteed part of the scheme
and the other part of the scheme were separate schemes.

(3) In this regulation—
“the guaranteed part of the scheme” means the part of the scheme—
(@) inrelation to which the guarantee has been given;

(b) which relates to benefits payable under the scheme in relation to which the
guarantee has been given; or

(c) whichrelatesto benefits payable under the schemein relation to theliabilities
for which those other arrangements have been made; and

“relevant public authority” has the meaning given in subsection (4) of section

307 of the Pensions Act 2004 (modification of that Act in relation to certain

categories of schemes).

Schemes covering United Kingdom and for eign employment

12B—(1) Paragraph (2) applies where a scheme which applies to members in
employment in the United Kingdom and members in employment outside the United
Kingdom is divided into two or more sections and the provisions of the scheme are
such that—

(a) different sections of the scheme apply to members in employment in the
United Kingdom and to membersin employment outside the United Kingdom
(* the United Kingdom section” and “the foreign section”);

(b) contributions payable to the scheme in respect of a member are allocated to
the section applying to that member’s employment;

(c) aspecified part or proportion of the assets of the scheme is attributable to
each section and cannot be used for the purposes of any other section; and

(d) the United Kingdom section mets the tax condition (as defined in regulation
2(1) of the Occupational Pension Schemes (Winding up etc.) Regulations
2005) and the foreign section does not do so.

(2) If thisparagraph applies sections 73 to 74 and the provisions of these Regulations
(apart from this regulation) apply as if each section of the scheme were a separate
scheme.

(3) Paragraph (4) applies where—

(@) a scheme applies to members in employment in the United Kingdom and
members in employment outside the United Kingdom;

(b) paragraph (2) does not apply to the scheme; and

(c) part of the scheme is registered under section 153 of the Finance Act 2004
(registration of pension schemes) by virtue of that part having been treated
as a separate scheme under section 611(3) of the Income and Corporation
Taxes Act 1988 that is treated as becoming a registered pension scheme
under paragraph 1(1) of Schedule 36 to the Finance Act 2004 by virtue of
paragraph 1(2) of that Schedule.

(4) If this paragraph applies, sections 73 to 74 and the provisions of these
Regulations (apart from this regulation) apply as if the approved and unapproved
parts of the scheme were separate schemes.

(5) In their application to a scheme—

(@) which has been such a scheme as is mentioned in paragraph (1) or (3);

(b) whichisdivided into two or more sections, some or all of which apply only
to members who are not in pensionable service under the section;

(c) theprovisions of which have not been amended so asto prevent the conditions
in paragraph (1) or, asthe case may be, paragraph (3) being met in relation to
two or more sections; and
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(d) inrelation to one or more sections of which those conditions have ceased to
be met at any time by reason only of there being no members in pensionable
service under the section and, in the case of paragraph (1), no contributions
which are to be allocated to it.

sections 73 to 74 apply and the provisions of these Regulations (apart from this

regulation) apply asif any section in relation to which those conditions have ceased
to be met were a separate scheme.

(6) Before 6th April 2006 paragraph (3) applies with the substitution for sub-
paragraph (c) of the following paragraph—
“(c) part of the scheme has been approved by the Commissioners of the Board of
Inland Revenue for the purposes of section 590 or 591 of the Income and
Corporation Taxes Act 1988 by virtue of section 611(3) of that Act;«.
Reg. 13 is modified in certain circumstances as detailed in reg. 12 of S.I. 2014/
1711, see page 5.4851.

Hybrid schemes

13.—(1) Inrelation to any scheme—
(@) which isnot a money purchase scheme, but
(b) where some of the benefitsthat may be provided are relevant money purchase
benefits,
section 73 applies as if—
(i) theliabilities of the scheme did not include liabilitiesin respect of those
benefits, and

(ii) the assets of the scheme did not include the assets by reference to which
the rate or amount of those benefits is calculated.

(2) In paragraph (1) “relevant money purchase benefits” means money purchase
benefits other than—

(@) benefitsderived from the payment by any member of voluntary contributions,
or

(b) underpin benefits.

(3) In this regulation “underpin benefits’ means money purchase benefits which
under the provisions of the scheme will only be provided in respect of a member if
their value exceeds the value of other benefits in respect of him under the scheme
which are not money purchase benefits.

(4) Where ascheme which isnot amoney purchase scheme may be provide underpin
benefits, the amount of theliability for those benefits shall be cal culated in accordance
with regulation 4 (but omitting paragraphs (1)(c) and (3) to (5) of that regulation)»*,but
regulation 4A shall not apply for that purpose<«.

(5) If in the case of a scheme to which paragraph (1) applies—

(@) the aggregate value of the assets of the scheme has been reduced, and

(b) there are reasonable grounds for believing that the reduction is attributable
to an act or omission constituting an offence prescribed for the purposes of
section 81(1)(c),

then, for the purposes of section 73 asit applies by virtue of paragraph (1), the values
of the assets excluded by paragraph (1)(ii) and of the other assets shall be taken to be
equal to their values apart from the reduction, lessin the case of each asset so much of
thereduction asits value bears to the aggregate val ue of the assets of the scheme apart
from the reduction.

(6)-(7) »2«
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Signed by authority of the Secretary of State for Social Security.

Oliver Heald
Parliamentary Under-Secretary of State,
11th December 1996 Department of Social Security
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EXPLANATORY NOTE

(This note is not part of the Regulations)

These regulations concern the application of the statutory priority order set out in
section 73 of the Pensions Act 1995 (“theAct”); the ways in which the trustees can be
treated as having discharged their liabilities in respect of scheme members under
section 74 of the Act and the cases in which the statutory power to defer winding up
under section 38 of the Act is not to apply. The Occupational Pensions Board have
agreed that the regulations, to the extent that they are made under the Pensions Schemes
Act 1993, need not be referred to them and the Secretary of State has consulted such
persons as he considers appropriate.

Regulation 1 provides for citation, commencement and interpretation of the
regulations.

Regulation 2 makes provision as to when the winding up of a scheme starts for the
purpose of the regulations.

Regulation 3 makes provision for modifications to the statutory priority order.
Regulation 4 makes provision for the calculation of the preferential liabilities.

Regulation 5 makes provision for trust scheme rules to be modified to fix the
liabilities of the scheme at a date earlier than the commencement of winding up.

Regulation 6 sets out the arrangements which have to be followed by the trusteesin
order for them to be treated as having discharged the scheme’s liabilities in respect of
scheme members.

Regulation 7 sets out the requirements which have to be met by the notices of
discharge issued under regulation 6.

Regulation 8 sets out the requirements which apply to methods of discharge under
section 74(3) of the Act.

Regulation 9 provides that the requirements under section 32A of the Pensions
Schemes Act 1993 are unaffected by regulations 6 to 8.

Regulation 10 disapplies the statutory power to defer winding up under section 38
of the Act in certain cases.

Regulation 11 sets out the records required to be kept and the information to be
disclosed to members concerning determinations about deferring winding up or the
timing of the crystallisation of preferential liabilities.

Regulation 12 makes provision for where the minimum funding requirement applies
separately to different parts of a scheme.

Regulation 13 makes provision for modifications of the amounts of assets and
liabilities to be taken into account where some of the benefits provided by the scheme
are money purchase benefits or calculated on a money purchase basis.

An assessment of the compliance cost for employers of the measures arising from
the Pensions Act 1995, including regulations has been placed in the libraries of both
Houses of Parliament. Copies can be obtained by post from the Department of Social
Security, Adelphi, 1-11 John Adam Street, London WC2N 6HT.
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