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STATUTORY INSTRUMENTS

1996 No. 1883
CONTRACTING OUT

The Local Authorities (Contracting Out
of Investment Functions) Order 1996

Made - - - - 17th July 1996
Coming into force - - 18th July 1996

The Secretary of State for the Environment, as respects England, and the Secretary of State for Wales,
as respects Wales, in exercise of the powers conferred on them by sections 70(2) and (4) of the
Deregulation and Contracting Out Act 1994(1), and of all other powers enabling them in that behalf,
after consultation with such representatives of local government as they consider to be appropriate,
hereby make the following Order, a draft of which has been laid before and approved by resolution
of each House of Parliament:

PART I

General

Citation, commencement and interpretation

1.—(1) This Order may be cited as the Local Authorities (Contracting Out of Investment
Functions) Order 1996 and shall come into force on the day immediately following the day on which
it is made.

(2) In this Order, “contractor” means any person to whom an authorisation is given by virtue of
Part II of this Order, and, except in article 9, includes the employees of that person.

PART II

Investments: contracting out

Interpretation of Part

2. In this Part —

(1) 1994 c. 40.
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“the 1988 Act” means the Local Government Finance Act 1988;(2)
“the 1989 Act” means the Local Government and Housing Act 1989;(3)
“authority” means a local authority or a parish or community council;
“local authority”—

(a) in relation to England, means a county council, district council or London borough
council, the Common Council of the City of London or the Council of the Isles of Scilly;
and

(b) inrelation to Wales, means a county council or county borough council.

Contracting out of functions

3. The functions of an authority relating to the investment of money may, to the extent provided
for in this Part and subject to the provisions of Part III of this Order, be exercised by, or by the
employees of, such person (if any) as may be authorised to exercise them by the authority whose
functions they are.

Scope of authorisation

4.—(1) In this article —

“approved investment” means any investment which is an approved investment for the
purposes of Part IV of the 1989 Act(4) (revenue accounts and capital finance of local
authorities);

“billing authority” has the same meaning as in section 144(2) of the 1988 Act (interpretation:
authorities);(5)

“collection fund” means the fund mentioned in section 89(1) of the 1988 Act (collection funds)
which a billing authority is required to maintain in accordance with Part VI of that Act (funds);

“prescribed investment” means an investment prescribed in Schedule 3 to the Local Authorities
(Funds) (England) Regulations 1992;(6) and

“securities” includes shares, stock and debentures.

(2) A local authority may authorise a contractor to exercise any functions consisting of, or relating
to, the investment in an approved investment of any sum for the time being held by the authority,
apart from any sum which —

(a) a contractor may be authorised by a billing authority to invest in a prescribed investment
by virtue of paragraph (3) below;

(b) is held by the authority on trust for any beneficiaries or any purposes; or

(c) in whole or in part, forms a fund which is a pension fund within the meaning of regulation

L1. of the Local Government Pension Scheme Regulations 1995(7) (continuation of
existing superannuation funds).

(3) Alocal authority in England which is a billing authority may authorise a contractor to exercise
any functions consisting of, or relating to, the investment in a prescribed investment of —

(2) 1988c.4l.

(3) 1989c.42.

(4) See the Local Authorities (Capital Finance) (Approved Investments) Regulations 1990 (S.I. 1990/426, amended by S.I.
1991/501, S.1. 1992/1353, S.I. 1995/850, S.1. 1995/1041, S.I. 1995/1982 and S.1I. 1996/568).

(5) Section 144(2), which was substituted by paragraph 81(1) of Schedule 13 to the Local Government Finance Act 1992, provides
that "billing authority" has the same meaning as in Part I of the 1992 Act.

(6) S.I. 1992/2428.

(7) S.1. 1995/1019, to which there are amendments not relevant to this Order.
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(a) any sum paid into their collection fund which is not immediately required for the purpose
of making payments or transfers from that fund; or

(b) any sum which is transferred from their collection fund to their general fund.

(4) A parish or community council may authorise a contractor to exercise any functions consisting
of, or relating to, the investment in securities of any sum for the time being held by the council, apart
from any sum which is held on trust for any beneficiaries or any purposes.

Investment functions
5. For the purposes of article 4, the functions of an authority which consist of, or relate to the
investment of any sum (“the investment”) include the functions of —

(a) deciding the manner in which the sum concerned is for the time being to be invested, and
the identity of any bank, building society or other person or body with or in whom the
investment is to be made;

(b) entering into a contract in the course of making, disposing of, or otherwise dealing with,
the investment;

(c) reaching agreement as to the terms and conditions of the investment, including any
requirements in relation to any consideration in respect of the investment, or in relation to
the repayment or redemption of the investment;

(d) deciding the manner of disposal of the investment, and the time when, and terms and
conditions on which, the disposal of the investment is to be undertaken;

(e) deciding, in making any decision relating to the investment, on the need for diversification
of all investments made, or to be made, by the authority;

(f) preparing and having custody of any documents relating to the investment; and

(g) making and recording any payments required to be made in making the investment, and
receiving and recording sums falling due to the authority under the investment, or on the
repayment, redemption or disposal of, the investment.

PART III

Conditions attaching to the exercise of functions

Interpretation of Part

6. In this Part, “authority”, in relation to a function and a contractor, means the local authority
or parish or community council who have authorised the exercise of the function in question by the
contractor.

Conditions attaching to the exercise of functions

7. In relation to any function which is to be specified in an authorisation given by virtue of Part
IT of this Order, the authorisation shall require the person who is to be authorised to fulfil such of the
conditions specified in this Part as relate to the exercise of the function in question, and the contractor
may only exercise that function subject to the fulfilment of those conditions.

Making investments

8. Inrelation to any function which involves the making of investments, or entering into a contract
in the making of any investment, a contractor shall have regard to —
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(a) the need for diversification of investments of sums made available to him by the authority
for investment on the authority’s behalf; and

(b) the suitability of investments or any description of investment which he proposes to make
and of any investment proposed as an investment of that description.

Qualifications of contractors

9.—(1) In this article —
“EEA State” means a State which is a contracting party to the agreement on the European
Economic Area signed at Oporto on 2nd May 1992(8) as adjusted by the Protocol signed at
Brussels on 17th March 1993;(9)

“European institution” has the same meaning as in the Banking Coordination (Second Council
Directive) Regulations 1992 (“the 1992 Regulations”);(10)

“European investment firm” has the same meaning as in the Investment Services Regulations
1995 (“the 1995 Regulations”);(11) and

“home-regulated investment business”™—

(a) in relation to a European institution, has the same meaning as in regulation 2(1) of the
1992 Regulations; and

(b) inrelation to a European investment firm, has the same meaning as in regulation 2(1) of
the 1995 Regulations.

(2) A reference in this article to the carrying out of home-regulated investment business in the
United Kingdom shall be construed —

(a) in relation to a European institution, in accordance with regulation 2(4) of the 1992
Regulations; and

(b) in relation to a European investment firm, in accordance with regulation 2(6) of the 1995
Regulations.

(3) In relation to any function which a contractor is authorised to exercise by the authority,
the contractor shall ensure that he and his employees are suitably qualified to make investment
decisions on the authority’s behalf and have practical experience of financial matters, including
making investments, and, without prejudice to the generality of this condition, shall ensure that he
is—

(a) an authorised person within the meaning given in section 207 of the Financial Services
Act 1986 (“the 1986 Act”);(12)

(b) a European institution or a European investment firm carrying on home-regulated
investment business in the United Kingdom; or

(c) aperson —
(1) who does not transact investment business (within the meaning of the 1986 Act)
from a permanent place of business maintained by him in the United Kingdom;
(i1) whose head office is situated in an EEA State other than the United Kingdom;

(iii) who is recognised by the law of that EEA State as a national of that or another EEA
State; and

(8) Cm2073.

(9) Cm2183.

(10) S.I 1992/3218.

(11) S.L 1995/3275.

(12) 1986 c. 60; as amended by S.I. 1988/318 and S.1. 1988/803.
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(iv) who is for the time being authorised under that law to engage in one or more of the
activities falling within Part II of Schedule 1 to the 1986 Act, and is not precluded
by that law from managing assets belonging to another person.

Investment and accounting practices

10.—(1) Subject to paragraph (2) below, a contractor shall have regard to and observe all proper
investment and accounting practices which, in relation to any function which he has been authorised
to exercise by the authority —

(a) the authority is required to observe by virtue of any enactment; and

(b) whether by reference to any generally recognised published code or otherwise, are
regarded as proper investment and accounting practices to be observed in the investing of
any sums or the keeping of accounts of local authorities.

(2) In the event of any conflict in any respect between the practices falling within paragraph (1)
(a) above and those falling within paragraph (1)(b) above, only those falling within paragraph (1)
(a) above are to be regarded as proper practices.

Instructions of authority

11. A contractor shall comply with any instruction given by the authority in relation to any
function which he has been authorised to exercise by the authority.

Information

12. In relation to any function which a contractor is authorised to exercise by the authority, the
contractor —

(a) shall take all necessary steps to ensure that all information obtained, whether from the
authority or otherwise, in the course of exercising the function in question is held, at all
times, in accordance with all relevant enactments and duties at common law regarding the
keeping and disclosure of information;

(b) subject to the provisions of Schedule 15 to the Deregulation and Contracting Out Act
1994 (restrictions on disclosure of information)(13), shall not use any such information
for any purpose apart from the purpose of lawfully exercising that function on behalf of
the authority;

(c) shall provide the authority at least once every three months with a report setting out the
action he has taken in the exercise of that function; and

(d) shall immediately comply with any written request made by the authority for the supply of
any additional information, including copies of any records made or held by the contractor,
relating to the exercise of that function.

Assignment and sub-contracting

13. A contractor shall not make any arrangement for the exercise, whether in whole or in part, by
any other person of any function which he has been authorised to exercise by the authority, unless
that person has been authorised to exercise the function concerned under a further authorisation
given by the authority by virtue of this Order.

(13) 1994 c. 40.
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Signed by authority of the Secretary of State for the Environment

Department of the Environment Paul Beresford
17th July 1996 Parliamentary Under-Secretary of State,

Signed by authority of the Secretary of State for Wales

Welsh Office Gwilym Jones
17th July 1996 Parliamentary Under-Secretary of State,
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EXPLANATORY NOTE
(This note is not part of the Order)

This Order makes provision to enable certain bodies to authorise another person, or that person’s
employees, (a “contractor”) to exercise any functions consisting of, or relating to, the investment
of sums of money. The sums in question do not include sums forming (or forming part of) a trust
fund or pension fund, but do include, in the case of a local authority in England which is a billing
authority for the purposes of the council tax and non-domestic rates, sums paid into the authority’s
collection fund which are not immediately required for making payments or transfers from that fund,
and sums transferred from their collection fund to their general fund.

The bodies which may give an authorisation under this Order are —

(a) in England, county councils, district councils, London borough councils, the Common
Council of the City of London, the Council of the Isles of Scilly and parish councils, and

(b) in Wales, county councils, county borough councils and community councils.

The exercise by a contractor of the functions described in Part II of the Order is subject to the
conditions specified in Part III of the Order, including, in particular —

(a) in article 9, a requirement concerning contractors' qualifications;

(b) in article 10, a requirement concerning the observance of investment and accounting
practices; and

(c) in article 13, a requirement that a contractor shall not appoint any other person to exercise
any function which he has been authorised to exercise, unless that person has also been
authorised to exercise the function concerned.



