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SCHEDULE 2
TO THE ORDER

OFFICIAL SECRETS ACT 1989, AS EXTENDED TO HONG KONG

Safeguarding of information.

8.—(1)  Where a Crown servant or government contractor, by virtue of his position as such, has
in his possession or under his control any document or other article which it would be an offence
under any of the foregoing provisions of this Act for him to disclose without lawful authority he is
guilty of an offence if—

(a) being a Crown servant, he retains the document or article contrary to his official duty; or
(b) being a government contractor, he fails to comply with an official direction for the return

or disposal of the document or article,
or if he fails to take such care to prevent the unauthorised disclosure of the document or article as
a person in his position may reasonably be expected to take.

(2)  It is a defence for a Crown servant charged with an offence under subsection (1)(a) above to
prove that at the time of the alleged offence he believed that he was acting in accordance with his
official duty and had no reasonable cause to believe otherwise.

(3)  In subsections (1) and (2) above references to a Crown servant include any person, not being a
Crown servant or government contractor, in whose case a notification for the purposes of section 1(1)
above is in force.

(4)  Where a person has in his possession or under his control any document or other article which
it would be an offence under section 5 above for him to disclose without lawful authority, he is guilty
of an offence if—

(a) he fails to comply with an official direction for its return or disposal; or
(b) where he obtained it from a Crown servant or government contractor on terms requiring

it to be held in confidence or in circumstances in which that servant or contractor could
reasonably expect that it would be so held, he fails to take such care to prevent its
unauthorised disclosure as a person in his position may reasonably be expected to take.

(5)  Where a person has in his possession or under his control any document or other article which
it would be an offence under section 6 above for him to disclose without lawful authority, he is guilty
of an offence if he fails to comply with an official direction for its return or disposal.

(6)  A person is guilty of an offence if he discloses any official information, document or other
article which can be used for the purpose of obtaining access to any information, document or other
article protected against disclosure by the foregoing provisions of this Act and the circumstances
in which it is disclosed are such that it would be reasonable to expect that it might be used for that
purpose without authority.

(7)  For the purposes of subsection (6) above a person discloses information or a document or
article which is official if—

(a) he has or has had it in his possession by virtue of his position as a Crown servant or
government contractor; or

(b) he knows or has reasonable cause to believe that a Crown servant or government contractor
has or has had it in his possession by virtue of his position as such.

(8)  Subsection (5) of section 5 above applies for the purposes of subsection (6) above as it applies
for the purposes of that section.

(9)  In this section “official direction” means a direction duly given by a Crown servant or
government contractor or by or on behalf of a prescribed body or a body of a prescribed class.
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