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Railways Clauses Consolidation
(Scotland) Act 1845

1845 CHAPTER 33 8 and 9 Vict

Temporary use of lands

And with respect to the temporary occupation of lands near the railway during the
construction thereof, be it enacted as follows:-

25 Company may occupy temporarily private roads within five hundred yards of
the railway.

Subject to the provisions herein and in the special Act contained, it shall be lawful for
the company, at any time before the expiration of the period by the special Act limited
for the completion of the railway, to enter upon and use any existing private road, being
a road gravelled or formed with stones or other hard materials, and not being an avenue
or a planted or ornamental road, or an approach to any mansion house, within the
prescribed limits, if any, or, if no limits be prescribed, not being more than five hundred
yards distant from the centre of the railway, as delineated on the plans; but before the
company shall enter upon or use any such existing road they shall give three weeks
notice of their intention to the owners and occupiers of such road, and of the lands
over which the same shall pass, and shall in such notice state the time during which,
and the purposes for which, they intend to occupy such road, and shall pay to the
owners and occupiers of such road, and of the lands through which the same shall pass,
such compensation for the use and occupation of such road, either in a gross sum of
money or by half-yearly instalments, as shall be agreed upon between such owners and
occupiers respectively and the company, or, in case they differ about the compensation,
the same shall be settled by the sheriff, in the same manner as any compensation not
exceeding fifty pounds is directed to be settled by the M1Lands Clauses Consolidation
(Scotland) Act 1845.
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26 Power to owners and occupiers of road and land to object that other roads
should be taken.

It shall be lawful for the owners and occupiers of any such road, and of the lands over
which the same passes, within ten days after the service of the aforesaid notice, by
notice in writing to the company, to object to the company making use of such road,
on the ground that other roads, such as the company are herein-before authorized to
use for the purposes aforesaid, or that some public road, would be more fitting to be
used for the same; and upon the objection being so made such proceedings may be
had as are herein-after mentioned with respect to lands temporarily occupied by the
company in respect of which three weeks notice is herein-after required to be given,
and in the same manner as if in the provisions relative to such proceedings the word
road or roads, or the words road and the land over which the same passes, as the case
may require, had been substituted in such provisions for the word lands.

27 Power to take temporary possession of land without previous payment of price.

Subject to the provisions herein and in the special Act contained, it shall be lawful
for the company, at any time before the expiration of the period by the special Act
limited for the completion of the railway, without making any previous payment,
tender, or deposit, to enter upon any lands within the prescribed limits, or, if no
limits be prescribed, not being more than two hundred yards distant from the centre
of the railway, as delineated on the plans, and not being a garden, orchard, or
plantation attached or belonging to a house, nor a park, planted walk, avenue, or
ground ornamentally planted, and not being nearer to the mansion house of the owner
of any such lands than the prescribed distance, or, if no distance be prescribed, then
not nearer than five hundred yards therefrom, and to occupy the said lands so long
as may be necessary for the construction or repair of that portion of the railway, or
of the accommodation works connected therewith, herein-after mentioned, and to use
the same for any of the following purposes; (that is to say,)

For the purpose of taking earth or soil by side cuttings therefrom;
For the purpose of depositing spoil thereon;
For the purpose of obtaining materials therefrom for the construction or repair of
the railway or such accommodation works as aforesaid; or
For the purpose of forming roads thereon to or from or by the side of the railway;

And in exercise of the powers aforesaid it shall be lawful for the company to deposit
and also to manufacture and work upon such lands materials of every kind used in
constructing the railway, and also to dig and take from out of any such lands any clay,
stone, gravel, sand, or other things that may be found therein useful or proper for
constructing the railway or any such roads as aforesaid, and for the purposes aforesaid
to erect thereon workshops, sheds, and other buildings of a temporary nature: Provided
always, that nothing in this Act contained shall exempt the company from an action
for nuisance or other injury, if any, done in the exercise of the powers herein-before
given to the lands or habitations of any party other than the party whose lands shall
be so taken or used for any of the purposes aforesaid: Provided always, that no stone
or slate quarry, brick field, or other like place, which at the time of the passing of the
special Act shall be commonly worked or used for getting materials therefrom for the
purpose of selling or disposing of the same, shall be taken or used by the company,
either wholly or in part, for any of the purposes lastly herein-before mentioned.
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28 Company to give notice previous to such temporary possession.

In case any such lands shall be required for spoil banks or for side cuttings, or for
obtaining materials for the construction or repairing of the railway, the company
shall before entering thereon (except in the case of accident to the railway requiring
immediate reparation) give three weeks notice in writing to the owners and occupiers
of such lands of their intention to enter upon the same for such purposes; and in case
the said lands are required for any of the other purposes herein-before mentioned the
company shall (except in the cases aforesaid) give ten days like notice thereof; and
the company shall in such notices respectively state the substance of the provisions
herein-after contained respecting the right of such owner or occupier to require the
company to purchase any such lands, or to receive compensation for the temporary
occupation thereof, as the case may be.

29 Service of notices on owners and occupiers of lands.

The said notice shall either be served personally on such owners and occupiers, or left
at their last usual place of abode, if any such can after diligent inquiry be found; and
in case any such owner shall be absent from the United Kingdom, or cannot be found
after diligent inquiry, such notice shall be served on the factor or agent (if any) of such
owner, and shall also be left with the occupier of such lands, or, if there be no such
occupier, shall be affixed upon some conspicuous part of such lands.

30 Power to owner to object that other lands ought to be taken.

In any case in which a notice of three weeks is herein-before required to be given it
shall be lawful for the owner or occupier of the lands therein referred to, within ten
days after the service of such notice, by notice in writing to the company, to object to
the company making use of such lands, either on the ground that the lands proposed to
be taken for the purposes aforesaid, or some part thereof, or of the materials contained
therein, are essential to be retained by such owner in order to the beneficial enjoyment
of other neighbouring lands belonging to him, or on the ground that other lands lying
contiguous or near to those proposed to be taken would be more fitting to be used for
such purposes by the company; and upon objection being so made such proceedings
may be had as herein-after mentioned; and if in such case the company shall refuse
to occupy such other lands in lieu of those mentioned in the notice, it shall be lawful
for the sheriff, on the application of such owner or occupier to summon the company
and the owners and occupiers of such other lands to appear before him at a time and
place to be named in such summons, such time not being more than fourteen days
after such application nor less than seven days from the service of such summons; and
on the appearance of the parties, or in the absence of any of them, upon proof of due
service of the summons, it shall be lawful for such sheriff to determine summarily
which of the said lands shall be used by the company for the purposes aforesaid, and
to authorize the company to occupy and use the same accordingly.

31 Power to the sheriff to summon other owners before him.

If in the case last mentioned it shall appear to such sheriff, upon the inquiry before
him, that the lands of any other party not summoned before him, being sufficient in
quantity, and such as the company are herein-before authorized to take or use for the
purposes aforesaid, would be more fitting to be used by the company than the lands
of the person who shall have been so summoned as aforesaid, it shall be lawful for the
said sheriff to adjourn such inquiry, and to summon such other person to appear before
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him at any time, not being more than fourteen days from such inquiry nor less than
seven days from the service of such summons; and on the appearance of the parties,
or in the absence of any of them, on proof of due service of the summons, it shall be
lawful for such sheriff to determine finally which lands shall be used for the purposes
aforesaid, and to authorize the company to occupy and use the same accordingly.

32 The company to give sureties, if required.

Before entering, under the provisions herein-before contained, upon any such lands
as shall be required for spoil banks or for side cuttings, or for obtaining materials or
forming roads as aforesaid, the company shall, if required by the owner or occupier
thereof, seven days at least before the expiration of the notice to take such lands as
herein-before mentioned, find two sufficient persons, to be approved of by the sheriff,
in case the parties differ, who shall enter into a bond to such owner or occupier, in a
sum to such amount as shall be approved of by the sheriff, in case the parties differ,
for the payment of such compensation as may become payable in respect of the same
in manner herein mentioned.

33 Company to separate the lands before using them.

Before the company shall use any such lands for any of the purposes aforesaid they
shall, if required so to do by the owner or occupier thereof, separate the same by a
sufficient fence from the lands adjoining thereto, with such gates as may be required by
the said owner or occupier for the convenient occupation of such lands, and shall also,
to all private roads used by them as aforesaid, put up fences and gates in like manner,
in all cases where the same may be necessary to prevent the straying of cattle from
or upon the lands traversed by such roads, and in case of any difference between the
owners or occupiers of such roads and lands and the company as to the necessity for
such fences and gates, such fences and gates as any two justices shall deem necessary
for the purposes aforesaid, on application being made to them in like manner as herein-
before is provided in respect of the use of such road.

34 Some quarries, &c. to be worked as surveyor of owner shall direct.

If any land shall be taken or used by the company, under the provisions of this or
the special Act, for the purpose of getting materials therefrom for the construction or
repair of the railway, or the accommodation works connected therewith, they shall
work the same in such manner as the surveyor or agent of the owner of such land shall
direct, or, in case of disagreement between such surveyor or agent and the company, in
such manner as any justice shall direct, on the application of either party, after notice
of the hearing of the application shall have been given to the other party.

35 Owners of lands may compel company to purchase lands so temporarily
occupied.

In all cases in which the company shall in exercise of the powers aforesaid enter
upon any lands for the purpose of making spoil banks or side cuttings thereon, or
for obtaining therefrom materials for the construction or repair of the railway, it
shall be lawful for the owners or occupiers of such lands, or parties having such
interests therein as, under the provisions in the said Lands Clauses Consolidation Act
mentioned, are capable of being by them sold or conveyed to the company, at any
time during the possession of any such lands by the company, and before such owners
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or occupiers shall have accepted compensation from the company in respect of such
temporary occupation, to serve a notice in writing on the company, requiring them
to purchase the said lands, or interests therein capable of being sold and conveyed
by them respectively; and in such notice such owners or occupiers shall set forth the
particulars of such their interest in such lands, and the amount of their claim in respect
thereof; and the company shall thereupon be bound to purchase the said lands, or the
interest therein capable of being sold and conveyed by the parties serving such notice.

36 Compensation to be made for temporary occupation.

In any of the cases aforesaid, where the company shall not be required to purchase
such lands, and in all other cases where they shall take temporary possession of lands
by virtue of the powers herein or in the special Act granted, it shall be incumbent on
the company, within one month after their entry upon such lands, upon being required
so to do, to pay to the occupier of the said lands the value of any crop or dressing that
may be thereon, as well as full compensation for any other damage of a temporary
nature which he may sustain by reason of their so taking possession of his lands, and
shall also from time to time during their occupation of the said lands pay half-yearly to
such occupier, or to the owner of the lands, as the case may require, a rent, to be fixed
by the sheriff in case the parties differ, and shall also within six months after they shall
have ceased to occupy the said lands, and not later than six months after the expiration
of the time by the special Act limited for the completion of the railway, pay to such
owner and occupier, or deposit in the Bank for the benefit of all parties interested, as
the case may require, compensation for all permanent or other loss, damage, or injury
that may have been sustained by them by reason of the exercise as regards the said
lands, of the powers herein or in the special Act granted, including the full value of
all clay, stone, gravel, sand, and other things taken from such lands.

37 Compensation to be ascertained under the Lands Clauses Acts.

The amount and application of the purchase money and other compensation payable
by the company in any of the cases aforesaid shall be determined in the manner
provided by the said Land Clauses Consolidation Act for determining the amount and
application of the compensation to be paid for lands taken under the provisions thereof.
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