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Court of Session Act 1868
1868 CHAPTER 100

VI.—INNER HOUSE PROCEDURE.

51 Form of Reclaiming Notes, and Time of presenting.

Reclaiming Notes to the Inner House shall not contain any Prayer, but shall bear in
general Terms that the Interlocutor or Interlocutors reclaimed against are submitted
to Review.

52 Effect of a Reclaiming Note against a Final Judgment.

Every Reclaiming Note, whether presented before or after the whole Cause has been
decided in the Outer House, shall have the Effect of submitting to the Review of the
Inner House the whole of the prior Interlocutors of the Lord Ordinary of whatever
Date, not only at the Instance of the Party reclaiming, but also at the Instance of all or
any of the other Parties who have appeared in the Cause, to the Effect of enabling the
Court to do complete Justice, without Hindrance from the Terms of any Interlocutor
which may have been pronounced by the Lord Ordinary, and without the Necessity
of any counter Reclaiming Note; and after a Reclaiming Note has been presented, the
Reclaimer shall not be at liberty to withdraw it without the Consent of the other Parties
as aforesaid; and if he shall not insist therein, any other Party in the Cause may do so,
in the same Way as if it had been presented at his own Instance.

53 Definition of Final Judgment in the Outer House.

It shall be held that the whole Cause has been decided in the Outer House when
an Interlocutor has been pronounced by the Lord Ordinary, which, either by itself,
or taken along with a previous Interlocutor or Interlocutors, disposes of the whole
Subject Matter of the Cause, or of the Competition between the Parties in a Process
of Competition, although Judgment shall not have been pronounced upon all the
Questions of Law or Pact raised in the Cause; but it shall not prevent a Cause from
being held as so decided that Expenses, if found due, have not been taxed, modified,
or decerned for; and for the Purpose of determining the Competency of Appeals to the
Court of Session, this Provision shall be applicable to the Causes in the Sheriff and
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other Inferior Courts, the Name of the Sheriff or other Inferior Judge or Court being
read, instead of the Words "the Lord Ordinary," and the Name of the Sheriff Court or
other Inferior Court being read instead of the Words " Outer House."

54 No Appeal allowed against Interlocutory Judgment without Leave; Effect of
such Appeal.

Except in so far as otherwise provided by the Twenty-eighth Section hereof, until the
whole Cause has been decided in the Outer House, it shall not be competent to present
a Reclaiming Note against any Interlocutor of the Lord Ordinary without his Leave
first had and obtained ; but where such Leave has been obtained, a Reclaiming Note,
presented before the whole Cause has been decided in the Outer House, may be lodged
within Ten Days from the Date of the Interlocutor granting Leave with One of the
Clerks of the Division of the Court in which the Cause depends, without Transmission
of the Process, or any Part thereof; and such Note shall not have the Effect of removing
the Cause or the Process from the Outer House, or of staying Procedure before the
Lord Ordinary, or of excusing Obedience to or Implement of the Interlocutor reclaimed
against, unless the Lord Ordinary shall otherwise direct, upon Motion made for that
Purpose, and the Decision of the Lord Ordinary on such Motion shall be final.

55 Disposal of such Reclaiming Notes.

Failing such Direction by the Lord Ordinary as aforesaid, the Process shall remain,
and the Cause shall proceed in the Outer House in all respects as if no such Reclaiming
Note had been presented, until it is advised by the Inner House, when the Court shall
pronounce such Judgment or Order as they shall think fit; and when the Cause shall
be called for Hearing in the Inner House on such Reclaiming Note, the Interlocutor
Sheet shall be delivered to the Inner House Clerk that the Judgment of the Court may
be written thereon ; and the Process shall, if required by either Party or by the Court,
be delivered to the Inner House Clerk by the Outer House Clerk, but shall nevertheless
be considered as still in the Outer House.

56 After Reclaiming Note against a Final Judgment, Cause not to be remitted to
Outer House.

After the whole Cause has been decided in the Outer House within the Meaning of this
Act, it shall not in any Case be necessary for the Inner House to remit the same back
to the Outer House; but the Cause, when taken to the Inner House, after having been
so decided in the Outer House, even though the Interlocutor of the Lord Ordinary or
any of the Procedure shall be held to have been incompetent, shall, except in special
Circumstances rendering a Remit expedient, remain in the Inner House, until it shall
be finally and completely decided in the Court of Session.

57 Inner House may order Repayment of Money, &c.

In the event of any Interim Decree or Interlocutor pronounced in the Outer House
having been implemented, it shall be lawful for the Court, in any Interlocutor recalling
or altering such Interim Decree or Interlocutor, to order the Repayment of any Money
which shall have been paid or recovered in Implement thereof, or to pronounce such
Warrant ad factum praestandum or other Order as may be necessary in order to give
Effect to such Recall or Alteration of the Lord Ordinary's Interlocutor, notwithstanding
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that the Interlocutor of the Lord Ordinary may have been extracted and put to
Execution.

58 Hearing of Motion for new Trials, &c.

When a Motion for a new Trial or a Bill of Exceptions conies before One of the
Divisions of the Court, if the Judge who tried the Cause is not One of the Judges of
the Division, such Judge shall be called in to hear the Motion or Bill, as the Case may
be; and when the Cause is advised, such Judge shall give his Judgment with the other
Judges, and the Decision shall he in conformity with the Opinion of the Majority of
the Judges present.

59 Provision for Rehearing before Five Judges in case of equal Division of Opinion

In the event of the Judges of either of the Divisions of the Inner House being equally
divided in Opinion on a Question of Fact arising upon a Proof, or upon a Cause
which in their Opinion does not involve any legal Principle of Importance, it shall be
competent for such Division to appoint the Cause to be re-heard before the Judges
of the said Division, or such of them as shall be able to give Attendance in Court
on the Day appointed, with the Assistance of such additional Judge or Judges to be
afterwards named by the President or Judge presiding in the Division as shall make up
the Number of Five Judges ; and the Judgment to be pronounced upon such Hearing
shall be in conformity with the Opinion of the Majority of the Five Judges, and shall
bear to be the Judgment of the Division by which the Hearing was appointed, after
consulting with such additional Judge or Judges, and may be signed at any ordinary
Sitting of the said Division, without the Presence of such additional Judge or Judges,
if he or they do not desire to attend for the Purpose of delivering separate Opinions.

60 Cases of Difficulty and Importance may be referred to Seven Judges in place of
to the whole Court.

In Oases of equal Division of Opinion not falling under the preceding Section, and
in Oases of Difficulty or Importance which, according to the existing Practice, may
he referred by One of the Divisions of the Inner House to the whole Court, it shall
he competent for such Division to direct that the printed Papers in the Cause shall he
laid before Three other Judges to be named in the Interlocutor with a view to their
Opinions being communicated in Writing, or to direct that the Cause shall be argued
before themselves with the Assistance of such Three Judges (or Pour Judges when that
is necessary to complete the Number of Seven at the Time of the Re-hearing); and the
Judgment to be pronounced thereon shall be in conformity with the Opinions of the
Majority of the Seven Judges, and shall bear to be the Judgment of the Division by
whom the Hearing was appointed, after consulting with such other Judges, and may
be signed in the Absence of such other Judges at any ordinary Sitting of the Division.

61 New Trial not to be granted if Court equally divided.

No Verdict of a Jury shall he discharged or set aside upon a Motion for a new Trial,
unless in conformity with the Opinion of a Majority of the Judges of the Division, and
in case of equal Division Judgment shall he given in conformity with the Verdict; hut
this Provision shall not apply to Hearings upon Bills of Exceptions.
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62 Amendment of 29 & 30 Vict. c.112 s. 3.

The Third Section of the Act Twenty-nine and Thirty Victoria, Chapter One hundred
and twelve, is hereby amended to the Effect of providing that, notwithstanding the
Terms of said Section, " where Proof shall be ordered by One of the Divisions of
Court," it shall no longer be competent to remit to One of the Lords Ordinary to take
such Proof, but it shall be taken before any One of the Judges of the said Division,
whose Place may for the Time be supplied by One of the Lords Ordinary called in
for that Occasion.

63 Special Cases on Questions of Law.

Where any Parties interested, whether personally or in some fiduciary or official
Character, in the Decision of a Question of Law shall he agreed upon the Pacts, and
shall dispute only on the Law applicable thereto, it shall be competent for them,
without raising any Action or Proceeding, or at any Stage of an Action or Proceeding,
to present to One of the Divisions of the Court a Special Case, signed by their Counsel,
setting forth the Pacts upon which they are so agreed, and the Question of Law thence
arising upon which they desire to obtain the Opinion of the Court; and which Case
may set forth alternatively the Terms in which the Parties agree that Judgment shall be
pronounced according to the Opinion of the Court upon the Question of Law aforesaid.
When a Special Case is laid before One of the Divisions, the Court may order such
Documents as appear to be necessary to be printed and boxed, and shall hear Parties
in the Summar Roll, and give their Opinion or pronounce Judgment, as the Case may
be, and such Judgment shall be extractible in common Form: Provided always, that
the Case may be amended of Consent, and that, if the Court shall think fit, they may
appoint the Case to be reheard in Terms of the Sixtieth Section hereof; and the Court
shall dispose of all Questions of Expenses. Judgments pronounced in virtue of this
Section shall be liable to Review by the House of Lords, unless snob Review shall be
excluded of Consent of all Parties.


