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Entail Amendment Act 1848
1848 CHAPTER 36 11 and 12 Vict

An Act for the amendment of the law of entail in Scotland. [14th August 1848]

Whereas the law of entail in Scotland has been found to be attended with serious evils, both to
heirs of entail and to the community at large, and it is expedient that the same be amended in
manner herein-after provided for:

Modifications etc. (not altering text)
C1 Short title “The Entail Amendment Act 1848” given by Short Titles Act 1896 (c. 14)
C2 Act extended by Entail Cottages Act 1860 (c. 95)
C3 Certain words of enactment repealed by Statute Law Revision Act 1891 (c. 67)
C4 Accumulations Act 1800 (c. 98) cited or referred to by its short title under authority of Statute Law

Revision Act 1893 (c. 14), s. 3

[1.] Heir born after the date of any future entail may disentail the estate; born
before, may do so with consent of heir next in succession, being heir apparent
under the entail.

Where any estate in Scotland shall be entailed by a deed of tailzie dated on or after the
first day of August one thousand eight hundred and forty-eight, it shall be lawful for
any heir of entail born after the date of such tailzie, being of full age, and in possession
of such entailed estate by virtue of such tailzie, to acquire such estate, in whole or in
part, in fee simple, by applying to the Court of Session for authority to execute, and
executing, and recording in the register of tailzies, under the authority of the court, an
instrument of disentail in the form and manner herein-after provided; and it shall be
lawful for any heir of entail, being of lawful age, and in possession of such entailed
estate by virtue of such tailzie, though born before the date of such tailzie, with the
consent, and not otherwise, of the heir next in succession, being heir apparent under
the entail of the heir in possession, to acquire such estate, in whole or in part, in fee
simple, by applying to the court for authority to execute, and executing, and recording
in the register of tailzies, under the authority of the court, an instrument of disentail
in the form and manner herein-after provided: Provided always, that such consent to
such instrument of disentail shall not be valid and effectual unless granted by a person
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of the age of [F1eighteen years] complete, not subject to any legal incapacity, and born
after the date of the tailzie to which such instrument applies.

Textual Amendments
F1 Words substituted by Age of Majority (Scotland) Act 1969 (c. 39), s. 1(3), Sch. 1 Pt. I

2 Heir in possession under an existing entail born after 1st August 1848 may
disentail; born before that date, may do so with consent of heir next in
succession, being heir apparent born after 1st August 1848.

Where any estate in Scotland is held by virtue of any tailzie dated prior to the said
first day of August one thousand eight hundred and forty-eight, it shall be lawful for
any heir of entail born on or after the said first day of August, being of full age, and
in possession of such entailed estate by virtue of such tailzie, to acquire such estate,
in whole or in part, in fee simple, by applying to the Court of Session for authority to
execute, and executing, and recording in the register of tailzies, under the authority of
the court, an instrument of disentail in the form and manner herein-after provided; and
it shall be lawful for any heir of entail, though born before the said first day of August
one thousand eight hundred and forty-eight, being of full age, and in possession of
such entailed estate by virtue of such tailzie dated prior to the said first day of August,
with the consent (and not otherwise) of the heir next in succession, being heir apparent
under the entail of the heir in possession, he being born on or after the said first day of
August one thousand eight hundred and forty-eight, and being of the age of [F2eighteen
years] complete at the time of granting such consent, and not subject to any legal
incapacity, to acquire such estate, in whole or in part, in fee simple, by executing,
under authority of the court, an instrument of disentail as aforesaid, in the form and
manner herein-after provided.

Textual Amendments
F2 Words substituted by Age of Majority (Scotland) Act 1969 (c. 39), s. 1(3), Sch. 1 Pt. I

3 Heir of entail under an existing entail may disentail, with certain consents.

It shall be lawful for any heir of entail, being of full age, and in possession of an
entailed estate in Scotland . . . F3 to acquire such estate, in whole or in part, in fee
simple, by applying to the Court of Session for authority to execute and executing,
and recording in the register of tailzies, under the authority of the court, an instrument
of disentail in the form and manner herein-after provided: Provided always, that such
heir of entail in possession shall be the only heir of entail in existence for the time, . . .
F3 or otherwise shall have obtained the consents of the whole heirs of entail, if there
be less than three in being at the date of such consents and at the date of presenting
such application, or otherwise shall have obtained the consents of the three nearest
heirs who at the said dates are for the time entitled to succeed to such estate in their
order successively immediately after such heir in possession, or otherwise shall have
obtained the consents of the heir apparent under the entail and of the heir or heirs,
in number not less than two, including such heir apparent who in order successively
would be heir apparent: Provided also, that the nearest heir of entail for the time
entitled to succeed to such estate immediately after such heir in possession, where
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any such other heir exists, shall be of the age of [F4eighteen years] complete, and not
subject to any legal incapacity.

Textual Amendments
F3 Words repealed by Statute Law Revision Act 1892 (c. 19)
F4 Words substituted by Age of Majority (Scotland) Act 1969 (c. 39), s. 1(3), Sch. 1 Pt. I

Modifications etc. (not altering text)
C5 S. 3 amended by Entail Amendment (Scotland) Act 1875 (c. 61), s. 5

4 Heir of entail may sell, charge, lease, and feu, with the like consents as enable
him to disentail.

It shall be lawful for any heir of entail, being of full age, and in possession of an
entailed estate in Scotland, with such and the like consents as by this Act would
enable him to disentail such estate, to sell, alienate, dispone, charge with debts or
incumbrances, lease and feu such estate, in whole or in part, and that unconditionally,
or subject to conditions, restrictions, and limitations, according to the tenor of such
consents, the authority of the Court of Session being always obtained thereto in the
form and manner herein-after provided; and such heir of entail shall be entitled to
make and execute, at the sight of the court, all such deeds of conveyance and other
deeds as may be necessary for giving effect to the sales, dispositions, charges, leases,
or feus so made and granted.

5 Heir of entail under existing entail may excamb, with certain consents.

It shall be lawful for any heir of entail, being of full age, and in possession of an
entailed estate in Scotland . . . F5 with the consent of the whole heirs of entail if there
be less than three in being at the date of such consents and at the date of presenting
application for the authority of the court as after mentioned, or otherwise with the
consent of the three nearest heirs who at the said dates are for the time entitled
to succeed to such estate in their order successively immediately after such heir in
possession, or otherwise with the consent of the heir apparent under the entail, and of
the heir or heirs, in number not less than two, including such heir apparent, who in
order successively would be heir apparent, to excamb such estate, in whole or in part,
the authority of the Court of Session being always obtained thereto in the form and
manner herein-after provided, and such heir of entail in possession shall be entitled
to make and execute, at the sight of the court, all such contracts of excambion and
other deeds as may be necessary in order to give effect to such excambions, by the
substitution of the lands to be acquired in the room and place in all respects of the
lands to be disponed.

Textual Amendments
F5 Words repealed by Statute Law Revision Act 1892 (c. 19)

Modifications etc. (not altering text)
C6 S. 5 amended by Entail Amendment (Scotland) Act 1868 (c. 84), s. 18
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6 Provision for disclosure of entailer’s debts which affect the estate disentailed.

Where any heir of entail in possession of an entailed estate in Scotland shall apply
to the Court of Session under this Act in order to disentail such estate, in whole or
in part, or to sell, alienate, dispone, charge with debts or incumbrances, lease, feu, or
excamb the same or any part thereof, he shall make and produce in such application an
affidavit setting forth that there are no entailer’s debts or other debts, and no provisions
to husbands, widows, or children, affecting or that may be made to affect the fee of the
said entailed estate or the heirs of entail, or, if there are such debts or provisions, setting
forth the particulars of the same, with the amounts thereof respectively, principal,
interest, and expences, and the vouchers by which the same are instructed, and the
names, designations, and residences of the parties in right of the same; and the court
shall not proceed with such application until such affidavit is lodged; and, if the court
shall see cause, intimation of such application may be ordered to be made to the parties
in right of the said debts or provisions or any of them, with a view to such parties
appearing for their interest, if they shall see fit; and it shall be lawful for the court to
order such provision as may appear just to be made for such debts or provisions, or for
the protection of the parties in right of the same, before granting the authority sought
for in such application, or as the condition of granting the same; . . . F6

Textual Amendments
F6 Words repealed by False Oaths (Scotland) Act 1933 (c. 20), Sch.

7 Creditors in entailer’s debts, &c. using inhibition not to be affected by
instrument of disentail.

Any party in right of an entailer’s debt or of any other debt, or of any provision to a
husband, widow, or younger child, affecting or that may be made to affect the fee of
any entailed estate in Scotland, and who before the expiry of one year from the date of
recording an instrument of disentail of such estate in the register of tailzies shall use
and record inhibition in reference to such debt against the heir of entail in possession
of such estate for the time, shall be entitled to affect such estate in respect of such
debt or provision as if no such instrument of disentail had been recorded as aforesaid,
and no debt or charge on such estate, or right whatsoever therein, which would not
have competed with such debt or provision had such instrument of disentail not been
recorded, shall be allowed to compete therewith by reason of the recording of such
instrument of disentail.

8 Settlements by marriage contract not to be disappointed.

Where any heir of entail in possession of an entailed estate in Scotland holden by virtue
of any tailzie dated prior to the said first day of August one thousand eight hundred
and forty-eight, or the heir apparent to such estate, shall, together or separately, have
secured by obligation in any marriage contract the descent of such estate upon the
issue of the marriage in reference to which such contract is entered into, it shall not be
competent for such heir of entail in possession, or heir apparent, or either of them, to
apply for or to consent to the disentail of such estate, until there shall be born a child
of such marriage capable of taking the estate in terms of such contract, and who, by
himself or his guardian, shall consent to such disentail, or until such marriage shall
be dissolved without such child being born, unless the trustee or trustees named in

http://www.legislation.gov.uk/id/ukpga/1933/20
http://www.legislation.gov.uk/id/ukpga/1933/20/schedule


Entail Amendment Act 1848 (c. 36)
Document Generated: 2023-05-19

5

Status: Point in time view as at 01/08/1995.
Changes to legislation: There are currently no known outstanding effects

for the Entail Amendment Act 1848. (See end of Document for details)

such contract, or the party or parties at whose sight the provisions of the contract are
directed to be carried into execution, shall concur in such application or consent.

Modifications etc. (not altering text)
C7 S. 8 saved by Entail Amendment (Scotland) Act 1875 (c. 61), s. 5(3)

9 Heirs of entail not to give consent in opposition to creditors in debts now
existing.

Where any heir of entail called to the succession of an entailed estate in Scotland
by any tailzie dated prior to the said first day of August one thousand eight hundred
and forty-eight shall have borrowed money previous to the passing of this Act on the
security or credit of his right of succession to or interest in such entailed estate, such
heir shall not be entitled to give consent to any application under this Act which shall
be opposed by any creditor to whom such heir stands indebted in respect of money
borrowed as aforesaid, and who shall either hold infeftment in the entailed estate, duly
recorded, in security of his said debt, or shall enter appearance, and prove the same, in
the course of the proceedings under such application: Provided always, that it shall be
competent to the Court of Session, if, with reference to any offer of adequate security,
or otherwise in the circumstances, it shall deem the opposition on the part of such
creditor to be unreasonable, to disallow the same, and to give effect to the consent
of such heir.

10 Heir apparent under future tailzie not to give consent in opposition to his
creditors.

Where any heir apparent of an entailed estate in Scotland under a tailzie dated prior
to the said first day of August one thousand eight hundred and forty-eight shall
subsequent to the passing of this Act borrow money on the security or credit of his
right of succession to or interest in such entailed estate, such heir apparent shall not
be entitled to give consent to any application under this Act, except under the like
circumstances as would have enabled him to give consent, and to have his consent
allowed, had such money been borrowed previous to the passing of this Act; but the
consents of the other heirs substitute shall be given and allowed independently of the
rights of any such creditors.

11 Creditor of an heir empowered to disentail may affect the estate for payment of
his debt.

Any creditor of an heir of entail in possession of an entailed estate in Scotland who
is by this Act empowered by himself alone, without the consent of any other party,
to acquire such estate in fee simple, by executing and recording an instrument of
disentail as aforesaid, shall be entitled to affect such estate for payment of debt, and
have the same rights and interests therein as if such instrument of disentail had been
duly executed and recorded, albeit such heir in possession may not have duly executed
and recorded such instrument of disentail.

12 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . F7
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Textual Amendments
F7 S. 12 repealed by Entail Amendment (Scotland) Act 1868 (c. 84), s. 8;and ss. 1.-31 repealed

(28.11.2004) by Abolition of Feudal Tenure etc. (Scotland) Act 2000 (asp 5), ss. 71, 77(2), sch. 12
para. 5(2), sch. 13 Pt. 1 (with ss. 58, 62, 75); S.S.I. 2003/456, art. 2

13 Heir having obtained decree for expense of improvements may grant bond of
annual rent.

Where an heir of entail in possession of an entailed estate holden by virtue of any
tailzie dated prior to the said first day of August one thousand eight hundred and
forty-eight shall have executed improvements on such estate previous to the passing
of this Act, and shall have obtained decree for three fourth parts of the sums expended
thereon, in terms of the M1Entail Improvement Act, 1770, and shall also have obtained
the authority of the Court of Session as after mentioned, it shall be lawful for such heir
to execute, in favour of any party he may think fit, a bond of annual rent in ordinary
form over such entailed estate or any portion thereof, binding himself and his heirs
of tailzie to make payment of an annual rent during the period of his own life and
twenty-five years thereafter, such annual rent during his own life not exceeding the
legal interest of the said three fourth parts of the sums expended as aforesaid, and
during the twenty-five years after his decease not exceeding the sum of seven pounds
two shillings for every one hundred pounds of such three fourth parts as aforesaid,
and so in proportion for any greater or less sum, and such annual rent being payable
by equal moieties half-yearly at the terms of Whitsunday and Martinmas, beginning
the first term’s payment at the first term of Whitsunday or Martinmas after the date of
the bond, for the proportion of annual rent then due, with legal interest, and penalties
in case of failure.

Marginal Citations
M1 1770 c. 51.

14 Heir in future expending money in improvements may grant bond of annual
rent.

Where an heir of entail in possession of an entailed estate . . . F8 shall execute
improvements on such estate subsequent to the passing of this Act, and obtain
decree for three fourth parts of the sums expended thereon, in terms of the M2Entail
Improvement Act, 1770, and shall also obtain the authority of the court as after
mentioned, it shall be lawful for such heir of entail to execute, in favour of any party he
may think fit, a bond of annual rent in ordinary form over such entailed estate or any
portion thereof, binding himself and his heirs of tailzie to make payment of an annual
rent during the period of twenty-five years from and after the date of such decree,
or during such part of the said period of twenty-five years as may remain unexpired
at the date of such bond, such annual rent not exceeding the sum of seven pounds
two shillings for every one hundred pounds of the whole of the sums expended as
aforesaid, and so in proportion for any greater or less sum, and being payable half-
yearly by equal moieties at the terms of Whitsunday and Martinmas, beginning the
first term’s payment at the first term of Whitsunday or Martinmas after the date of the
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bond, for the proportion of annual rent then due, with legal interest, and penalties in
case of failure.

Textual Amendments
F8 Words repealed by Statute Law Revision Act 1892 (c. 19)

Marginal Citations
M2 1770 c. 51.

15 Executor may call on heir in possession to grant bond of annual rent.

Where any heir of entail in possession of an entailed estate in Scotland shall have
executed improvements on such estate prior to the passing of this Act, and recorded
the same in terms of the said last recited Act, and died without having executed a bond
of annual rent as herein-before authorized, or having charged the estate as herein-after
authorized, and where decree shall have been obtained, in terms of the said last recited
Act, for three fourth parts of the sums expended thereon, it shall be lawful for the
executor or personal representative of such heir of entail, or for any party to whom
such heir may have conveyed or assigned such debt, to make application by summary
petition to the Court of Session, praying the court to decern and ordain the heir in
possession of such entailed estate to execute, in favour of any party such petitioner may
think fit, a bond of annual rent in ordinary form over such entailed estate or any portion
thereof, binding himself and his heirs of tailzie to make payment of an annual rent
during the period of twenty-five years from the date of the death of the heir of entail
who shall have executed the improvements, such annual rent not exceeding the sum
of seven pounds two shillings for every one hundred pounds of such three fourth parts
aforesaid, and so in proportion for any greater or less sum, and such annual rent being
payable half-yearly by equal moieties at the terms of Whitsunday and Martinmas,
beginning the first term’s payment, notwithstanding the date of such bond of annual
rent, at the first term of Whitsunday or Martinmas after the date of the death of the
heir of entail who shall have executed the improvements, for the proportion of annual
rent then due, with legal interest, and penalties in case of failure, which bond such heir
of entail in possession shall be bound to execute accordingly at the sight of the court:
Provided always, that the heir of entail in possession required to grant and granting
such bond shall be entitled to impute towards payment of the sums thereby due any
excess of sums which may have been paid by or recovered from him in payment of
the said improvement debt beyond the amount of annual rents due from and after the
decease of the heir who shall have executed such improvements.

16 Proceedings where improvements not executed in terms of 10 G. 3.

Where an heir of entail in possession of any entailed estate . . . F9 shall, whether
prior or subsequent to the passing of this Act, have executed improvements on such
estate of the nature of the improvements contemplated by the said last-recited Act,
but shall not have obtained decree therefor in terms of the said Act, by reason of the
provisions thereof not having been adopted or not having been duly complied with,
it shall be lawful for such heir to apply by summary petition to the court in manner
herein-after provided, setting forth such improvements, and the amount of money, not
exceeding the amount authorized by the said Act, expended thereon, and praying the
court for authority to grant bond of annual rent as is herein-before provided in the case
of improvements for which decree in terms of the said Act has been obtained; and the
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court shall, after such proceedings as they may think fit to direct or to adopt, proceed
to consider such application, and to take such evidence, and institute such inquiry into
the facts alleged in such petition, as they shall judge necessary; and if it shall appear to
the court that such improvements are of the nature contemplated by the said Act, and
that such expenditure was bona fide made, they shall find accordingly, and shall also
grant warrant for execution of a bond of annual rent as herein provided in the cases of
improvements for which decree in terms of the said Act has been obtained.

Textual Amendments
F9 Words repealed by Statute Law Revision Act 1892 (c. 19)

Modifications etc. (not altering text)
C8 S. 16 amended by Entail Amendment (Scotland) Act 1868 (c. 84), s. 18

17 No adjudication for annual rent. Annual rent, how to be recovered. Annual rent
to be kept down.

So long as any entailed estate remains subject to the tailzie thereof, or is not liable to
be disentailed by the heir of entail in possession without the consent of any other party,
no bond of annual rent to be granted under the authority of this Act shall be made
the ground of adjudication or eviction of such entailed estate or any part thereof; and
the annual rents contained in such bond shall be recoverable as accords of law from
and out of the rents and profits of such entailed estate, and from the heir in possession
thereof for the time being: Provided always, that the heir in possession of any such
entailed estate, and the heirs substitute to him, shall be bound, each during his own
possession, yearly and each year to pay and keep down such annual rents accruing
during their respective possessions of such entailed estate; and no remedy shall be
competent to the creditor in such bond of annual rent against the rents and profits of
the said estate for any arrears beyond two years annual rent, and interest thereon, and
corresponding penalties; without prejudice to his remedy for such arrears against the
heirs in possession respectively bound to pay and keep down the same, and against
the representatives of such heirs, and the separate estates of such heirs, including the
rents of such entailed estate during their respective periods of possession.

18 Heir of entail may charge estates by granting bond and disposition in security.

In all cases in which it may be competent for an heir of entail in possession of an
entailed estate in Scotland, or in which such heir of entail may be called upon to grant
a bond of annual rent in terms of this Act, it shall be lawful for such heir of entail, and
such heir of entail may be called upon, to charge under the authority of the Court of
Session, as after mentioned, the fee and rents of such estate other than the mansion
house, offices, and policies thereof, or the fee and rents of any portion of such estate,
other than as aforesaid, with two third parts of the sum on which the amount of such
bond of annual rent if granted would be calculated in terms of this Act, by granting, in
favour of any creditor who may advance the amount of such two third parts, bond and
disposition in security over such estate or any portion thereof other than as aforesaid
for such amount, with the due and legal interest thereof from the date of such advance
till repaid, and with corresponding penalties; and such bond and disposition in security
may be in the like form, and shall have the like effect and operation, and be subject to
the like conditions and provisions as to keeping down interest, and as to the extent of
remedy against the fee and rents of the entailed estate, and otherwise, as are herein-
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after made and provided in regard to bonds and dispositions in security by this Act
authorized to be granted in respect of provisions to younger children.

19 Bonds of annual rent or of dispositions in security for improvements to operate
as discharges.

The granting under the authority of this Act of any bond of annual rent, or bond and
disposition in security, in respect of any improvements executed or to be executed
on an entailed estate in Scotland, shall operate as a discharge of all claims for or on
account of such improvements, against such estate, and the rents and profits thereof,
and the heirs of entail succeeding thereto, save and except the claims under such bond
of annual rent or bond and disposition in security themselves.

20 Private roads to be deemed improvements under 10 G. 3. c. 51. and under this
Act.

Private roads which shall from and after the first day of August one thousand
eight hundred and forty-eight be made through any entailed estate, or by way of
immediate access thereto, may be deemed to be improvements falling under the
M3Entail Improvement Act, 1770, and also under this Act, in the same way and manner
in all respects as inclosing, planting, and draining.

Marginal Citations
M3 1770 c. 51.

21 Provisions to younger children may be made charges upon the entailed estate.

In all cases where an heir of entail in possession of an entailed estate in Scotland shall
be liable to pay or to provide by assignation of the rents and proceeds of such estate for
any sum or sums of money granted by any former heir of entail by way of provisions
to younger children, in terms of the M4Entail Provisions Act, 1824, or in virtue of the
powers to that effect contained in any deed of entail under which the heir of entail in
possession holds, and in all cases where any heir of entail in possession as aforesaid
shall in the marriage contract of his younger child have validly granted provision for
such younger child out of the rents and proceeds of such entailed estate, in terms of the
said recited Act, or in terms of such deed of entail, it shall be lawful for such heir of
entail in possession to charge the fee and rents of such estate, other than the mansion
house, offices, and policies thereof, or to charge the fee and rents of any portion of
such estate other than as aforesaid, with the amount of such provisions, by granting
bond and disposition in security over such estate, or such portion thereof other than
as aforesaid, for such amount, with the due and legal interest thereof from the date
of such bond and disposition in security, or any subsequent date, till repaid, and with
corresponding penalties; and such bond and disposition in security may be in ordinary
form, binding the granter and his heirs of entail in their order successively to repay
the principal sum therein, with interest and penalties as aforesaid, and may contain all
clauses usual in bonds and dispositions in security granted over estates in Scotland
held in fee simple.

http://www.legislation.gov.uk/id/apgb/1770/51
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Marginal Citations
M4 1824 c. 87.

22 Heir in possession to keep down the interest on provisions to children.

Such heir of entail in possession, and the heirs substitute to him in their order
successively, shall be bound, each during his own possession of such estate, yearly and
each year, to pay and keep down the interest on such bonds and dispositions in security
accruing during their possession respectively of such entailed estate; and the remedy
competent to the creditor against the fee and rents of such estate on such bonds and
dispositions in security shall be limited to the principal sum therein contained, with two
years interest thereon, and corresponding penalties; without prejudice to the remedy
of the creditor for any further arrears of interest against the heir or heirs in possession
bound to pay and keep down the same, and against his or their representatives, or his
or their separate estate or estates, including the rents of the said entailed estate during
his or their possession of the same.

23 Provisions to children not to be charged without authority of court.

No heir of entail in possession of an entailed estate shall charge the same under this
Act with any provision to any younger child or children until he shall have applied
for and obtained the authority of the court thereto in the form and manner herein-after
provided; and such application to the court shall set forth in a schedule to be annexed
thereto the specific portion of the estate which it is proposed to include in such bonds
and dispositions in security.

24 Power to grant feus or long leases.

Notwithstanding any prohibitory, irritant, and resolutive clauses, or any limitation by
way of maximum or minimum of the extent of ground to be feued or to be granted
in each separate feu, contained in any tailzie dated prior to the first day of August
one thousand eight hundred and forty-eight, it shall be lawful for an heir of entail
in possession of an entailed estate in Scotland, upon notice to the heir of entail next
entitled to succeed to such estate immediately after such heir of entail in possession,
with the approbation of the court, to be obtained in the form and manner herein-after
provided, to grant feus or long leases of any part of the said entailed estate for the
highest feu duty or rent that can be got for the same, such feus or long leases so granted
by him not exceeding in all one eighth part in value for the time of such estate; provided
always, that it shall not be lawful for such heir to take any grassum or fine or valuable
consideration other than the tack duty or rent for granting any such feu or lease, nor to
grant any such feu or lease of the mansion house, offices, or policies of the estate; and
such heir shall be entitled to make, at the sight of the court, all such feu charters or other
feu rights, or tacks or leases, as shall be necessary; and in case any such grassum, fine,
or consideration shall be taken, and in case any feu or lease hereby prohibited shall be
granted, such feu or lease shall be null and void; but nothing herein contained shall
prevent or be construed to prevent any heir of entail in possession from exercising any
power of granting feus or leases which may be contained in the tailzie under which he
possesses, more extensive than the power of granting feu or leases hereby conferred.

http://www.legislation.gov.uk/id/ukpga/1824/87
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25 Where entailed estate may be charged with debt, estate may be sold for payment
thereof.

In all cases in which it is made competent by this Act for any heir of entail in possession
of an entailed estate in Scotland to charge the same with debt, by granting bonds and
dispositions in security therefor over such estate, freed from all the clauses prohibitory,
irritant, and resolutive contained in the tailzie in virtue whereof such estate is holden,
and also in all cases in which such charge is made competent by any Act of Parliament,
but no power of sale granted to the heir of entail, and in all cases in which the fee
of an entailed estate is validly charged with debt, it shall be lawful for the heir of
entail in possession for the time being to sell and dispose of any portion or portions
of such estate, other than the mansion house, offices, and policies thereof, which may
be necessary, and which the Court of Session may select as most suitable and proper
to be sold and disposed of for the purpose of paying off the debt in respect of which
such charge has been or might be competently made; and it shall be lawful for such
heir of entail in possession to grant, at the sight and under authority of the court, valid
and effectual dispositions in fee simple in ordinary form of such portion or portions
of the said estate, to the purchaser thereof, and his heirs or assignees; and the price to
be obtained for the portion or portions of the estate to be so sold shall be previously
approved of by the court, and shall be paid into court, under the application for sale,
by the purchaser, who shall by such payment be fully discharged of such price, and
have no interest, concern, or responsibility as to the application thereof; and such price
shall be applied, at the sight of the court, in or towards payment or extinction of the
said debt; and the surplus of such price remaining after payment of the said debt, and
of the expences attending the application for sale and procedure thereon, shall, if more
than two hundred pounds, be invested in other lands or heritages, to be added to the
remainder of such entailed estate, or be laid out and expended in or towards payment
of entailer’s debts, or in or towards payment of any money charged on the fee of such
entailed estate under this or any other Act, or in redemption of the land tax affecting
such entailed estate, or in permanently improving the same, or in repayment of money
already expended in such improvements, as may be deemed most advisable; and if
such surplus shall be invested in other lands or heritages, to be added to the remainder
of such entailed estate, the tailzie of such other lands or heritages shall, whatever be
its actual date, be taken to be of equal date with the tailzie of the remainder of such
entailed estate; and if such surplus be less than two hundred pounds, the same shall be
paid to the heir of entail in possession of such entailed estate for the time, for his own
use and behoof, all at the sight and under the direction of the Court of Session.

26 Money arising from sale of estate, and trust money, may be applied in payment
of entailer’s debts, &c.

In all cases where money has been derived or may here-after be derived from the
sale or disposal of any portion of an entailed estate in Scotland, or of any right or
interest in or concerning the same, or in respect of any permanent damage done to such
estate, under any private or other Act of Parliament, or where any money has been
invested in trust for the purpose of purchasing lands to be settled upon the series of
heirs entitled to succeed to such entailed estate, and where such money would fall to
be invested in lands or heritages to be entailed on the same series of heirs as are called
to the succession of such entailed estate by the tailzie thereof, and under the same
prohibitions, conditions, restrictions, and limitations as are contained in such tailzie,
and where the heir in possession of such entailed estate could by virtue of this Act
acquire to himself such estate in fee simple by executing and recording an instrument
of disentail as aforesaid, it shall be lawful for such heir to make summary application
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to the court, in manner herein-after provided, for warrant and authority, and the court
upon such application shall have power to grant warrant and authority to and in favour
of such heir of entail, for payment to such heir of such sums of money, as belonging
to himself in fee simple; but if such heir of entail shall not be entitled to acquire such
estate in fee simple, then it shall be lawful for such heir, with the approbation of the
court, to lay out such money or any portion thereof in or towards payment of entailer’s
debts, or in or towards payment of any money charged on the fee of such entailed
estate under this or any other Act, . . . F10 or in permanently improving the same, or in
repayment of money already expended in such improvements; and in such case such
heir shall apply summarily to the court in manner herein-after provided, setting forth
the amount of the sums proposed to be laid out, and the special purpose to which it is
intended to apply the same; and if the court shall be satisfied of the propriety of the
proposed application they shall issue a finding or decree to that effect, and authorizing
such application; and it shall thereafter be lawful for the heir so applying to lay out such
money or any part thereof, according as the court shall have authorized the application
of the same, to all or any of the before mentioned purposes; and if there shall be any
surplus of such money after the purposes authorized by the decree of the court shall
be fulfilled, the same shall, if more than two hundred pounds, be applied as the whole
money would have been applied but for the provisions of this Act, and if less than two
hundred pounds shall be paid to the heir of entail in possession of such entailed estate
for the time, for his own use and behoof.

Textual Amendments
F10 Words repealed by Statute Law (Repeals) Act 1974 (c. 22), s. 1, Sch. Pt. V

27 Money vested in trust for the purchase of land to be entailed may be dealt with
as if it were the entailed land.

Where any money or other property, real or personal, has been or shall be invested in
trust for the purpose of purchasing land to be entailed, or where any land is or shall
be directed to be entailed, but the direction has not been carried into effect, it shall
be lawful for the party who, if the land had been entailed in terms of the trust, would
be the heir in possession of the entailed land, and who in that case might by virtue of
this Act have acquired to himself such land in fee simple by executing and recording
an instrument of disentail as aforesaid, to make summary application to the court, as
herein-after provided, for warrant and authority for the payment to him of such money,
or for the conveyance to him of such land in fee simple; and the court shall, upon
such application, and with such consents, if any, as would have been required to the
acquisition of such land in fee simple, have power to grant such warrant and authority.

28 Date of Act, &c. directing entail deemed to be date when land should have been
entailed.

For the purposes of this Act the date at which the Act of Parliament, deed, or writing
placing such money or other property under trust, or directing such land to be entailed,
first came into operation shall be held to be the date at which the land should have
been entailed in terms of the trust, and shall also be held to be the date of any entail to
be made hereafter in execution of the trust, whatever be the actual date of such entail.

http://www.legislation.gov.uk/id/ukpga/1974/22
http://www.legislation.gov.uk/id/ukpga/1974/22/section/1
http://www.legislation.gov.uk/id/ukpga/1974/22/schedule/part/V


Entail Amendment Act 1848 (c. 36)
Document Generated: 2023-05-19

13

Status: Point in time view as at 01/08/1995.
Changes to legislation: There are currently no known outstanding effects

for the Entail Amendment Act 1848. (See end of Document for details)

29 Provisions to wives and children may be granted out of money vested in trust for
the purchase of lands to be entailed.

Where any money or other property, real or personal, has . . . F11 been invested in trust
for the purpose of purchasing land to be entailed, or where any land has . . . F11 been
directed to be entailed, but the direction has not been carried into effect, it shall be
lawful for the party who, if the land had been entailed in terms of the trust, would be
the heir in possession of the entailed land for the time to grant provisions in favour of
his or her husband or wife and younger children out of such money or other property,
or out of such land, as the case may be, of such and the like amount and extent as he
or she would have been entitled to grant out of the land if entailed, and if subject to
the provisions and enactments of the M5Entail Provisions Act, 1824.

Textual Amendments
F11 Words repealed by Statute Law Revision Act 1892 (c. 19)

Marginal Citations
M5 1824 c. 87.

30 Creditor not to sell land in excess of what is necessary to pay debt affecting the
estate, and re-investment of surplus.

No creditor acting under powers of sale contained in any bond or disposition in security
or other deed of security affecting any entailed estate in Scotland, by virtue of this or
any other Act, shall be entitled to sell such entailed estate, or any portion or portions
thereof, in manifest excess of what is necessary or proper in order to payment and
extinction of the debt, principal and interest, and whole expences appertaining thereto,
for which such sale is made; and any judgment of the Court of Session pronounced
in any suspension of any such intended sale on the ground of manifest excess shall be
final, and not subject to appeal; and wherever upon a sale of such entailed estate or of
any portion or portions thereof by such creditor acting under such powers as aforesaid
there shall arise a surplus of the price after payment of such debt, principal and interest,
and whole expences effeiring thereto, such creditor shall only be entitled to payment
from the purchaser of the amount of such debt, principal and interest, and whole
expences effeiring thereto; and such creditor and purchaser shall be bound forthwith to
present or cause to be presented an application to the court, setting forth such surplus,
and praying for the reinvestment thereof in other lands or heritages, to be entailed, at
the sight of the court, on the same series of heirs, and, as far as may be, in the same
terms, and subject to the same prohibitions, conditions, restrictions, limitations, and
clauses irritant and resolutive, as are contained in the tailzie under which the estate or
the portion or portions thereof so sold was or were holden previous to such sale, or for
the disposal of such surplus in such other manner as the court may direct consistently
with the provisions of this Act; and on such application being presented the court shall
ordain the petitioner, or other party in whose hands the admitted surplus may be, to
pay the same into bank, and to produce a receipt therefor taken, payable as the court
may direct, and shall also appoint such intimation and advertisement of the application
as they may deem proper; and it shall be competent to the court under such application
to ascertain and determine the just amount of such surplus, and to give decree for the
same, and to exonerate and discharge the creditor and purchaser and all others thereof,
and also if such surplus shall exceed two hundred pounds, to see to the reinvestment
thereof in other lands or heritages, and to the entailing of such lands or heritages as

http://www.legislation.gov.uk/id/ukpga/1892/19
http://www.legislation.gov.uk/id/ukpga/1824/87
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aforesaid, or to the disposal of such surplus in such other way and manner as may
be consistent with the provisions of this Act, and as may appear to the court to be
suitable and proper; and if such surplus shall be reinvested in other lands or heritages
as aforesaid the tailzie of such other lands or heritages shall, whatever be its actual
date, be taken to be of equal date with the tailzie of the remainder of such entailed
estate; and if such surplus shall not exceed two hundred pounds the court shall order
the same to be paid over to the heir of entail in possession, for his own use and behoof.

31 Guardians may consent for minors.

Unless where inconsistent with any other provisions of this Act, it shall be competent
for the Court of Session, where any heir of entail whose consent is required under this
Act shall be under age, or subject to any legal incapacity, to appoint, in the course of
any application to which such consent is required, a separate tutor ad litem, or curator
ad litem, or curator bonis, or other guardian to each such party; and such tutor ad litem,
or curator ad litem, or curator bonis, or other guardian, being so appointed by the
court, shall be charged with the interest of such party in reference to such application,
and shall be entitled, with or without consideration, to act and to give consent on the
behalf of such party; and no tutor or curator or other legal guardian who may give any
consent under this Act on behalf of any heir substitute shall incur any responsibility
on account of such consent in respect of any alleged error in judgment, or inadequacy
of consideration, or want of consideration therefor, unless it shall also be alleged and
proved that he acted corruptly in the matter; and such consent by such tutor or curator
or other legal guardian shall be in all respects as effectual as if the same had been
given by such heir himself when of full age and of legal capacity to act in his own
affairs: Provided always, that no heir of entail in possession of an entailed estate in
Scotland, or whose own consent shall be required in the application, shall be entitled
to give consent on the behalf of any other party in reference to any application for
disentail of such estate.

32 Form and effect of instrument of disentail, and registration thereof.

An instrument of disentail under this Act may be in the form or as nearly as may be
in the form set forth in the schedule to this Act annexed, and it shall be the duty of the
keeper of the register of tailzies for the time being to record such instrument, when duly
presented, under authority of the court for that purpose, in the register of tailzies along
with the decree of court on which it proceeds, upon payment of such fee for the same as
may be fixed by the court by act of sederunt; and such instrument, when duly executed,
and recorded in the register of tailzies, under authority of the court, in terms of this Act,
shall have the effect of absolutely freeing, relieving, and disencumbering the entailed
estate to which such instrument applies, and the heir of entail in possession of the
same, and his successors, of all the prohibitions, conditions, restrictions, limitations,
and clauses irritant and resolutive, of the tailzie under which such estate is held, and
of entitling such heir in possession to alter the course of succession prescribed by
such tailzie, and to alienate and dispone such estate, onerously or gratuitously, and
to burden the same with debt, and to do any other act or deed in relation thereto
competent by law to any absolute proprietor in fee simple: Provided always, that
such instrument of disentail shall in no way defeat or affect injuriously any charges,
burdens, or incumbrances, or rights or interests, of whatsoever kind or description,
held by third parties, and lawfully affecting the fee or rents of such estate, or such heir
in possession or his successors, other than the rights and interests of the heirs substitute
of entail in or through the tailzie under which such estate is held, but that all such
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charges, burdens, and incumbrances, and rights and interests, other than as aforesaid,
shall remain at least as valid and operative in all respects as if no such instrument of
disentail had been executed or recorded.

Modifications etc. (not altering text)
C9 S. 32 applied (prosp.) by 2000 asp 5, ss. 50(2), 77(2) (with ss. 58, 62, 75)

33 Applications to the court.

It shall be lawful for any heir of entail in possession of an entailed estate in Scotland,
desiring to take advantage of any of the provisions of this Act as to which the authority
of the court is by this Act required, to make application to that effect by way of
summary petition to the court; and such petition shall set forth the tailzie under which
such estate is held, and the date of the petitioner’s infeftment therein, if any be, and
the names, designations, and places of abode, so far as known to the petitioner, of
the heirs substitute of entail (if any) whose consents are required to such petition, and
whether such heirs substitute are of age to consent on their own behalf, and if not,
then the names, designations, and places of abode of their fathers, or tutors or curators
or other legal guardians, and if such heirs substitute or any of them are the children
of such heir of entail in possession himself, and are minors, or legally incapacitated
to act in their own affairs, the same shall be stated in such petition, and such petition
shall also set forth specifically to what extent and in what way and manner such estate
is proposed to be affected.

34 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . F12

Textual Amendments
F12 S. 34 repealed by Statute Law Revision Act 1892 (c. 19); s. 34 expressed to be repealed (S.) (prosp.)

by 2000 asp 5, ss. 76(1)(2), 77(2), Sch. 12 Pt. 1 para. 5(4), Sch. 13 Pt. 1 (with ss. 58, 62, 75)

35 Procedure in court.

After intimation and advertisement as aforesaid in terms of such deliverance of the
court it shall be competent to such petitioner to move the court to grant the prayer of
such petition; and if the procedure shall appear to the court to be regular and proper, the
court shall interpone their authority, and give decree authorizing such petitioner to do
and perform the act or acts proposed in such petition, in so far as the same may appear
to the court to be permitted by this Act, or the court shall do otherwise in reference to
such petition as may appear to them to be proper, and consistent with this Act: . . . F13

Textual Amendments
F13 Proviso repealed by Statute Law Revision Act 1892 (c. 19)
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36 Heirs to be called in proceedings under this Act.

It shall not be necessary in any proceedings under this Act to call as parties thereto
any heirs of entail other than those whose consent would be required by the heir in
possession for the time to an instrument of disentail; and no heir of entail other than
those whose consent would be required as aforesaid shall be entitled to appear or to
be heard in such proceedings.

37 Excambions under the Act 6 & 7 W. 4. c. 42 may be carried through under the
forms of this Act.

It shall not be necessary for any heir of entail in possession intending to effect any
excambion under or by virtue of the said recited Act to adopt any of the procedure
thereby required, but it shall be competent to such heir of entail to present an
application to the court by way of summary petition in the form and manner provided
by this Act, and the court shall entertain, proceed with, and dispose of the same in
every respect as if the powers to effect excambions conferred by the said recited Act
had been contained in and conferred by this Act; and further, it shall not be necessary
to record any contract of excambion which shall be executed at the sight and with the
approbation of the court, as required by the said recited Act, in any other register than
the register of tailzies.

Modifications etc. (not altering text)
C10 Preamble to s. 37 which recites Entail Powers Act 1836 (c. 42) omitted under authority of Statute Law

Revision Act 1891 (c. 67)

38 Instruments of disentail to be final.

Any instrument of disentail recorded in the register of tailzies under the authority
of the court, where the judgment of the court allowing such instrument of disentail
has not been brought under review of the House of Lords by appeal, or where such
judgment has not been brought under reduction upon any relevant ground during the
period within which such judgment might have been appealed from, shall, as regards
any third parties acting bona fide on the faith thereon, be no longer reducible on any
ground of irregularity or noncompliance with the provisions of this Act, but in respect
of any such ground of challenge be final and conclusive.

39 In future entail, irritant and resolutive clauses implied in warrant to record.

In any tailzie dated on or after the first day of August one thousand eight hundred
and forty-eight, containing an express clause authorizing registration in the register
of tailzies, it shall not be necessary to insert any irritant or resolutive clauses in order
to render such tailzie effectual in terms of the M6Entail Act, 1685, but such clause of
registration shall have in every respect the same operation and effect as the most formal
irritant and resolutive clauses duly applied to every prohibition, condition, restriction,
and limitation contained in such tailzie, except only such prohibitions, conditions,
restrictions, and limitations as by the terms of such tailzie may be specially excepted;
and such clause authorizing registration in the register of tailzies shall be engrossed as
part of such tailzie in the register of tailzies when such tailzie is recorded therein, and
shall also be inserted or duly referred to in all procuratories of resignation, charters,
decrees of special service, precepts, and instruments of seisin following on such tailzie,

http://www.legislation.gov.uk/id/ukpga/1836/42
http://www.legislation.gov.uk/id/ukpga/1891/67
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in the same manner, or as nearly as may be in the same manner, as irritant and resolutive
clauses are now required to be so inserted or referred to.

Marginal Citations
M6 Scots Act 1685 c. 26

40 Irritancy not to affect conveyances or securities.

No irritancy committed or that may be committed by any heir of entail in possession
of an entailed estate in Scotland shall operate to set aside, impair, or in any way
affect, directly or indirectly, in the person of any purchasers or bona fide onerous
creditors, any conveyances, deeds, or securities granted in reference to such estate, or
the rents thereof, prior to the execution of the summons of declarator on which decree
in respect of such irritancy shall proceed, and not invalid as being inconsistent with
the provisions of the entail under which such estate is held.

41 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . F14

Textual Amendments
F14 S. 41 repealed by Statute Law (Repeals) Act 1974 (c. 22), s. 1, Sch. Pt. V; s. 41 expressed to be

repealed (S.) (prosp.) by 2000 asp 5, ss. 76(1)(2), 77(2), Sch. 12 Pt. 1 para. 5(4), Sch. 13 Pt. 1 (with ss.
58, 62, 75)

42 Proceedings may be taken under this Act, though entail not recorded, &c.

All the acts hereby permitted to be done by an heir in possession of entailed estate, in
virtue of the deed of entail under which such estate is held, may be done by such heir,
whether such deed of entail be recorded in the register of tailzies or not, or whether
such heir be duly infeft in such estate or not.

43 Entail defective in any one prohibition to be bad as to all. Scots Act 1685 c. 26.

Where any tailzie shall not be valid and effectual in terms of the Entail Act, 1685, in
regard to the prohibitions against alienation and contraction of debt, and alteration of
the order of succession, in consequence of defects either of the original deed of entail
or of the investiture following thereon, but shall be invalid and ineffectual as regards
any one of such prohibitions, then and in that case such tailzie shall be deemed and
taken from and after the passing of this Act to be invalid and ineffectual as regards
all the prohibitions; and the estate shall be subject to the deeds and debts of the heir
then in possession, and of his successors, as they shall thereafter in order take under
such tailzie; and no action of forfeiture shall be competent at the instance of any heir
substitute in such tailzie against the heir in possession under the same by reason of any
contravention of all or any of the prohibitions; and where any money or other property,
real or personal, has been or shall be invested in trust for the purpose of purchasing
lands to be entailed, or where any lands are or shall be directed to be entailed, but the
direction has not been carried into effect, such trust money or other property, and such
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lands, though still unentailed, may be dealt with under this Act in all respects as such
lands might have been dealt with if entailed in terms of such trust or directions.

44 Instruments of disentail may be registered in the registers of sasines.

It shall be lawful for and incumbent upon the . . . F15 keepers of the general register of
sasines at Edinburgh . . . F15 to record any . . . F15 instrument of disentail, and any decree
of the court pronounced under this Act, when presented to them for that purpose, on
payment of such fees for the registration thereof as may be fixed by the court by act
of sederunt.

Textual Amendments
F15 Words repealed by Statute Law Revision Act 1892 (c. 19)

Modifications etc. (not altering text)
C11 S. 44 amended by Land Registration (Scotland) Act 1979 (c. 33, SIF 31:3), s. 29(2)(3)
C12 Functions of Keeper of the General Register of Sasines now exercisable by Keeper of the Registers of

Scotland: Reorganisation of Offices (Scotland) Act 1928 (c. 34), s. 5 and Public Registers and Records
(Scotland) Act 1948 (c. 57), s. 1

45 No irritancy or forfeiture to be incurred for anything done under this Act.

No heir of entail or other person shall, by taking advantage of the provisions of this
Act, or by acting under the same, incur any irritancy or forfeiture under any tailzie, any
thing in such tailzie to the contrary notwithstanding; and no disposition, or bond and
disposition in security, or bond of annual rent, or other deed, instrument, or writing,
granted under authority of this Act, shall be held as any contravention of or be in
any way affected by any prohibitions, conditions, restrictions, limitations, or clauses
prohibitory, irritant, and resolutive contained in any tailzie.

46 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . F16

Textual Amendments
F16 Ss. 46, 53 repealed by Statute Law Revision Act 1875 (c. 66)

47 Act not to be defeated by trusts;

Where any land or estate in Scotland shall, by virtue of any trust disposition or
settlement or other deed of trust whatsoever dated on or after the first day of August
one thousand eight hundred and forty-eight, be in the lawful possession, either directly
or through any trustees for his behoof, of a party of full age born after the date of such
trust disposition or settlement or other deed of trust, such party shall not be in any
way affected by any prohibitions, conditions, restrictions, or limitations which may be
contained in such trust disposition or settlement or other deed of trust, or by which the
same or the interest of such party therein may bear to be qualified, such prohibitions,
conditions, restrictions, or limitations being of the nature of prohibitions, conditions,
restrictions, or limitations of entail, or intended to regulate the succession of such
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party, or to limit, restrict, or abridge his possession or enjoyment of such land or estate
in favour of any future heir, and such party shall be deemed and taken to be the fee
simple proprietor of such land or estate, and it shall be lawful to such party to make
application by way of summary petition to the Court of Session, setting forth the facts,
and referring to this Act, and craving the court to pronounce an act and decree declaring
him fee simple proprietor of such land or estate, and unaffected by any such conditions,
provisions, restrictions, or limitations; and the court shall proceed in such petition as
may be just, and shall have power to pronounce an act and decree declaring such party
to be fee simple proprietor of such land or estate, and unaffected as aforesaid; and
such act and decree may be recorded in the register of sasines, and being so recorded
shall have all the operation and effect of the most formal and valid disposition to such
party, and his heirs and assignees whomsoever, of such lands or estate, with infeftment
thereon in favour of such party duly recorded: Provided always, that the rights of the
superior of such lands or estate, and of all parties holding securities thereon, and all
rights which are held independently of such trust disposition or settlement or other
deed of trust, shall be as they are hereby reserved entire.

Modifications etc. (not altering text)
C13 S. 47 applied by Entail (Scotland) Act 1914 (c. 43), s. 8

48 or by life-rents.

It shall be competent to grant an estate in Scotland limited to a liferent interest in favour
only of a party in life at the date of such grant; and where any land or estate in Scotland
shall, by virtue of any deed dated on or after the said first day of August one thousand
eight hundred and forty-eight, be held in liferent by a party of full age born after the
date of such deed, such party shall not be in any way affected by any prohibitions,
conditions, restrictions, or limitations which may be contained in such deed, or by
which the same or the interest of such party therein may bear to be qualified, and such
party shall be deemed and taken to be the fee simple proprietor of such estate, and it
shall be lawful to such party to obtain and record an act and decree of the Court of
Session in the like form and manner and in the like terms and with the like operation
and effect as is herein-before provided with reference to an act and decree of the said
court in the case of deeds of trust: Provided always, that the rights of the superior of
such lands or estate, and of all parties holding securities thereon, and all rights which
shall be held independently of the deed by which such liferent is constituted, shall be
as they are hereby reserved entire.

Modifications etc. (not altering text)
C14 S. 48 applied by Entail (Scotland) Act 1914 (c. 43), s. 8; excluded by Law Reform (Miscellaneous

Provisions) (Scotland) Act 1968 (c. 70), s. 18(4)

49 or by leases.

Where any land or estate in Scotland shall, by virtue of any tack, assignation of tack,
or other deed or writing dated on or after the said first day of August one thousand
eight hundred and forty-eight, be held in lease, either directly or through trustees for
his behoof, by a party of full age born after the date of such tack, assignation of
tack, or other deed or writing, such party shall not be in any way affected by any
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prohibitions, conditions, restrictions, or limitations which may be contained in such
tack, assignation of tack, or other deed or writing, or by which the same or the interest
of such party therein may be qualified, such prohibitions, conditions, restrictions, or
limitations being of the nature of prohibitions, conditions, restrictions, or limitations
of entail, or intended to regulate the succession of such party, or to limit, restrict, or
abridge his possession or enjoyment of such land or estate in favour of any future heir:
Provided always, that it shall be lawful to the proprietor of whom such lease is held to
enforce any prohibitions, conditions, restrictions, or limitations contained in such tack,
assignation of tack, or other deed or writing which shall have been inserted therein for
the bona fide purpose of protecting the just rights and interests of such proprietor, in
so far as such enforcement may be necessary in order to such protection.

Modifications etc. (not altering text)
C15 S. 49 applied by Entail (Scotland) Act 1914 (c. 43), s. 8

50 Consents to be in writing and to be irrevocable.

All consents of heirs of entail, or of their tutors or curators or other legal guardians,
under this Act, shall be in the form of writings duly [F17subscribed] according to the
law of Scotland, and otherwise in such form as may be fixed by the Court of Session
by act of sederunt; and no consent duly given in the manner provided by this Act shall
be revocable by the granter thereof.

Textual Amendments
F17 Word in s. 50 substituted (1.8.1995) by 1995 c. 7, ss. 14(1), 15(2), Sch. 4 para.9 (with ss. 9(3)(5)(7),

13, 14(3))

51 Court may make acts of sederunt.

It shall be lawful to the court to pass such act or acts of sederunt as the court may
deem proper for the further regulation of the forms of procedure under this Act,
and otherwise for rendering this Act more effectual, according to the true intent and
meaning hereof.

52 Interpretation of Act.

In construing this Act, except where the nature of the provision shall be repugnant
to such construction, the words “Court of Session” or “the court” shall be construed
to mean either division of the Court of Session; and the words “heir” and “heir of
entail” shall include the institute; and the words “heir apparent” shall be construed
to mean the heir who is next in succession to the heir in possession, and whose right
of succession, if he survive, must take effect; the words “land” and “lands” shall
extend to and comprehend all heritages; the words “entailed estate” shall extend to and
comprehend all heritages which by the law of Scotland may be made the subject of
entail; the words “creditor” and “creditors” shall extend to and comprehend the heirs
and assignees of such creditor or creditors; and all words used in the singular number
shall be held to include several persons or things; and words in the plural shall be held
to include the singular number; and all words importing the masculine gender shall
extend and be applied to females as well as males.
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53 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . F18

Textual Amendments
F18 Ss. 46, 53 repealed by Statute Law Revision Act 1875 (c. 66)
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SCHEDULE TO WHICH
THE FOREGOING

ACT REFERS

Form of Instrument of Disentail

At [state place] the [state date], in presence of [name notary public] notary public, F19. . . I
[name and designation of heir in possession], heir of entail in possession of the lands and
others after mentioned, viz. [take in full description from titles], which lands and others are
held by me under a deed of entail dated [state date of entail], and recorded [state particulars
of registration], take instruments in the hands of the said notary public subscribing that the
said lands and others are now held by me free from the conditions, provisions, and clauses
prohibitory, irritant, and resolutive of the entail, by virtue of the Act [specify this Act]; and I
consent to the registration hereof in the register of tailzies, and also in the books of council
and session and others competent, therein to remain for preservation, and thereto constitute my
procurators, &c. [F20Testing clause+

Textual Amendments
F19 Words in Sch. repealed (1.8.1995) by 1995 c. 7, ss. 14(1)(2), 15(2), Sch. 4 para. 10, Sch.5 (with ss. 9(3)

(5)(7), 13, 14(3))
F20 Words in Sch. substituted (1.8.1995) by 1995 c. 7, ss. 14(1), 15(2), Sch. 4 para.10 (with ss. 9(3)(5)(7),

13, 14(3))

+Note—Subscription of the document by the heir of entail in possession and the notary public
will be sufficient for the document to be formally valid, but witnessing of it may be necessary
or desirable for other purposes (see the Requirements of Writing (Scotland) Act 1995).]
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