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Flood Prevention (Scotland)
Act 1961 (repealed)

1961 CHAPTER 41 9 and 10 Eliz 2

Flood Prevention Operations

1 Purposes for which powers of local authorities under Act are exercisable.

(1) For the purpose of preventing or mitigating the flooding of land in their area, not being
agricultural land, any council to whom this section applies may, so far as they think
fit and subject to the provisions of this Act, exercise all or any of the powers specified
in subsection (1) of the next following section.

[F1(2) This section applies to all councils constituted under section 2 of the Local
Government etc. (Scotland) Act 1994, and in this Act any reference to a local authority
is a reference to a council to whom this section applies.]

Textual Amendments
F1 S. 1(2) substituted (1.4.1996) by 1994 c. 39, s. 180(1), Sch. 13, para. 56(2); S.I. 1996/323, art. 4(1)(c)

(2)

Modifications etc. (not altering text)
C1 S. 1 (definition of local authority) applied (1.12.1991) by Water Resources Act 1991 (c. 57, SIF 130),

ss. 166(3), 225(2) (with ss. 16(6), 179, 222(3), 225(4), Sch. 22 para. 1, Sch. 23 para. 6)

2 Powers of local authorities.

(1) The powers referred to in subsection (1) of the foregoing section are powers to carry
out operations of the following descriptions—

(a) the cleansing, repairing and otherwise maintaining in a due state of efficiency
of—

(i) any watercourse;
(ii) any barrier, embankment or other work for defence against flooding;
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(iii) any apparatus ancillary to any such work or to any watercourse;
(b) the management or operation of any work or apparatus mentioned in the

foregoing paragraph;
(c) the improvement, alteration or reinstatement of any watercourse or of any

work or apparatus mentioned in paragraph (a) of this subsection;
(d) the removal of any work or apparatus mentioned in the said paragraph (a);
(e) the construction or provision of any new watercourse or any new work or

apparatus mentioned in the said paragraph (a);
(f) the reinstatement of land damaged by operations carried out by virtue of this

Act, and the execution of works for the protection of land against damage
likely to be caused by such operations.

(2) In this Act the expression “watercourse” includes—
(a) the bed and banks of any river, stream or burn (whether for the time being

carrying water or not), and
(b) any ditch, drain, cut, canal, culvert, sluice or passage carrying or designed

to carry water, together with the walls, pipes or other works containing or
intended to contain the same,

except that it does not include any sewer or water-main; and in the foregoing
subsection “cleansing” in relation to a watercourse means the removal from the
watercourse of mud, silt, debris or other obstructive matter in the ordinary course of
good maintenance.

(3) References in this Act to flood prevention operations are references to operations of
any of the descriptions set out in subsection (1) of this section, and references in this
Act to maintenance and management operations are references to operations of any of
the descriptions set out in paragraphs (a) and (b) of that subsection.

3 Supplementary provisions as to powers of local authorities.

(1) The powers conferred on a local authority by the two foregoing sections shall, subject
to the provisions of this Act, be exercisable—

(a) as well on land outwith the area of the local authority as on land within that
area;

(b) notwithstanding that an incidental result of the exercise is that flooding of land
other than such land as is specified in subsection (1) of section one of this Act
is prevented or mitigated.

(2) In relation to a watercourse—
(a) the power to carry out operations of the description specified in paragraph (a)

of subsection (1) of the last foregoing section shall (without prejudice to the
generality of that paragraph) include power to carry away, and where the
watercourse is an open watercourse to deposit on the banks thereof, any mud,
gravel or other material removed from the watercourse in the maintenance
thereof, and to cut and lay aside or remove any bush or scrub timber growing
on the banks of the watercourse; and

(b) the power to carry out operations of the description specified in paragraph (c)
of the said subsection (1) shall (without prejudice to the generality of that
paragraph) include power to remove any dam or other work situated, or any
tree growing, in, on, over or under the watercourse.
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(3) Nothing in the foregoing provisions of this Act shall authorise the carrying out of any
operations by a local authority in contravention of any enactment, and in particular
in contravention of—

(a) [F2the Ancient Monuments and Archaeological Areas Act 1979], or of
[F3section 53 of the M1Town and Country Planning (Scotland) Act 1972 (which
relates to works on listed buildings)];

(b) section thirty-four of the M2Coast Protection Act 1949 (which provides for the
restriction of works detrimental to navigation);

[F4(c) section 30F (pollution offences) or section 49 (deposits and vegetation in
rivers etc.) of the M3Control of Pollution Act 1974;]

(d) any enactment prohibiting the carrying out of development not authorised by
planning permission granted or deemed to have been granted under [F5Part III
of the Town and Country Planning (Scotland) Act 1997].

(4) Nothing in the foregoing provisions of this Act relating to maintenance and
management operations shall authorise the carrying out by a local authority of any
such operations so as to affect injuriously any works or property belonging to, or
the carrying on of their statutory undertaking by, any statutory undertakers, [F6or
any [F7electronic communications apparatus] kept installed for the purposes of [F8an
electronic communications code network] or [F9the provision of any such network],
except with the consent in writing of the statutory undertakers or, as the case may be,
the operator of [F10the network]]:

Provided that consent for the purposes of this subsection shall not be required if it is
withheld unreasonably, and any question whether any such consent has been withheld
unreasonably shall be referred to and determined by the Secretary of State.

Textual Amendments
F2 Words substituted by virtue of Ancient Monuments and Archaeological Areas Act 1979 (c. 46, SIF 3),

s. 64(2), Sch. 4 para. 7
F3 Words in s. 3(3)(a) substituted (26.5.1997) by 1997 c. 36, s. 5(1)(a); S.I. 1997/1322, art. 2(1)
F4 S. 3(3)(c) substituted (26.5.1997) by 1997 c. 36, s. 5(1)(b); S.I. 1997/1322, art. 2(1)
F5 Words in s. 3(3)(d) substituted (27.5.1997) by 1997 c. 11, ss. 4, 6(2), Sch. 2 para. 8(1)
F6 Words substituted by Telecommunications Act 1984 (c. 12, SIF 96), ss. 2, 109, 110(2), Sch. 4 para.

39(2)
F7 Words in s. 3(4) substituted (17.9.2003) by Communications Act 2003 (Consequential Amendments)

Order 2003 (S.I. 2003/2155), art. 1(1), Sch. 1 para. 4(2)(a)
F8 Words in s. 3(4) substituted (17.9.2003) by Communications Act 2003 (Consequential Amendments)

Order 2003 (S.I. 2003/2155), art. 1(1), Sch. 1 para. 4(2)(b)
F9 Words in s. 3(4) substituted (17.9.2003) by Communications Act 2003 (Consequential Amendments)

Order 2003 (S.I. 2003/2155), art. 1(1), Sch. 1 para. 4(2)(c)
F10 Words in s. 3(4) substituted (17.9.2003) by Communications Act 2003 (Consequential Amendments)

Order 2003 (S.I. 2003/2155), art. 1(1), Sch. 1 para. 4(2)(d)

Modifications etc. (not altering text)
C2 S. 3(4) extended to Post Office by Post Office Act 1969 (c. 48), Sch. 4 para. 93(1)(xviii)
C3 S. 3(4) extended by Civil Aviation Act 1982 (c. 16, SIF 9), s. 19(2), Sch. 2 para. 4

S. 3(4) modified (1.4.2001) by 2000 c. 38, ss. 37, Sch. 5 para. 1(2)(h) (with s. 106); S.I. 2001/869,
art. 2
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Marginal Citations
M1 1972 c. 52.
M2 1949 c. 74.
M3 1974 c. 40.

4 Flood prevention schemes.

(1) No flood prevention operations other than maintenance and management operations
shall be carried out by or on behalf of a local authority by virtue of the powers
conferred on them by the foregoing provisions of this Act otherwise than in accordance
with a scheme (in this Act referred to as a “flood prevention scheme”) made by the
local authority, and confirmed by the Secretary of State, under this section.

(2) A flood prevention scheme shall describe, by reference to maps, plans and
specifications, the flood prevention operations proposed to be carried out and the
land which would be affected by them; shall include an estimate of the cost of those
operations; and shall specify any land on which the local authority require to enter
(whether temporarily or otherwise) for the purposes of carrying out the operations;
and, where in connection with any such operations it is intended that operations for the
diversion of a sewer or a watermain shall be carried out by [F11Scottish Water]F12. . .,
the scheme shall also specify those last-mentioned operations.

(3) For the purpose of providing for powers of entry on land to carry out flood prevention
operations, for penalising persons who obstruct the carrying out of such operations and
for the other matters mentioned in the First Schedule to this Act, a flood prevention
scheme may incorporate (subject to such modifications, if any, as may be specified
in the scheme) all or any of the provisions set out in that Schedule, and any of those
provisions so incorporated shall have effect for the purposes of the operations to which
the scheme relates:

Provided that, in relation to any provision of the said Schedule so incorporated, a flood
prevention scheme shall not specify as aforesaid any modification which increases
any penalty or places any person other than the local authority making the scheme in
a worse position than he would be in if the provision were incorporated in the scheme
without modification.

(4) A local authority, before making a flood prevention scheme relating to operations on
land in the area of another local authority, shall consult with that other local authority.

(5) The provisions of the Second Schedule to this Act shall have effect with regard to the
confirmation, coming into operation and validity of a flood prevention scheme.

Textual Amendments
F11 Words in s. 4(2) substituted (1.4.2002) by Water Industry (Scotland) Act 2002 (asp 3), s. 71, Sch. 7

para. 3(2) (with s. 67); S.S.I. 2002/118, art. 2(3) (subject to savings in art. 3)
F12 Words in s. 4(2) repealed (1.4.1996) by 1994 c. 39, s. 180(1)(2), Sch. 13 para. 56(3), Sch.14; S.I.

1996/323, art. 4(1)(c)(d), Sch.2
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