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SERIOUS CRIME ACT 2015

EXPLANATORY NOTES

TERRITORIAL EXTENT

Part 1: Proceeds of Crime

Commentary on Sections

Chapter 4: Investigations and co-operation etc

Section 38: Confiscation investigations

112. This section broadens the definition of a “confiscation investigation” for the purposes of
Part 8 of POCA to include investigations after a confiscation order has been made into
the extent and whereabouts of property that might be realised to satisfy the order. The
section gives effect to the commitment in the Serious and Organised Crime Strategy
to strengthen POCA by “extending the investigative powers in POCA so that they
are available to trace assets once the confiscation order is made (at the moment those
powers fall away once the order is made)”.

113. Part 8 of POCA makes provision in relation to investigations under that Act. Section 341
of POCA sets out five different types of investigations in relation to which Part 8 powers
might be available. One such type of investigation is a confiscation investigation, which
is defined in section 341(1) of POCA as an investigation into:

• whether a person has benefitted from his criminal conduct, or

• the extent or whereabouts of his benefit from his criminal conduct.

A confiscation investigation enables an appropriate officer, as defined in section 378(1)
of POCA (for example, an NCA officer or a constable), to apply to the court for various
orders to help achieve the goals of the investigation. These include a production order,
an order to grant entry, a search and seizure warrant, a disclosure order, a customer
information order and an account monitoring order.

114. In case of R (Horne & Ors) [2012] EWHC 1350 (Admin), the court explored the
extent of such powers. It confirmed that in principle the powers could still be exercised
after a confiscation order has been made – there is nothing in POCA restricting an
investigation into the whereabouts of a person's benefit in the period up to the making
of the confiscation order. The court also confirmed however, that the investigative
powers available after a confiscation order has been made may be deployed only for the
purposes of identifying the amount and whereabouts of benefit and not for the purpose
of assisting in the satisfaction of a confiscation order once benefit has been identified
and calculated.

115. The absence of investigatory powers for the purpose of assisting in the satisfaction of
a confiscation order adversely impacts on law enforcement agencies’ ability to enforce
a confiscation order. Where the defendant has assets that are beyond the reach of the
enforcement powers at the time the order is made, for example where they are in an
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another jurisdiction, law enforcement agencies are currently unable to use any of the
investigative powers in Part 8 after the confiscation order is made to determine whether
any of the assets may subsequently have come within a UK jurisdiction.

116. Subsection (1) broadens the definition of “confiscation investigation” in section 341 of
POCA so that the investigative powers under Part 8 are exercisable after a confiscation
order has been made for the purposes of identifying the extent and whereabouts of
realisable property available to help satisfy the order.

117. Subsection (2) and (3) makes consequential amendments to sections 353 (which applies
to England, Wales and Northern Ireland) and 388 (which applies to Scotland) of POCA.
These sections sets out conditions for issuing a search and seizure warrant, including
warrants issued as part of a confiscation investigation, in the absence of a production
order. On occasions a production order will not be a suitable tool and so an application
for a search and seizure warrant is made instead. This may occur, for example, where
the person controlling the required material may be uncontactable or the investigation
would be seriously prejudiced if access to the material was not obtained immediately.
An individual served with a production order is generally given seven days to provide
the requested material.
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