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FINANCE ACT 2014

EXPLANATORY NOTES

INTRODUCTION

Section 16: Treatment of Agency Workers

Summary

1

This section amends existing agency legislation (treatment of workers supplied by
agencies) in the Income Tax (Earnings and Pensions) Act (ITEPA) 2003.

Details of the Section

2.
3.
4,

Subsection 1 provides that Chapter 7 of Part 2 of ITEPA is amended.
Subsection 2 substitutes a new section 44 ITEPA 2003.

New section 44 (1) if the conditions in 44(1) (a), (b), and (c) apply then this section
applies. Those conditions are where:

a. A worker personally providestheir services.

b. i. Thereis a contract between an end client (the person who the worker is
providing their services to) or a person connected to an end client, and

ii. athird party (known as the agency in this legislation but could be any
third party).

c. Asaresult of which either (i) services of the worker are provided, or (ii) theclient
pays, or otherwise provides consideration, for services to be provided.

New section 44 (2) provides that the section will not apply where:

a. The manner in which the service is provided by the worker is not subject to (or
the right of) control, direction or supervision by any person, or

b. payments receivable by the worker under or in consequence of the contract are
treated as employment income under another chapter before considering this
chapter.

New sectiond4 (3) (a) & (b) state that wheretheworker is providing services personally
they must be treated as an employee of the agency for income tax purposes (deemed
employee), and all income receivable by the worker in consequence of providing the
services must be treated for income tax purposes as earnings to have come from that
employment.

New section 44 (4) statesthat subsection (5) (explained below) will apply either before
or after the worker begins to provide their services when either:

a. the end client provides a fraudulent document to the agency which isintended to
mislead asto the manner in which the serviceis provided by the worker, that being
not subject to (or the right of) control, direction or supervision by any person.


http://www.legislation.gov.uk/id/ukpga/2014/26/section/16

These notes refer to the Finance Act 2014 (¢.26)
which received Royal Assent on 17 July 2014

b. a relevant person provides the agency with a fraudulent document with
the intention to infer that remuneration/payment received by the worker in
consequence of providing the services is aready being treated as employment
income elsewhere.

8. New section 44 (5) sets out that the services provided to an end client by the worker
after afraudulent document is provided:

a The liability that sits with the agency deemed to be the employer will no longer
apply (sub-section 3),

b. theworker isinstead to be treated as having an employment with the end client or
asthe case may bewith the relevant person were the duties consist of services, and

c. all of theremuneration received by the worker asaresult of providing the services
is to be treated as earnings from employment for income tax purposes by either
the end client or again the relevant person were appropriate.

9. New section 44 (6) defineswhat is meant by arelevant person, that being a person other
than the client, worker or a person connected with the client or the agency who:

a. isresident or has a place of businessin the United Kingdom, and

b. isparty to acontract with the agency or aperson connected with the agency, under
or in consequence of which:

i. the services are provided, or

ii. the agency, or the person connected with the agency makes a payment in
response to the provision of services.

10. Subsection 3 amends section 45 ITEPA 2003: New 45 (a) & (b) omits references to
the agency.

11. Subsection 4 amends section 46 I TEPA 2003:
a. in(1) (a) the obligation to personally provide is removed.

b. in (2) removes the reference to an agency contract and instead inserts a reference
to the remuneration being received by the worker as a consequence of providing,
or the services.

12. Subsection 5 insert 46A Anti-avoidance.
13. New section 46A (1) section shall apply if:

a anindividual (the worker) personally provides services to another person (to be
treated as the client) which are not excluded services,

b. athird person (the agency) enters into arrangements with the main or one of the
main purposes being to secure that the services being provided by the worker are
not treated for income tax purposes under section 44 as duties of an employment
held by aworker with an agency, and

c. if thissection did not exist, section 44 would not apply in relation to the services
provided by the worker.

14. New section 46A (2) sets out what is to be covered by the term “arrangements’ in
subsection (1)(b).

15. New section 46A(3) states that in the scenarios where the Targeted Anti Avoidance
Rule (TAAR) comesin to force section 44 will apply.
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17.

18.

19.
20.

21,

22.
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New section 46A (4) defines who is the worker, client and agency in section 46A and
states that section 44 has effect asif subsections (4) to (6) were omitted.

Subsection 6 amends section 47 ITEPA 2003: 47 (1) has now been omitted, removing
the definition of an agency contract and the obligation for personal service.

Subsection 7 amends Chapter 3 Part 11 of ITEPA. It substitutes sub-section (1) of
section 688 for new sub-section (1). New subsections 1A and 1B apply if the income
receivable by the worker would be treated as employment income under the new
section 44 and are explained below.

New subsection 1A treats the worker as being an employee of the agency (third party).
New sub-section 1B states that for the purposes of sections 687, 689 and 689A if:

a. Someone other than the third party (agency) or their intermediary makes a
payment on account of PAY E income of the worker, and

b. the payment is not within the agency legisation — a payment of, or on account
of PAYE income of the worker is to be treated as being made by the client (the
person whom the worker is providing their services to) or at the expense of the
client on behalf of the agency or their intermediary.

In subsection (2) —
a. “theclient is not the deemed employer, and” have been added, and
b. “agency” has been replaced by “deemed employer”.

In subsection (3), the words “the agency” and “the client” have been substituted with
definitions for the “the client” and “the deemed employer”.

“the client” is now defined as the person who is the client for the purposes of
section 44; and

“the deemed employer” meansthe person with whom theindividual istreated under
section 44 as having an employment, and the duties of which consist of the
services,”.

Background Note

23.

This change has been introduced to prevent the avoidance of employment taxes by UK

agency engaging UK workersvianon-UK agenciesand intermediariesfacilitating false
self-employment. It supports the Government’ s anti-avoidance policy.



