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CARE ACT 2014

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2 — Care standards

Quality of Services

Section 81 — Duty of candour

483.

484.

Section 81 amends section 20 of the 2008 Act (regulation of regulated activities), by
inserting a new subsection (5A). This new subsection provides that regulations made
by the Secretary of State under section 20 must include a duty of candour on providers
of health care and adult social care services registered with the CQC.

This duty will means that such providers will be required to ensure that patients and
service users are told when something unexpected or unintended occurs in the course
of their care or treatment, helping to ensure that honesty and transparency are the norm
in every organisation overseen by the CQC. The details of the duty, including when
it will apply and what information is to be given to patients or service users, will be
included in the regulations.

Section 82 — Warning notice

485.

486.

487.

488.

This section makes amendments to the powers of the Care Quality Commission (CQC)
to issue warning notices to NHS trusts and NHS foundation trusts.

Warning notices under section 29 of the 2008 Act will no longer be able to be
issued to NHS Trusts and NHS foundation trusts (subsection (1)). Instead, where it
appears to the CQC that the quality of health care services provided by atrust requires
significant improvement, the CQC will be able to highlight these areas in a new form
of warning notice. This notice will be given under a new section 29A of the 2008 Act
(subsection (3)).

The new warning notice will state the reasons for the CQC'’s view that significant
improvement is needed and require that improvements in the quality of services are
delivered within aspecified time. If the notice deal swith multiplefailings, the CQC will
be able to specify a different time period for improvement in relation to each failing.
The CQC will not prescribe the action that isto be taken to address significant failures
in the quality of health care services.

At the end of the time period specified in the notice (or, where the notice specifies
more than one time period, the latest of the specified periods) the CQC must review
whether the requirements specified in the notice have been met. Where the CQC is not
satisfied that the requirements have been complied with it must review what, if any,
further action to take in respect of the trust. In the case of an NHS foundation trust,
the CQC'’ sreview must include use of its power to require Monitor to put the trust into
special administration under section 65D(2) of the National Health Service Act 2006.
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Section 83 — Imposition of licence conditions on NHS foundation trusts

489.  This section amends section 111 of the Health and Social Care Act 2012 (imposition
of licence conditions on NHS foundation trusts) (the 2012 Act) to extend Monitor’s
powersto be able to impose additional licence conditions on foundation trusts. Monitor
will be abletoimpose additional licence conditions on afoundation trust when the CQC
has issued awarning notice to that trust requiring it to make a significant improvement
to the quality of the health care provided by it (subsection (2)). At present Monitor can
only make use of these powersif thereisafailure in governance of afoundation trust.

490. Where there was a breach of any such additional licence conditions by the NHS
foundation trust concerned, Monitor's powers to suspend or remove directors or
governorsunder section 111(5) of the2012 Act would also apply (subsection (3)). Inthe
event of health care services provided by the trust requiring significant improvement,
Monitor will, as aresult, be able to take timely action to make changesto leadership or
governance with the intention of securing improvements to those services.

Section 84 — Trust special administration: appointment of administrator

491. This section amends section 65D of the National Health Service Act 2006 (NHS
foundation trusts: appointment of trust special administrator). The amendment will
enable Monitor to make an order to authorise the appointment of a trust special
administrator whereit, or the CQC, is satisfied that thereis a seriousfailure by an NHS
foundation trust to provide health care services of sufficient quality and it isappropriate
to make the order (subsections (2) and (3)). At present Monitor isonly ableto authorise
the appointment of atrust special administrator in cases of insolvency.

492.  Monitor may make an order when it is so satisfied, but must make the order when
required to do so by the CQC.

493.  Before requiring Monitor to make an order for the appointment of an administrator,
the CQC will need to consult first the Secretary of State and Monitor, and then the
foundation trust, the NHS Commissioning Board (known as NHS England) and any
other person, for exampleaclinical commissioning group, to which the foundation trust
provides services (subsection (4)).

Section 85 — Trust special administration: objective, consultation and reports

494,  This section amends provisionsin Chapter 5A of Part 2 of the National Health Service
Act 2006 (in relation to trust specia administrators for NHS foundation trusts) to
bring within coverage the quality and safety of health care services. To achieve this,
the objective of trust special administration, as laid down in section 65DA, has been
broadened to include an additional requirement for the services, whose continuous
provision isto be secured through special administration, to be of sufficient safety and
quality (subsection (1)). The objective will apply to any foundation trust in special
administration regardless of whether the order was made to resolve afinancial failure
or aserious failure to provide services of sufficient quality.

495.  Inparticular, subsection (2) providesfor the CQC to be added to the list in section 65F
of persons that must be consulted before the trust special administrator provides a
draft report to Monitor recommending the action to be taken by Monitor in relation
to the trust. Also, the administrator may not provide a draft report to Monitor, under
section 65F or 65G, unlessthe administrator hasfirst obtained astatement fromthe CQC
that the part of the objectiverelating to the quality of services has been met (subsections
(3) and (5)). Theintention is to ensure that the CQC is satisfied that the serviceswhich
are to be continued to be provided by the foundation trust are of sufficient safety and
quality.

496. Additionally, when considering the final report from the trust special administrator
under section 65K B (or the re-submitted report under section 65K D), the Secretary of
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State must al so be satisfied that the CQC hasdischarged itsfunctionsfor the purposes of
Chapter 5A (subsection (8)). If, on considering are-submitted final report, the Secretary
of State is not satisfied that the CQC has discharged its functions, the Secretary of
State is able to use his powers under section 82 of the 2008 Act (failure by the CQC
in discharge of functions) to intervene, which includes power to direct the CQC as to
the carrying out of its functions (subsection (14)). Subsection (15) ensures that these
provisions apply correctly once all NHS trusts have been abolished.

Care Quality Commission

Section 86 — Restriction on applications for variation or removal of conditions

497.

498.

499.

500.

This section makes an amendment to section 19 of the 2008 Act. The amendment
will have the effect of prohibiting providers registered with the CQC from making
an application to vary or remove a condition on their registration if the CQC has
already served a notice of proposal or a notice of decision to change the conditions of
registration in the same way.

This addresses an inconsistency in the way that the CQC is able to use its enforcement
powersin respect of facilitiesthat do not meet the essential levels of safety and quality
set out in the regulations under section 20 of the 2008 Act.

Where the CQC has commenced enforcement action to close down a single location
of a provider that operates from severa sites, the provider may be able to avoid this
enforcement action by making an application under section 19 to vary the conditions
of its registration to remove the location.

Thisis not possible in cases where the registered provider only carries on a regulated
activity from asinglelocation. In these instances, the CQC would cancel the provider’s
registration. Under section 19(2) and (3) of the 2008 Act the provider is prohibited
from making an application to cancel its registration where the CQC has commenced
proceedings to cancel the registration.

Section 87 — Rights of appeal

501.

This section creates a right of appeal for individuals against whom the CQC requires
actionto betaken. Thisisinanticipation of anew registration requirement for providers
of health or adult social care services, to be set in secondary legislation, that their
directors (or persons of equivalent position) must be fit and proper persons. Where
CQC decides to impose a condition on a registered provider requiring removal of an
individua director who was not considered to be afit and proper person to fulfil their
role, this section gives the individual aright of appeal against CQC'’s decision.

Section 88 — Unitary board

502.

503.

Section 88 amends provisionsrelating to the membership of the CQC. Under paragraph
3 of Schedule 1 to the 2008 Act all members of the CQC must be appointed by
the Secretary of State. Subsection (1) amends paragraph 3 of Schedule 1 so that the
Secretary of State only appointsthe Chair and other non-executive members whilst the
CQC appoaints its own executive members (including the Chief Executive) without the
involvement of the Secretary of State. Subsection (2) defines* non-executive members”
and “ executive members’ and providesthat the number of non-executive members must
exceed the number of executive members.

Subsections (3) to (8) make further amendmentsto Schedule 1 to the 2008 Act to clarify
where necessary which provisions apply to non-executive members only, executive
members only, or both. For example, subsections (4) and (5) make amendments to the
Secretary of State' s regulation-making powersin paragraph 3 of Schedule 1 to the 2008
Act so that any regulations relating to the appointment, suspension and termination
relate only to non-executive members, whilst the power to make regulations to limit
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504.

the number of members may apply to both executive and non-executive members. This
is intended to ensure that the CQC’'s Board remains at an appropriate size as set in
regulations and to ensure that the non-executive members appointed have the requisite
skills and knowledge.

Subsections (7) and (8) make amendments to paragraph 5 of Schedule 1 to the 2008
Act to clarify that since executive members are employees and the CQC appoints its
employees on such terms and conditions asit considers appropriate, it will accordingly
also determine the terms and conditions of its appointment of executive members.

Increasing the independence of the Care Quality Commission

Section 89 — Chief | nspectors

505.

506.

507.

This section inserts anew paragraph 3A of Schedule 1 to the 2008 Act which places a
duty on the non-executive members of CQC to appoint a Chief Inspector of Hospitals,
a Chief Inspector of Adult Social Care and a Chief Inspector of General Practice as
executive members of the CQC Board.

Subsection (2) makes provision for CQC to determine the functions each Chief
Inspector will exercise on its behalf.

Subsection (3) places arequirement on the Chief Inspectorsto perform their rolesin a
way that safeguards and promotes CQC' s independence.

Section 90 — I ndependence of the Care Quality Commission

508.

500.

510.

This section repeals or amends several of the Secretary of State’s powers in the 2008
Act that could constrain CQC'’ s operational autonomy.

This section, and section 91 in part, repeal:

 powers to prescribe, by regulations, CQC's inspection programme and
methodol ogy;

e powers (inserted by the Health and Social Care Act 2012) to approve reviews,
investigations and studies CQC wish to undertake into the provision of care;

e powers to prescribe, by regulations, CQC publication procedures for compliance
and investigation reports, reviews and studies; and

* apower to direct CQC regarding the content of its annual report on the state of
health and adult social care services.

Powers to set the legal framework for CQC, to appoint the non-executive members of
the CQC Board, to approve CQC'’s remuneration policy and to intervene if CQC fails
to properly discharge any of its function will remain.

Performanceratings

Section 91— Reviews and performance assessments

511.

512.

Section 91 substitutes section 46 (periodic reviews) and amends section 48 (special
reviews and investigations) of the 2008 Act. The CQC's duty to conduct periodic
reviews, assess performance and publish reports of such assessments (henceforth
known as ratings) is to apply in respect of any regulated activities and any registered
service providers as may be prescribed in regulations.

The substituted section 46 replaces and consolidatesthe CQC’ sexisting periodic review
duty in respect of the provision of healthcare by English NHS providers, the provision
of adult social services by English local authorities and the Secretary of State’s power
to extend the scope of periodic reviews by way of regulations in section 49 of the 2008
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513.

514.

515.

516.

Act, which isto be repealed by section 91(3). The new powersin section 46 will allow
the Secretary of Stateto prescribethe particular typesof servicesor providersinrelation
to whom the CQC should publish performance information so as to enable the public
to make informed choices about the quality of services being provided.

The CQCisgiventheresponsibility for determining the quality indicators against which
services and providers will be assessed (section 46(5)). This may include measures
of financial performance and governance in its assessments if the CQC deem this
appropriate. The CQC will also prepare a statement setting out the method it will
use to assess and evaluate performance and the frequency and period of any reviews
(section 46(6)). Different quality indicators, methods and frequency and periods may
be used for different types of cases. The CQC may also review the indicators of quality
and method statement from time to time as it sees fit (section 46(7) and (8)).

The CQC will berequired to consult the Secretary of State and any other persons as may
be prescribed or CQC considers appropriate before publishing the indicators of quality
and the statement on method and frequency and before publishing any subsequent
revisions to them which are significant (section 46(9)). Consultation undertaken by
CQC on the development of its new performance methodologies before section 91
comesinto forceisto be as effective as consultation carried out after it comesinto force
(section 46(11)).

The changes to section 48 (special reviews and investigations) make clear that CQC
can, subject to the approval of the Secretary of State, undertake special reviews and
investigations of the commissioning of adult social services by local authorities aswell
as the commissioning of NHS services by clinical commissioning groups or the NHS
Commissioning Board (known asNHS England). The effect isto retain the requirement
to gain relevant Secretary of State approval before CQC undertakes a special review or
investigation into the commissioning of services.

In parald, the requirement for CQC to obtain Secretary of State's approval before
conducting special reviews or investigations relating to the direct provision of NHS
care and adult social servicesis being repealed (in line with section 90). The regulation
of provision is part of CQC'’s core business and therefore does not need to be subject
to ministerial approval.

False or misleading information

Section 92 — Offence

517.

518.

519.

This section creates a new offence so that providers of health services and adult social
care in England, which supply, publish or otherwise make available information that
is false or misleading, could be subject to crimina sanctions. The offence applies to
a care provider as a corporate body. Section 94 sets out the circumstances in which
a director, manager, secretary or similar officer of a care provider is aso liable to be
prosecuted for the offence.

Section 92 outlines the scope of the offence, including which care providers are
potentially subject to it and the type of information to which it relates (further detail
will be specified in regulations as appropriate). It provides that the information must be
required under a statutory provision or other legal obligation.

Subsection (1) enables the offence to apply to information that is supplied, published
or otherwise made available by a care provider, and which is materially false or
misleading. The offence will only be applicable, in practice, to those care providers set
out in regulations, and in relation to such information as is described in regulations.
Section 125(4)(m) states that such regulations will be subject to the scrutiny of both
Houses of Parliament under the affirmative procedure.
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520.

521.

522.

523.

Subsection (1)(b) states that this offence will relate only to information that care
providers are legally obliged to supply, either by a statutory provision or by another
legal requirement such as a contractual requirement. An example of information
required by a contract, rather than by a statutory provision, might be information
required to be supplied by the E)rovi der of health services in accordance with a term
inits“commissioning contract” - with aclinical commissioning group. Subsections (1)
and (6) provide that, in practice, the offence will only be applicable to information of
atype that is described in regulations. It is envisaged that the offence will typically
apply in cases involving the supply of information to the Secretary of State, the Health
and Socia Care Information Centre, regulators and commissioners, in accordance with
those persons’ and bodies’ statutory powers to require information.

Subsection (2) provides a defence for care providers that can demonstrate that they
“took all reasonable steps and exercised all due diligence”. This defence will be
available to those care providers that have made a genuine mistake or administrative
error, provided that they can demonstrate that they had adequate procedures in place to
ensure that false and misleading information was not provided.

The care providersthat fall within the scope of the offence are described generically at
subsection (3). The offence thus applies to public bodies that provide heath services
or adult social carein England, such as NHS Trusts, NHS Foundation Trusts and local
authorities; and to all types of GP practice, whether sole practitioners or partnerships
(and whether they have entered into personal medical service or general medical service
contracts with NHS England). It also applies to providers who are not public bodies,
but who provide health services or adult social care on behalf of a public body, such
as independent providers of hospital services and independent care homes, in relation
to the publicly-funded care that they provide. Further, it applies to those who provide
health services or adult social care for which they are paid, in full or in part, by adirect
payment made to a patient or service user to procure services directly. “Adult socia
care” is further defined at subsection (5) and covers all necessary forms of personal
care and other practical assistance. Subsection (5)(b) introduces a caveat in that any
social care provided by an establishment or agency registered with Her Mgjesty’ s Chief
Inspector of Education, Children’s Servicesand Skillswill not be subject to thisoffence.
Subsections (1) and (6) provide that, in practice, the offence will only apply to care
providers that are specified in regulations.

Subsections (7) to (9) ensure that that there is no overlap or duplication between this
false or misleading information offence and certain offences under the Competition Act
1998, the Enterprise Act 2002 and the Health and Social Care Act 2008.

Section 93 — Penalties

524.

525.

526.

This section provides for the penalties applicable when a court decides that a care
provider, or subject to section 94, a director, manager, secretary or similar officer of a
care provider, has committed the offence of providing false or misleading information.
When the care provider is alocal authority, the penalties are applicable to a member
of the authority (see section 94).

Subsection (1) states that a person convicted of providing false and misleading
information could be subject to an unlimited fine or up to two years imprisonment, or
both.

Subsection (2) states that as well as, or instead of, a fine the court may also impose a
remedial or publicity order by way of penalty on the care provider. Section 94(2) and
(8) respectively provide that remedial or publicity orders are not applicable penaltiesin
relation to a director, manager, secretary or similar officer of a body corporate and in
relation to an officer of an incorporated association or amember of its governing body.

1

“Commissioning contract” is defined in section 6E of the National Health Service Act 2006 (as inserted by section 20 of the
Health and Social Care Act 2012).
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527.

528.

529.

530.

Subsection (3) statesthat aremedial order will permit the court to require the convicted
care provider to take certain steps to remedy the breach that led to the conviction; this
includes correcting any deficiencies in conduct, management of information, policies,
systems or practices. Subsection (5) outlines the proceduresto be followed in obtaining
aremedial order. The prosecution must apply to the court and suggest the terms of the
proposed order, and the court must consider the representations made on behalf of both
the prosecution and the convicted care provider and any evidence presented by either

party.

Subsection (4) concerns publicity orders, which require a convicted care provider to
publicise information about the offence, including the particulars of that offence, and
details of any fines or remedial orders made.

For both remedial ordersand publicity orders, atime period must be stated within which
the required actions must have been completed (subsections (6) and (7)).

Breach of either aremedial order or apublicity order would result in afurther offence
and further punishment on conviction by an unlimited fine.

Section 94 — Offences by bodies

531.

532.

533.

534.

This section provides for the offence of providing false or misleading information to
apply to directors, managers, secretaries or similar officers of care providersin certain
circumstances.

Subsections (1), (2) and (3) state that where the offence is committed by a corporate
body and it is committed by, or with the consent and connivance of, or is attributable
to neglect on the part of adirector, manager, secretary or similar officer (or a member,
in the case of a local authority), they too are guilty of the offence and liable to
be prosecuted and punished. The court could impose an unlimited fine or custodial
sentence of up to two yearsimprisonment, or both, on such anindividual (section 93(1)).
A remedial order or publicity order (section 93(2)) could not be made in respect of an
individual.

Subsections (4) to (8) make provision wherethe offenceis committed by acare provider
that is an unincorporated association. Subsection (4) provides that where proceedings
are brought against an unincorporated association they are to be brought in the name of
the association not in the name of the members of the association.

Subsections (7) and (8) provide that an officer of an unincorporated association, or a
member of itsgoverning body, isalso guilty of the offence, where an offence committed
by the unincorporated association has been committed by, or with the consent or
connivance of, or is attributable to neglect on the part of, an officer or a member of
the governing body of the association. Subsection (8) provides that aremedial order or
publicity order cannot be made in respect of an officer or member who is convicted of
the offence. The maximum penalty available to the court is an unlimited fine or up to
two years imprisonment, or both (section 93(1)).

Regulated activities

Section 95 —Training for personsworking in regulated activity

535.

This section amends section 20 of the 2008 Act to enablethe Secretary of State, through
regulations, to specify the people or organisations that can set training standards for
specific groups of workers. In this context, this section will allow the Government
to specify in regulations: the person who sets the training standards and to whom
those standards apply. Groups to whom these standards could apply include healthcare
assistants and social care support workers.
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